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Argued  June  2,  petition  dismissed  July  6,  1920. 

SCHOOL  DIST.  No.  24  v.  SMITH. 

(1»1  Pac.  506.) 

Uandamns— Demurrer  to  Pleading  Admits  Trath  of  Material  State- 
menta 

1.  A  demurrer  to  petition  in  mandanvtis  admits  the  truth  of  all 
material  statements  in  pleading  against  the  sufficiency  of  which  it 
18  directed. 

Taz»ti<m — ^Levy  Mandatory  Only  Wliere  Statute  Bequired  Tax  to 
be  Levied  for  a  Definite  Purpose. 

3.  Where  the  legislature  has  specifically  required  the  levy  of 
any  tax  by  the  County  Court  for  a  definite  purpose,  the  law  is 
mandatory^  and  such  tax  must  be  levied,  but  where  the  court  is 
authorized  but  not  directed,  to  raise  a  tax  for  a  given  purpose,  the 
levy  is  discretionary. 

Taxation — ^Mandatory  Taxes  to  be  First  Levied  to  Keep  Witbin 
Coustitational  Limit. 

3.  In  order  that  Article  XI,  Section  11,  of  the  Constitution  (see 
LfawB  1M7,  page  12),  limiting  amount  to  be  raised  by  tax  levy  to 
amount  levied  during  preceding  year,  plus  6  per  cent,  the  levy  of 
any  discretionary  tax  should  be  postponed  until  all  mandatory 
taxes  have  been  levied  in  full. 

Scbools  and  School  Districts— Levy  of  $10  per  Capita  School  Tax 
Mandatory. 

4.  The  levy  of  a  $10  school  tax  per  capita  for  all  school  chil- 
dren in  county  under  Laws  of  1919,  page  213,  held  mandatory. 

Taxation — Taxes  Levied  for  School  Purposes  cannot  be  Used  for 
Oounty  Purposes,  and  Vice  Versa. 

5.  Taxes  levied  for  school  purposes  cannot,  when  collected,  be 
used  for  county  purposes,  nor  can  taxes  levied  for  county  purposes 
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be  used  for  school  purposes,  the  County  Court's  authority  ceasing 
with  the  making  of  the  levy,  and  the  money,  when  collected|  be- 
coming automatically  the  money  of  the  school  districts  according 
to  their  proportionate  rights,  where  tax  was  levied  aa  a  school  tax, 
and  becoming  county  funds  when  levied  for  county  purposes. 

Evldeiice— Court  wlU  Take  Judicial  Notice  Whea  Taxes  are  Paid 
and  OoQiLty  Expenses  Audited. 

6.  Court  will  take  judicial  notice  of  the  time  when  taxes  are 
paid,  and  that  the  current  expenses  of  the  county  are  audited  and 
allowed  each  month. 

Mandamna — 8<diool  District's  Remedy  on  Insnfllcient  Lery  of  Taxa- 
tion not  Mandamus  Against  County  Baperlntendent. 

7.  Where  the  $10  per  capita  school  tax  was  not  levied  in  full 
within  the  constitutional  limitation  on  taxation  under  Article  IX, 
Section  S,  of  the  Constitution,  Article  XI,  Section  10,  and  Article 
XI,  Section  11  (see  Laws  1917,  page  12),  as  required  by  Laws  of 
1919,  page  213,  mandanvuu  will  not  lie  in  action  in  which  county 
superintendent  is  only  defendant,  to  compel  him  to  apportion  to  a 
school  district  the  share  of  money  to  which  it  would  have  been  en- 
titled if  the  full  tax  had  been  levied* 

Injunction— Injunction  Against  Ooimty  Superintendent  no  Defense 
In  Subsequent  Mandamus  Proceeding  by  School  District  not 
Party  to  Injunction  Suit. 

8.  Injunction  restraining  county  school  superintendent  from  ap- 
portioning certain  funds  to  school  district,  granted  in  action  to 
which  the  district  was  not  a  party,  is  no  defense  in  mandamus  by 
the  district  to  compel  apportionment  of  such  funds,  the  district 
not  being  bound  by  the  decree  in  the  injunction  suit,  even  though 
it  could  have,  but  did  not,  intervene  therein. 

Original  Proceedings  in  Mandamus  in  Supreme 
Court. 

Department  2. 

The  plaintiflP  is  an  organized  school  district  of 
Marion  County,  embracing  the  corporate  limits  of  the 
City  of  Salem.  The  defendant  is  the  duly  elected, 
qualified,  and  acting  county  school  superintendent .  of 
Marion  County. 

This  is  an  original  proceeding  in  mandamus,  in 
which  it  is  alleged  that,  according  to  the  school  cen- 
sus of  the  plaintiflP,  there  are  4,208  individuals  be- 
tween the  ages  of  four  and  twenty  years  who  on 
October  25,  1919,  were  actual  residents  of  the  dis- 
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trict ;  and  that  on  November  28,  1919,  after  the  census 
was  taken,  the  clerk  of  the  plaintiff  forwarded  a 
certified  copy  thereof  to  the  defendant,  who  examined 
apd  found  it  to  be  correct,  and  in  December  follow- 
ing filed  a  report  with  the  county  clerk  of  Marion 
County,  certifying  that  fact.  .  It  is  then  alleged  that 
at  its  December  term  in  1919  the  County  Court  of 
Marion  County  levied  a  tax  for  school  purposes  upon 
all  of  the  taxable  property  within  the  county,  suflS- 
cient  to  produce  at  least  $10  per  capita  for  all  of 
said  children^  that  thereafter  the  county  assessor 
made  a  certificate  in  duplicate  of  the  amount  to  be 
assessed  for  school  and  other  purposes,  and  secured 
from  the  county  clerk  a  warrant  in  the  name  of  the 
State  of  Oregon,  authorizing  the  collection  of  the  tax 
for  school  and  other  purposes  by  the  sheriff  of  said 
county  as  tax  collector ;  and  that  the  assessor  at- 
tached the  warrant  to  the  assessment-roll,  and  de- 
livered the  same  to  the  sheriff  in  January,  1920.  It 
is  said  that  by  virtue  of  this  assessment  and  warrant 
the  sheriff  has  collected  a  sufficient  amomit  of  taxes 
from  the  tax-roll  of  1919  to  pay  each  school  district 
within  the  county,  including  the  pliBiintiff,  its  full 
amount  of  $10  per  capita;  that  in  May,  1920,  the  de- 
fendant exercised  his  option  tod  right  to  divide  said 
county  school  fund  among  the  several  school  districts, 
and  apportioned  the  amount  of  $7,552.80  to  the  plain- 
tiff; that  he  made  an  order,  directing  the  county 
treasurer  of  Marion  County  to  pay  that  sum  to  the 
plaintiff,  but  that  the  defendant  fails,  neglects,  and 
refuses  to  apportion  to  the  plaintiff  the  entire  amount 
of  the  school  fund  to  which  it  is  entitled,  to  wit, 
$15,944.80,  although  demands  therefor  have  been 
made  by  the  plaintiff;  that  by  reason  of  the  failure 
and  neglect  of  the  defendant  to  apportion  the  plain- 
tiff's share  so  collected,  the  latter  has  been  deprived 
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of  the  use  and  benefit  of  $8,392.00,  which  failure  on 
the  part  of  the  defendant  is  without  any  right  or 
justification ;  and  that  it  became  and  now  is  the  right 
and  duty  of  the  defendant  to  apportion  the  whole 
amount  of  the  fund  to  the  several  school  districts  of 
Marion  County. 

The  petition  states  that  in  November,  1919,  the 
plaintiff  formulated  an  itemized  budget  showing  its 
estimated  receipts  and  expenditures  for  the  current 
year,  including  money  which  it  would  receive  from 
the  tax  to  be  so  levied  and  collected  by  the  county; 
that  it  duly  and  regularly  submitted  such  budget  for 
approval  or  rejection,  to  its  legal  voters  at  a  special 
school  election  duly  called  and  held  December  8,  1919, 
at  which  time  it  was  approved  and  accepted  by  a 
majority  of  the  voters;  that  the  district  is  without 
funds,  and  has  been  compelled  to  borrow  a  large 
amount  of  money  to  carry  on  its  schools;  that  the 
money  so  due  is  required  to  enable  it  to  defray  its 
expenses  for  the  remainder  of  the  current  year;  that 
it  has  no  plain,  speedy  or  adequate  remedy  at  law; 
and  that  the  defendant  cannot  give  any  valid  or  legal 
excuse  for  not  performing  the  duty  enjoined  upon 
him  by  law.  The  petition  prays  for  an  alternative 
writ,  requiring  the  defendant  to  apportion  unto  the 
plaintiff  the  further  sum  of  $8,392  as  its  share  of 
said  fund. 

Answering,  the  defendant  admits  that  at  its  De- 
cember term  in  1919  the  County  Court  pretended  to 
levy  for  school  purposes  a  tax  of  at  least  $10  per 
capita  for  each  of  the  school  children  within  such 
county,  but  that  such  levy  was  a  violation  of  Article 
XI,  Section  11,  of  the  state  Constitution  (see  Laws 
1917,  page  12),  commonly  known  as  the  6  per  cent 
limitation  law;  that  by  reason  thereof  and  because 
of  a  writ  of  injunction  issued  out  of  the  Circuit  Court 
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of  Marion  County  in  a  suit  wherein  Ed  A.  Jory  was 
plaintiflf  and  Marion  County,  a  municipal  corporation, 
its  sheriff,  school  superintendent,  judge  and  com- 
missioners only  were  defendants,  the  collection  of 
said  pretended  levy  was  and  is  permanently  enjoined 
in  so  far  as  it  is  in  excess  of  $8.25  per  capita  for 
each  of  such  school  children ;  that  no  other  or  greater 
amount  has  been  c611ected;  that  $8.25  per  capita  is 
all  that  will  be  available  to  the  various  school  dis- 
tricts from  said  pretended  levy  on  the  1919  tax-roll; 
that  the  amount  levied  on  the  1918  tax-roll  for  school 
purposes,  plus  6  per  cent  thereof,  is  $108,643.46 ;  that 
such  sum  only  was  lawfully  levied,  is  now  being  col- 
lected, and  amounts  to  $8.25  per  capita  and  no  more; 
that  the  gross  amount  to  which  plaintiff  will  be  en- 
titled is  $34,716.00;  and  that  when  all  of  the  1919 
taxes  have  been  collected  the  plaintiff  will  be  entitled 
to  an  additional  amount  of  $14,164.13  and  no  more, 
which  the  defendant  offers  and  agrees  to  apportion 
as  such  funds  are  collected.  The  defendant  declares 
that  he  now  refuses,  and  will  continue  to  refuse,  to 
apportion  to  the  plaintiff  the  additional  sum  of  $7,634, 
or  $1.75  per  capita^  for  the  reason  that  he  has  been 
permanently  enjoined  and  Restrained  from  doing  so 
by  the  decree  in  the  Jory  suit.  Copies  of  the  com- 
plaint, demurrer  thereto,  and  decree  rendered  therein 
'are  attached  to  and  made  a  part  of  the  answer 
here.  It  is  further  alleged  that  the  sum  of  $7,634 
claimed  by  the  plaintiff  is  included  in  and  made  a 
part  of  the  injunction  granted  in  that  suit,  whereby 
the  defendant  was  restrained  and  enjoined  from  dis- 
bursing the  same  or  any  part  thereof;  and  that  by 
reason  of  such  litigation  and  the  constitutional  limi- 
tation the  plaintiff  is  estopped  from  making  or  main- 
taining any  of  the  allegations  in  its  writ  or  petition. 
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It  appears  from  the  pleadings  in  the  Jory  suit  that 
after  the  County  Court  of  Marion  County  had  pre- 
pared its  budget  for  the  current  year,  providing  for 
the  levy  of  taxes  to  the  amount  of  the  6  per  cent 
constitutional  limitation,  *4n  order  to  raise  the 
amounts  required  by  the  said  acts  of  the  said  legis- 
lature" (particularly  Chapter  156,  Laws  1919),  it 
became  *' necessary  to  levy  a  tax  on  all  the  taxable 
property  within  Marion  County  in  the  sum  of 
$25,470.08,  over  and  above  the  taxes  hereinbefore 
levied  for  the  current  year,  and  over  and  above  the 
amount  of  tax  levied  for  the  preceding  year  for  com- 
mon school  purposes  plus  six  per  cent  thereof'*; 
and  that  it  was  therefore  *^ ordered,  adjudged,  deter- 
mined, and  declared  that  in  compliance  with  the  said 
acts  of  the  said  legislature  a  tax  in  the  sum  of 
$25,470.08  be,  and  the  same  is  hereby,  levied  upon  all 
of  the  taxable  property  within  Marion  County,  Ore- 
gon, for  common  and  county  school  purposes  in  addi- 
tion to  the  amount  of  $106,139.92  hereinbefore  levied 
and  over  and  above  the  six  per  cent  limitation  pro- 
vided by  the  Constitution  of  this  state.'*  The  order 
recites  *'that  the  said  tax  provided  by  the  said  legis- 
lature is  in  addition  to  the  6  per  cent  limitation  pro- 
vided by  law,  and  that  it  is  necessary,  in  order  to 
comply  with  the  various  laws  above  referred  to,  to 
levy  the  same. ' '  Like  orders  were  made  for  the  levy- 
ing of  other  taxes  under  similar  provisions  of  other 
laws,  the  additional  taxes  amounting  in  all  to 
$48,623.28. 

A  copy  of  the  budget,  showing  the  specific  items 
and  amounts  for  which  all  taxes  were  levied,  pleaded 
in  the.  Jory  suit,  is  attached  to  and  made  a  part  of 
the  defendant's  answer  in  the  instant  case. 

The  demurrer  of  the  defendants  in  the  Jory  suit 
was  overruled  and  the  defendants  declined  to  plead 
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further.  For  want  of  an  miswer  the  Circuit  Court 
rendered  a  decree  to  the  effect  that  all  taxes  levied 
in  excess  of  the  6  per  cent  limitation,  including  the 
$1.75  per  capita  school  tax,  were  null  and  void;  that 
the  defendants  should  be  restrained  from  collecting 
or  attempting  to  collect,  such  excess  taxes,  and  that 
the  disbursing,  expending,  or  apportioning  of  any  of 
the  funds  of  the  county  in  carrying  out  the  direc- 
tions contained  in  Chapter  156,  Laws  of  1919,  as  they 
might  exceed  the  6  per  cent  limitation  of  levy  for 
common  school  purposes,  should  be  enjoined;  in  legal 
effect  holding  that,  by  the  levy  which  the  County 
Court  made,  the  plaintiff  was  entitled  to  only  $8.25  per 
capita  for  each  child  of  school  age,  instead  of  $10, 
which  should  have  been  raised  by  taxation  under  the 
law  of  1919.  Although  the  Jory  suit  was  brought 
under  the  name  of  that  plaintiff  only,  as  a  taxpayer, 
it  is  alleged  in  the  complaint  that  it  was  instituted 
*'in  behalf  of  himself  and  all  other  persons  similarly 
situated."  The  defendant  here  was  made  a  defend- 
ant there,  but  the  plaintiff  school  district  was  not  a 
party,  and  did  not  intervene.  It  is  now  seeking  to 
compel  the  defendant  to  do  what  the  decree  in  the 
Jory  suit  enjoined  him  from  doing. 

The  plaintiff  demurred  to  the  defendant's  answer 
for  the  reason  that  the  same  did  not  '*  state  facts 
sufficient  to  constitute  an  answer  and  defense  to  said 
alternative  writ  of  mandamus/'  the  merit  of  which 
is  the  vital  question  here.  Dismissed. 

Mr.  Walter  C.  Winslow  and  Mr.  Walter  E.  Keyes, 
for  the  petition. 

Mr.  Max  Gehlhar,  District  Attorney,  contra. 

JOHNS,  J. — 1.  It  is  elementary  that  a  demurrer 
admits  the  truth  of  all  material  statements  in  the 


8  School  Dist.  No.  24  v.  Smith.  [97  Or. 

pleading  against  the  sufficiency  of  which  it  is  di- 
rected. Hence  it  must  be  assumed  that  the  County 
Court  made  the  levy  for  county  purposes  and  the 
two  different  levies  for  school  purposes  at  the  time 
and  in  the  manner  and  form  hereinafter  set  out. 

Chapter  156,  Laws  of  1919,  provides: 

**For  the  purpose  of  creating  a  county  school  fund, 
the  County  Courts  of  the  several  counties  of  this 
state  are  hereby  required  to  levy  at  the  same  time 
other  taxes  are  levied,  a  tax  for  school  purposes  upon 
all  the  taxable  property  of  the  county,  which  aggre- 
gates an  amount  which  shall  produce  at  least  $10 
per  capita  for  each  and  all  of  the  children  within 
the  county  between  the  ages  of  four  and  twenty 
years,  as  shown  by  the  then  preceding  school  census, 
which  said  taxes  shall  be  collected  at  the  same  time, 
in  the  same  manner,  and  by  the  same  officers  as  other 
taxes  are  collected;  provided,  that  the  per  capita 
amount  so  levied  in  any  county  shall  not  be  less  than 
the  per  capita  amount  of  the  school  tax  levied  in  the 
county  for  the  year  1919." 

This  statute  is  direct  and  positive,  and  by  its  terms 
it  was  the  legal  duty  of  the  County" Court  to  make  a 
sufficient  levy  to  raise  $10  per  capita  for  all  school 
children  in  the  county.  Article  IX,  Section  3,  of  the 
Oregon  Constitution  provides: 

*  *  No  tax  shall  be  levied  except  in  pursuance  of  law, 
and  every  law  imposing  a  tax  shall  state  distinctly 
the  object  of  the  same,  to  which  only  it  shall  be  ap- 
plied.'' 

Article  XI,  Section  10,  originally  read: 

**No  count jr  shall  create  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed  the  sum 
of  five  thousand  dollars,  except  to  suppress  insurrec- 
tion or  repel  invasion;  but  the  debts  of  any  county 
at  the  time  this  constitution  takes  effect  shall  be  dis- 
regarded in  estimating  the  sum  to  which  such  county 
is  limited/' 
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This  section  was  construed  by  this  court  in  Grant 
County  V.  Lake  County,  17  Or.  453  (21  Pac.  447), 
and  Municipal  Security  Co.  v.  Baker  County,  33  Or. 
338  (54  Pac.  174),  where  it  was  held  that  in  the  ad- 
ministration of  its  affairs  debts  of  a  certain  class 
were  thrust  upon  the  county  by  operation  of  law, 
and  were  not  within  the  constitutional  limitation, 
such  as*  salaries,  and  fees  of  witnesses  and  jurors, 
and  that  the  $5,000  limitation  applied  only  to  volun- 
tary indebtedness.  By  an  initiative  measure  approved 
December  5,  1916,  Article  XI  was  aniended  by  the 
addition  thereto  of  Section  11,  reading  as  follows: 

** Unless  specifically  authorized  by  a  majority  of 
the  legal  voters  voting  upon  the  question  neither  the 
state  nor  any  county,  municipality,  district  or  body 
to  which  the  power  to  levy  a  tax  shall  have  been  dele- 
gated shall  in  any  year  so  exercise  that  power  as  to 
raise  a  greater  amount  of  revenue  for  purposes  other 
than  the  payment  of  bonded  indebtedness  or  interest 
thereon  than  the  total  amount  levied  by  it  in  the  year 
immediately  preceding  for  purposes  other  than  the 
payment  of  bonded  indebtedness  or  interest  thereon 
plus  six  per  centum  thereof;  provided,  whenever  any 
new  county,  municipality  or  other  taxing  district 
shall  be  created  and  shall  include  in  whole  or  in  part 
property  theretofore  included  in  another  county,  like 
municipality  or  other  taxing  district,  no  greater 
.amount  of  taxes  shall  be  levied  in  the  first  year  by 
either  the  old  or  the  new  county,  municipality  or 
other  taxing  district  upon  any  property  included 
therein  than  the  amount  levied  thereon  in  the  preced- 
ing year  by  the  county,  municipality  or  district  in 
which  it  was  then  included  plus  six  per  centum 
thereof ;  provided  further,  that  the  amount  of  any  in- 
crease in  levy  specifically  authorized  by  the  legal 
voters  of  the  state,  or  of  a  county,  municipality,  or 
other  district,  shall  be  excluded  in  determining  the 
amount  of  taxes  which  may  be  levied  in  any  subse- 
quent year. 
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*'The  prohibition  against  the  creation  of  debts  by- 
counties  prescribed  in  Section  10  of  Article  XI  of  this 
Constitution  shall  apply  and  extend  to  debts  here- 
after created  in  the  performance  of  any  duties  or 
obligations  imposed  upon  counties  by  *  the  Constitu- 
tion or  laws  of  the  state,  and  any  indebtedness 
created  by  any  county  in  violation  of  such  prohibi- 
tion and  any  warrants  for  or  other  evidences  of  any 
such  indebtedness  and  any  part  of  any  levy  of  taxes 
made  by  the  state  or  any  county,  municipality,  or 
other  taxing  district  or  body  which  shall  exceed  the 
limitations  feed  hereby  shall  be  void. ' ' 

Except  by  a  vote  of  the  people,  as  above  stated, 
the  effect  of  this  amendment  was  to  place  a  6  per 
cent  limitation  instead  of  the  existing  restriction 
upon  all  revenues  derived  from  taxation  for  the  cur- 
rent year,  to  nullify  the  force  of  the  above  decisions 
as  to  a  distinction  or  priority  of  debts  of  any  class 
or  chai:acter,  and  to  bring  all  kinds  of  indebtedness 
within  the  constitutional  limitation. 

The  original  levy  by  the  County  Court  of  Marion 
County  was  based  upon  a  budget  for  the  estimated 
expenses  of  the  county,  including  courts,  jurors,  wit- 
nesses, bailiffs  and  reporters,  also  the  following 
items:  Scalp  bounties,  $150;  advertising,  $600;  ex- 
penses of  exhibit  at  state  fair,  $800;  indemnity  for 
diseased  cattle  slaughtered,  $500;  fire  protection^ 
$375;  fees  under  dog  tax  law,  $800;  **  improvement, 
maintenance  and  construction  of  roads,  bridges,  and 
ferries,  and  salaries  of  deputy  road  masters,  patrol- 
men and  assistants,*'  $156,784.63;  under  provision 
of  market  road  law,  Chapter  431,  Laws  of  1919, 
$52,300 ;  interest  on  county  road  bonds,  $9,000.  A 
total  of  $327,630.60  was  levied  for  county  purposes, 
$189,610.85  for  state  purposes  and  $107,456.02  for 
county  school  and  library  purposes,  making  a  grand 
total  of  $624,697.47,  which  equals  the  amount  of  the 
tax-roll  of  the  preceding  year,  plus  6  per  cent  thereof. 
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2,  3.  Where  the  legislature  has  specifically  required 
the  levy  of  any  tax  by  the  County  Court  for  a  ^efinite 
purpose,  the  law  is  mandatory,  and  such  tax  must 
be  levied.  However,  when  the  County  Court  is  au- 
thorized, but  not  directed,  to  raise  a  tax  for  a  given 
purpose,  such  levy  is  discretionary.  The  6  per  cent 
limitation  must  be  respected  and  enforced;  and  when 
the  legislature  has  directed  the  levy  of  a  special  tax, 
all  taxes  of  that  class  should  first  be  levied  and  in- 
eluded  within  the  constitutional  limitation.  The  levy 
of  any  discretionary  tax  within  the  limitation  speci- 
fied, by  any  board  or  County  Court,  should  be  post- 
poned until  all  mandatory  taxes  have  been  levied  in 
full.  That  is  to  say,  the  right  of  the  County  Court 
to  levy  and  collect  a  discretionary  tax  is  subject  and 
inferior  to  the  power  of  the  legislature  to  direct  the 
levy  and  collection  of  a  mandatory  tax. 

4.  As  stated,  the  levy  of  the  $10  per  capita  tax  was 
mandatory.  An  examination  of  the  different  statutes 
under  which  the  County  Court  acted  in  making  its 
primary  levy  shows  that  in  many  instances  the  items 
were  not  mandatory,  but  only  discretionary.  For 
this  reason  such  levies  should  have  been  postponed 
until  the  $10  per  capita  school  tax  was  levied  in  full. 
Although  that  is  the  law,  yet  the  fact  remains  that 
the  County  Court  did  not  originally  levy  the  full 
amount  of  the  school  tax,  but  included  in  its  own 
budget  items  of  discretionary  taxes  which  were  sub- 
ject and  inferior  to  the  levy  in  full  of  the  $10  per 
capita  tax.  For  example,  the  primary  levy  for 
county  purposes  includes  an  item  of  $52,300  for 
market  roads,  and  another  of  $156,784.63  for  im- 
provement, maintenance,  and  construction  of  roads, 
bridges,  and  ferries,  salaries  of  road  masters,  etc. 
Although  the  legislature  has  empowered  the  County 
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Court  to  make  a  levy  for  such  purposes,  it  has  never 
directed  it  to  do  so,  but  has  simply  vested  such  dis- 
cretionary power  in  the  County  Court.  Whatever 
may  be  said  in  favor  of  good  roads,  it  was  never 
the  purpose  or  intent  of  the  legislature  that  county 
roads  should  be  constructed  and  maintained  at  the 
expense  of  the  public  schools.  For  the  one,  it  has 
said  that  the  County  Court  may  levy  a  tax,  and  for 
the  other  that  it  must  do  so.  The  same  is  true  as  to 
all  similar  items.  The  legal  effect  of  what  the  County 
Court  did  was  pro  tanto  to  nullify  a  mandatory  act 
of  the  legislature  through  the  exercise  of  discretion- 
ary power  vested  in  it  by  other  legislative  acts. 
Authority  to  levy  taxes  is  primarily  vested  in  the 
legislature,  and  it  cannot  be  presumed  that  it  was 
ever  the  intent  of  that  body  to  delegate  that  power 
to  another  or  inferior  board  in  such  a  manner  as  to 
defeat  or  impair  its  original  right.  If  the  County 
Court  has  a  discretionary  power  to  reduce  the 
amount  of  the  school  fund  which  has  been  author- 
ized by  a  mandatory  law  of  the  legislature,  it  must 
follow  that  it  would  have  the  legal  right  to  ignore 
the  law  in  toto  and  to  refuse  to  levy  any  tax  whatever 
for  school  purposes.  Within  the  constitutional  limita- 
tion it  would  have  the  authority  to  take  all  money 
which  the  legislature  intended  for  school  purposes, 
and  divert  it  to  other  uses  within  its  discretion.  That 
is  not  the  law.  We  hold  that  as  to  the  constitutional 
limitation  the  power  of  the  County  Court  to  levy  a 
discretionary  tax  is  subordinate  to  its  mandatory 
duty  to  levy  a  tax  under  a  specific  act  of  the  legis- 
lature. 

The  levy  as  made  was  a  matter  of  public  record, 
and  at  the  time .  the  plaintiff  had  a  legal  right  to 
compel  the  County  Court  to  make  it  in  the  manner 
and  form  provided  by  law.    Although  the  school  dis- 


July,  1920.]     School  Dist.  No.  24  v.  Smith.  13 

trict  was  not  a  party  to  the  Jory  suit,  it  had  a  right 
to  intervene,  and  there  litigate  the  questions  which 
are  now  at  issue.  In  effect,  the  plaintiff  seeks  in  the 
instant  proceeding  to  have  this  court  set  as\de  the 
action  of  the  County  Court  and  the  restraining  order 
issued  against  the  defendant  in  the  Jory  suit.  After 
the  levy  was  made  and  the  money  was  collected  it  was 
placed  in  special  funds,  the  amount  of  which  corre- 
sponds to  the  items  in  the  different  budgets.  For 
this  reason,  the  defendant  contends  that  there  is  no 
fund  to  apportion  or  upon  which  a  warrant  can  be 
drawn  to  meet  the  plaintiff's  demand,  and  that  under 
the  existing  facts  the  attempted  apportioning  of  any 
larger  fund  would  be  a  vain  act.  With  the  county 
school  superintendent  as  the  sole  defendant  in  the 
instant  action,  we  do  not  know  how  any  money  in  a 
county  fund  could  be  taken  therefrom  and  placed  in 
a  school  fund  for  the  use  and  benefit  of  the  plaintiff. 
5.  Although  the  County  Court  is  authorized  and 
directed  by  the  legislature  to  make  such  a  levy  for 
school  purposes,  when  made  it  is  for  the  sole  use  and 
benefit  of  the  various  school  districts  of  the  county. 
The  authority  of  the  County  Court  then  ceases. 
When  the  tax  is  collected  it  automatically  becomes 
the  money  of  the  school  districts  according  to  their 
proportionate  rights,  and  thereafter  the  County 
Court  has  no  interest  whatever  in  the  fund.  For  the 
same  reason,  when  a  tax  is  levied  for  county  pur- 
poses and  is  collected  it  becomes  and  is  a  county 
fund,  to  be  used  and  expended  for  county  purposes 
only,  and  no  authority  is  anywhere  given  to  transfer 
county  money  to  the  school  fund,  or  school  money  to 
the  county.  Whatever  may  have  been  the  legal  duty 
of  the  County  Court,  the  fact  remains  that  within  the 
6  per  cent  limitation  it  levied  a  school  tax  of  $8.25 
per  capita  only,  and'tJwit  to  provide  for  the  defi- 
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ciency  it  undertook  to  make  an  additional  levy  of 
$1.75  per  capita  over  and  above  the  6  per  cent  limi- 
tation. Each  of  such  levies  is  certain,  separate  and 
distinct  from  the  other. 

The  order  of  the  County  Court  in  which  the  $8.25 
per  capita  school  tax  is  levied  recites  that  on  Decem- 
ber 31,  1919,  after  a  fully  itemized  estimate  was  duly 
made  and  published,  **  together  with  notice  of  the 
time  and  place  at  which  same  might  be  discussed  with 
the  County  Court,'*  and  accompanied  by  a  published 
statement  '^  showing  the  total  of  all  taxes  for  the 
ensuing  year  levied  by  any  road  or  school  district, 
city,  town,  municipality,  port  or  other  tax  levying 
authorities  within,'*  the  jurisdiction  of  the  County 
Court : 

**This  being  the  time  and  place  fixed  by  the  court 
for  a  hearing  on  said  budget,  said  court  met  pursuant 
to  said  notice,  in  the  county  courtroom  in  the  court- 
house in  the  City  of  Salem,  Oregon,  to  hear  any 
argument  of  any  taxpayer  subject  to  said  tax  levy 
in  favor  of  or  against  any  proposed  tax  levies,  and 
whereas  several  taxpayers  appeared  for  a  discussion 
of  said  levies,  and  no  objections  being  made  or  filed 
to  any  portion  of  said  estimate,  or  the  levying  of  any 
taxes  described  in  the  same,  and  it  further  appearing 
that  the  amounts  hereinafter  stated  are  necessary 
and  proper  for  the  conduct  of  the  respective  branches 
of  the  county  government  and  for  the  respective  pur- 
poses indicated  herein. 

*'It  is,  therefore,  ordered  and  it  is  hereby  deter- 
mined and  declared  that  the  following  amounts  of 
taxes  be  levied  upon  the  current  assessment-roll,  and 
that  said  amounts  be  levied  for  the  purposes  as  here- 
inafter set  forth.'* 

An  itemized  list  of  such  taxes  follows.  It  is  fur- 
ther ordered  that  in  order  to  raise  said  amounts  and 
those  certified  by  the  state  tax  commission,  the  county 
assessor    levy   the    following:    For    state   purposes, 
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$189,610.85;  for  county  school  and  library  purposes, 
$107,456.02;  and  for  county  purposes,  $327,630.60, 
totaling  $624,697.47.  This  is  the  order  by  which 
the  County  Court  made  the  levy  of  $8.25  per  capita 
for  school  purposes.  Thereafter,  and  on  the  same 
day,  the  County  Court  made  the  following  order: 

**Now  on  this  31st  day  of  December,  1919,  it  ap- 
pearing that  pursuant  to  Section  4042  of  Lord's  Ore- 
gon Laws  as  amended  by  Chapter  84  of  the  General 
Laws  of  Oregon  for  the  year  1911  as  amended  by 
Chapter  64  of  the  General  Laws  of  Oregon  for  1917, 
as  amended  by  Chapter  156  of  the  General  Laws  of 
Oregon  for  the  year  1919,  that  in  order  to  raise  the 
amounts  required  by  said  acts  of  said  legislatures  it 
is  necessary  to  levy  a  tax  on  all  the  taxable  property 
within  Marion  County  in  tiie  sum  of  $25,470.08,  over 
and  above  the  taxes  hereinbefore  levied  for  the  cur- 
rent year,  and  over  and  above  the  amount  of  tax 
levied  for  the  preceding  year  for  common  sphool  pur- 
poses plus  6  per  cent  thereof,  (the  said  acts  of  the 
said  legislatures  having  increased  the  amounts  re- 
quired for  the  above  purpose  in  the  amount  of  25 
per  cent,  over  and  above  the  amount  levied  for  the 
said  purpose  in  the  preceding  year,  in  addition  to 
'the  increased  amounts  required  to  take  care  of  the 
additional  number  of  children  of  legal  school  age  as 
appears  by  the  school  census). 

**It  is,  therefore,  ordered,  adjudged,  determined 
and  declared,  that  in  compliance  with  the  said  acts  of 
the  said  legislature  a  tax  in  the  sum  of  $25,470.08 
be  and  the  same  is  hereby  levied  upon  all  of  the  tax- 
able property  within  Marion  County^  Oregon,  for 
common  and  county  school  purposes  in  addition  to 
the  amount  of  $106,139.92  hereinbefore  levied,  and 
over  and  above  the  6  per  cent  limitation  provided  by 
the  Constitution  of  this  state.** 

Similar  levies  for  different  purposes,  made  in  the 
same  manner,  are  included  therein,  making  a  total  of 
$48,623.28.    By  this  order  the  County  Court  levied 
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the  $1.75  per  capita  school  tax.    The  collection  of 
all  of  such  levies  is  enjoined  in  the  Jory  suit. 

6.  The  order  providing  for  the  $8.25  per  capita 
tax  recites  that  several  taxpayers  appeared  for  dis- 
cussion of  the  levy;  that  no  objections  were  made  to 
any  item  of  the  estimate  or  the  levy  of  any  tax  there- 
for, and  that  the  amounts  thereof  are  necessary  and 
proper  for  the  conduct  of  county  affairs  and  the 
purposes  indicated.  That  is  to  say,  prior  to  the 
making  of  the  original  levy  by  the  County  Court  all 
parties,  including  the  plaintiff,  had  legal  notice  of 
the  items  and  amounts  thereof  for  which  the  levy 
was  made,  and  no  remonstrance  was  entered.  Speak- 
ing from  the  record,  the  plaintiff  had  knowledge  of 
and  acquiesced  in  what  the  County  Court  did  from 
December  31,  1919,  to  May  10,  1920,  when  this  pro- 
ceeding was  commenced.  This  court  will  take  judi- 
cial notice  of  the  time  when  taxes  are  paid,  and  that 
the  current  expenses  of  the  county  are  audited  and 
allowed  each  month.  It  is  fair  to  assume  that  at  least 
half  of  such  taxes  have  been  collected  to  date,  and 
that  something  near  half  of  that  amount  has  been 
expended  for  county  purposes. 

7.  As  stated,  the  county  school  superintendent  is 
the  only  defendant  in  this  action.  That  official  has 
nothing  whatever  to  do  with  the  levying  of  taxes  for 
any  purpose,  and  has  no  authority  over  county  funds. 
His  sole  duty  in  this  matter  is  confined  to  certifying 
the  number  of  children  of  school  age  in  the  various 
districts  of  the  county,  and  apportioning  the  school 
fund  to  the  districts  when  the  tax  has  been  collected. 
It  appears  from  his  answer  that  he  has  apportioned, 
and  will  continue  to  apportion  as  collected,  all  of  the 
school  tax  which  was  levied  by  the  County  Court 
within  the  6  per  cent  limitation,  and  that  the  county 
and  its  officers,  including  the  defendant,  are  enjoined 
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from  collecting  or  paying  out  any  moneys  received 
from  the  tax  levied  by  the  County  Court  over  and 
above  that  limitation.  Assuming  that  the  plaintiff 
once  had  a  prior  right  to  have  its  tax  levied  by  the 
County  Court  in  preference  to  a  discretionary  tax 
for  a  number  of  items,  there  is  nothing  before  this 
court  from  which  it  can  be  determined  how  much  of 
such  discretionary  tax  has  been  collected  or  paid 
out,  or  to  whom  it  has  been  paid.  The  defendant 
does  not  have  any  knowledge  of  such  facts,  or  any 
control  over  the  fund,  and  he  has  no  authority  to 
make  a  transfer  of  moneys  from  one  fund  to  an- 
other, 

8.  Assuming  that  in  the  ordinary  course  of  busi- 
ness a  large  percentage  of  such  tax  has  been  collected 
and  expended,  that  portion  thereof,  at  least,  has 
passed  beyond  the  jurisdiction  of  this  court,  and  the 
part  remaining  could  not  be  ascertained  or  deter- 
mined without  an  accounting  with  all  of  the  neces- 
sary parties  in  court,  which  could  not  be  had  in  this 
kind  of  a  case.  The  county  and  the  county  treas- 
urer would  be  necessary  parties  in  any  such  pro- 
ceeding. Under  the  authorities,  even  though  the 
plaintiff  did  not  intervene,  it  is  not  bound  by  the  de- 
cree in  the  Jory  suit.  Neither  is  the  fact  that  the 
defendant  was  enjoined  there  a  defense  to  the  pres- 
ent action.  Yet  many  of  the  facts  alleged  in  the  an- 
swer and  admitted  by  the  demurrer  are  material  and 
important  to  this  decision. 

After  the  two  separate  levies  were  made,  as  above 
stated,  the  tax-rolls  were  extended,  showing  the 
amounts  of  the  levies,  the  purposes  for  which  made, 
and  to  whom  the  money  collected  should  be  paid.  The 
plaintiff  has  acquiesced  in  and  permitted  such  acts  to 
be  done  and  the  moneys  to  be  collected  and  paid  over 
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to  the  county  as  its  own,  without  any  objection  prior 
to  the  filing  of  its  petition  in  this  court  on  May  10, 
1920.  The  time  has  long  since  passed  for  making 
another  or  different  levy  or  revising  or  correcting 
the  one  which  was  made. 

The  answer  alleged  and  the  demurrer  admits  that 
there  is  no  school  fund  which  the  defendant  can  now 
apportion  or  upon  which  a  warrant  can  be  drawn  for 
the  payment  of  $1.75  per  capita  for  each  pupil  to  the 
various  school  districts.  This  court  has  held  that  a 
county  school  superintendent  cannot  be  compelled  by 
mandafmis  to  make  an  apportionment  of  the  school 
fund  among  the  several  districts  unless  it  is  made  to 
appear  that  there  is  some  fund  in  the  treasury  avail- 
able for  that  purpose:  State  ex  rel.  Booth  v.  Bryan, 
26  Or.  502  (38  Pac  618).  There  is  no  available 
school  fund  to  meet  the  plaintiff's  demand  in  this 
action.  Both  parties  cite  and  rely  upon  State  ex  rel. 
V.  Starmard,  84  Or.  450  (165  Pac.  566,  571,  L.  B.  A. 
1917F,  215).  That  was  a  proceeding  in  mandamus 
by  the  state  on  the  relation  of  the  Governor,  in  which 
Stannard  as  county  clerk,  the  sheriff,  county  judge, 
and  commissioners  were  defendants,  to  compel  them 
to  give  the  necessary  notices  for  a  special  election  and 
to  make  provision  therefor.  That  case  was  brought 
direct  against  the  county  oflScers  who  had  the  power 
and  whose  duty  it  was  to  prepare  notices  and  pro- 
vide for  the  election.  They  had  refused  to  perform 
a  duty  enjoined  upon  them  by  law.  The  instant  pro- 
ceeding was  commenced  against  the  county  school 
superintendent  only,  to  compel  him  to  apportion  a 
school  fund  which  is  not  shown  to  exist.  A  large 
portion  of  the  tax  had  been  collected  and  placed  in 
the  funds  of  the  county,  and  was  subject  to  the  con- 
trol of  the  county  only.  In  the  ordinary  course  of 
business  a  considerable  part  of  it  has  been  paid  out. 
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and  the  tinexpended  remainder  is  in  the  control  and 
possession  of  the  county,  mingled  with  its  other 
moneys,  over  which  the  county  school  superintend- 
ent, the  only  defendant  in  this  action,  has  no  author- 
ity. 

Under  the  facts  shown  to  exist  here  it  was  the  legal 
duty  of  the  County  Court  to  make  a  levy  for  school 
purposes  sufficient  to  raise  at  least  $10  per  oapita 
for  all  children  of  school  age  within  the  county  and 
to  have  made  it  all  within  the  6  per  cent  limitation. 
As  at  present  advised,  we  do  not  know  what  remedy, 
if  any,  the  plaintiff  may  now  have.  But  in  any  pro- 
ceeding all  necessary  parties  should  be  made  defend- 
ants, all  material  facts  should  be  alleged,  and  the 
court  should  have  jurisdiction  of  the  subject  matter 
and  of  the  fund  sought  to  be  reached. 

For  the  reasons  above  stated  the  petition  is  dis- 
missed. Petition  Dismissed. 

Habbis,  J.,  and  Bean  and  Bennett^  JJ.,  concur. 


'Argned   May   27,   affirmed  July   13,   19^20. 

SMYTH  V.  KENWOOD  LAND  CO. 

(190  Pac,  962.) 

Oorporatloiui — ^Dlflsolntloii— Action  by  Stockholdor— Bemoval  of  Per- 
Bonal  Property— Findings— Contract. 

1.  In  a  Btockholder'B  action,  after  dissolution,  for  damages  to 
personal  property  belonging  to  the  corporation,  because  of  its  re- 
moval by  defendant  from  the  premises  sold  by  defendant  to  the 
corporation,  after  an  alleged  default  in  the  sales  contract,  evidence 
held  to  support  a  finding  that  defendant  had  authorized  such 
removal. 

Evidence — Oorporatloii — ^Proclamation  of  Dissolution  by  Oovemor — 
Prima  Fade  Evidence. 

2.  Where  the  Governor  has  issued  a  proclamation  dissolving  a 
corporation  for  failure  to  pay  license  fees  for  two  years,  under 
Sections  6716-671^,  L.  O.  L.,  and  Iaws  of  1913,  page  670,  Section 
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8,  the  recital  of  such  proclamation  that  the  corporation  commis- 
sioner has  filed  a  report  of  the  delinquency  of  the  corporation, 
constitutes  prima  facie  evidence  thereof,  in  view  of  Section  768, 
L.  O.  L.. 

Oorporatioiui  —  Dissalation  —  Assets  —  Wlien  StocUioldms  Become 
Owners. 

3.  The  property  of  a  corporation,  including^  rigfhts  of  contract 
and  choses  in  action,  upod  dissolution,  becomes  vested  in  the  stock- 
holders subject  to  the  rig^hts  of  creditors,  and  ordinarily  and.  in 
the  absence  of  debts  the  stockholders  become  the  owners  of  the 
assets. 

CoiiKMratloiiA—DlsBcAntlon— Pleading — Ownersliip   by   Stockbolder. 

4.  In  a  stockholder's  action  for  damages  to  personal  property^ 
brought  after  dissolution  of  the  corporation,  complaint,  after  ver- 
dict and  in  the  absence  of  demurrer,  held  sufficiently  to  allege  that 
plaintiff  became,  as  stockholder,  the  sole  owner  of  the  corporation's 
property. 

Corporations— Land  Sale  Contract— Default— On  Bissolntion  Passed 
to  Stockliolders. 

5.  A  dissolved  corporation's  default  under  e  land  sale  contract 
did  not  create  a  debt,  existence  of  which  prevented  personal  prop- 
erty of  the  dissolved  corporation  on  the  premises  sold  from  pass- 
ing to  the  stockholders,  where  the  vendor  elected  to  re-enter  into 
possession. 

Corporations — ^Bemorlng  Property  Before  Bight  to  Possession  bad 
Matured— Inability  Enforceable  After  Dissolution  by  Stock- 
holder. 

6.  Where  a  corporation  defaulted  under  its  contract  to  purchase 
realty,  and  the  vendor  failed  to  wait  60  days  after  default  before 
re-entering  into  possession,  as  required  by  the  contract,  the  acts 
of  such  vendor  in  removing  the  property  of  the  corporation  from 
the  premises  before  its  right  to  possession  had  matured  held  suffi- 
cient to  create  a  basis  for  liability  for  damages  to  the  corpora- 
tion's property,  enforceable  by  the  plaintiff  as  a  stockholder  after 
dissolution. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  1. 

This  is  an  action  to  recover  damages  for  injuries 
to  certain  articles  of  personal  property  and  for  the 
destruction  of  other  articles  of  personalty.  The 
action  was  brought  by  Harry  Howard,  and  he  ob- 
tained a  verdict  and  judgment  against  the  Kenwood 
Land   Company,   and  the  defendant  then  appealed. 


July,  1920.]      Smyth  v.  Kenwood  Land  Co.  21 

Howard  died  after  the  renditioifof  the  judgment,  and 
Sidney  Smyth  as  administrator  of  Howard's  estate, 
was  substituted  as  the  party  plaintiff. 

The  Kenwood  Land  Company,  the  Pacific  Gas 
Traction  Company,  and  the  Ajax- Auto-Traction  Com- 
pany, are  corporations;  but  for  convenience  they  will 
be  referred  to,  respectively,  as  the  Kenwood  Com- 
pany, the  Gas  Company,  and  the  Ajax  Company. 
The  Pacific  Coast  Westrumite  Company  was  a  corpo- 
ration until  January  11,  1916,  when  it  was  dissolved 
by  a  proclamation  of  the  Governor ;  and,  for.  the  sake 
of  brevity,  this  corporation  will  be  designated  as  the 
Westrumite  Company.  The  Oregon  Wool  Scouring 
Mills  and  the  Pacific  Coast  Safe  &  Vault  Works  are 
corporations;  and  for  convenience  they  will  be  men- 
tioned, respectively,  as  the  Wool  Company  and  as  the 
Safe  Company. 

On  September  8,  1909,  the  Kenwood  Compatny 
agreed  in  writing  to  sell  to  the  Gas  Company  a  tract 
of  land  embracing  about  7  acres  near  Kenton,  in 
Multnomah  County.  The  Gas  Company  agreed  to 
pay  $3,000  per  acre  for  the  land.  The  purchase  price 
was  made  payable  on  or  before  five  years  after  Sep- 
tember 8,  1909,  the  date  of  the  instrument,  with  inter- 
est after  November  1,  1909,  at  the  rate  of  6  per  cent 
per  annum  payable  semi-annually  on  November  1st 
and  May  1st  of  each  year.  The  Gas  Company 
covenanted  to  pay  the  taxes  on  all  improvements 
placed  upon  the  land,  while  the  Kenwood  Company 
agreed  to  pay  the  taxes  on  the  land  until  the  delivery 
of  the  deed  to  the  Gas  Compai^y.  The  contract  con- 
tained a  provision  to  the  effect  that  if  the  Gas  Com- 
pany defaulted  in  the  payment  of  interest  or  taxes, 
or  failed  to  comply — 

"in  any  respect  with  the  agreements  and  promises 
herein  contained  on  its  part  to  be  performed  at  the 
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time  herein  agreed,  then  the  whole  amount  of  said 
purchase  price  shall  at  once  become  due  and  pay- 
able and  the  party  of  the  first  palrt  may  demand  pay- 
ment thereof,  with  all  arrearages  of  interest  and 
taxes,  if  any  there  be,  and  on  default  or  neglect  by 
the  said  party  of  the  second  part  for  a  period  of 
sixty  (60)  days  after  such  demand  to  pay  the  full 
amount  of  the  purchase  price  with  all  arrearages,  the 
party  of  the  first  part  may,  at  its  option,  enter  and 
repossess  itself  of  the  lands  herein  described  and 
remove  the  party  of  the  second  part  therefrom  or 
may  sue  for  and  recover  judgment  against  the  party 
of  the  second  part  for  the  amount  of  the  purchase 
price  of  the  said  lands  with  interest  and  taxe^.*' 

At  some  time  subsequent  to  September  8,  1909,  the 
Gas  Company  assigned  its  interest  in  the  land  sale 
contract  to  the  Ajax  Company;  and  afterwards,  on 
April  10,  1911,  the  Ajax  Company  assigned  to  the 
Westrumite  Company  its  interest  in  the  contract  so 
far  as  it  concerned  a  portion  of  the  land,  which  por- 
tion was  described  by  metes  and  bounds  and  contains 
1.15  acres.  The  writing  evidencing  this  assignment 
was  signed  by  the  Ajax  Company  and  by  the  West- 
rumite Company ;  and  by  one  of  the  provisions  in  the 
instrument  the  Westrumite  Company  agrees  to  pay  to 
the  Ajax  Company  the  sum  of  $1,150 — 

**and  further  agrees  to  assume  with  relation  to  the 
one  and  fifteen  hundredths  (1.15)  acre  tract  of  land 
herein  described  all  the  obligations  under  the  con- 
tract between  the  Kenwood  Land  Company  and  the 
Pacific  Gas  Traction  Company,  its  successors  and 
assigns,  so  far  as  the  saiqe  equitably  should  apply 
to  said  one  and  fifteen  hundredths  (1.15)  acre 
tract. '  * 

Contemporaneously  with  the  execution  of  the  as- 
signment to  the  Westrumite  Company,  the  Kenwood 
Company  in  writing  consented  to  the  assignment  by 
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j_  .         .  — ~ 

the  Ajax  Company,  and  agreed  to  deed  to  the  West- 
rumite  Company —  - 

**the  one  and  fifteen  hundredths  (1.15)  acre  tract  of 
land  therein  described  when  it  shall  comply  with  the 
terms  of  the  contract  between  said  Kenwood  Land 
Company  and  the  Pacific  Gas  Traction  Company/* 

The  Safe  Company  owned  1.44  acres  adjoining  the 
tract  embracing  1.15  acres;  and  the  Westrumite 
Company  at  the  time  when,  or  possibly  before,  it 
acquired  the  assignment  from  the  Ajax  Company, 
made  an  agreement  with  the  Safe  Company,  for  the 
.  purchase  of  this  tract  of  1.44  acres. 

George  F.  Heusner  is  the  general  manager,  and 
Warren  Keeler  is  the  auditor,  of  the  Kenwood  Com- 
pany. Heusner  owned  most  of  the  stock  in  the  Safe 
Company,  and,  for  all  practical  purposes,  was  the 
owner  of  that  corporation.  William  Lind,  Fred  J. 
Blakeley  and  Harry  Howard  owned  all  the  Westru- 
mite Company's  stock  outstanding  on  January  11, 
1916,  the  date  of  the  Governor's  proclamation  dis- 
solving the  Westrumite  Company. 

The  Westrumite  Company  paid  $3,000  when  it  re- 
ceived the  assignment  from  the  Ajax  Company. 
While  the  defendant  contends  that  it  did  not  receive 
any  part  of  this  sum,  the  plaintiff  claims  that  the 
Kenwood  Company  received  $1,850  of  the  amount 
paid  by  the  Westrumite  Company.  Heusner  says 
that  either  Lind  or  Blakeley,  acting  for  the  Westru- 
mite Company,  paid  $3,000  to  him  personally;  but  he 
also  states  that  $1,850  of  the  amount  was  ''turned 
over  to''  the  Safe  Company  oi^  account  of  the  tract 
of  1.44  acres,  and  that  $1,150,  the  remainder,  was 
delivered  to  the  Ajax  Company,  and  that  this  distri- 
bution of  the  money  was  approved  by  the  representa- 
tive  of   the   Westrumite   Company.    The   defendant 
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claims  that  the  amount  paid  to  the  Ajax  Company 
represents  the  profit  made  by  the  Ajax  Company  in 
the  assignment,  and  that,  since  neither  the  Gas  Com- 
pany nor  the  Ajax  Company  had  paid  to  the  Ken- 
wood Company  any  part  of  the  principal,  the  whole 
of  the  principal  of  the  purchase  price  amounting  to 
$3,450  for  the  tract  of  1.15  acres  remained  unpaid. 

With  the  permission  of  the  Kenwood  Company,  the 
Westrumite  Company  in  November,  1910,  a  time 
prior  to  the  execution  of  the  assignment  by  the  Ajax 
Company,  began  the  erection  of  a  building,  80x100 
feet  in  size,  and  the  installation  of  equipment  used 
in  the  manufacture  of  westrumite,  a  product  em- 
ployed in  paving  roads  and  streets ;  and  the  Kenwood 
Company  completed  the  improvements  in  May  or 
June,  1911.  The  building  together  with  docks  and 
tracks  constructed  by  the  Westrumite  Company  cost 
about  $15,000,  and  the  machinery  and  fixtures  cost 
about  $20,000,  making  a  total  expenditure  of  $35,000 
for  improvements. 

The  Westrumite  Company  did  some  paving  in  1911, 
and  also  in  1912;  but  it  did  no  paving  after  the  fall 
of  1912.  In  1913  the  Westrumite  Company  sold  some 
material  '*to  other  paving  companies*';  and  in  1914 
nothing  was  done  ** except  to  try  to  sell  the  place." 
Lind  testified  that  in  1915  he  kept  on  trying  to  sell 
the  interests  of  the  Westrumite  Company,  and  it 
may  be  added  that  there  was  evidence  to  show  that 
attempts  to  sell  the  property  were  made  in  1916,  but 
without  success. 

The  Wool  Company  had  purchased  a  quantity  of 
machinery  which  it  desired  to  store  until  such  time 
as  it  could  secure  a  location  for  the  installation  of  it; 
and  with  the  permission  of  the  Kenwood  Company, 
the  Wool  Company  in  March  or  April,  1916,  stored 
its  machinery  in  the  large  building  which  had  been 
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constructed  by  the  Westrumite  Company.  The  Wool 
Company  arranged  with  the  Kenwood  Company  to 
take  over  the  property,  including  the  buildings  which 
had  been  used  by  the  Westrumite  Company,  and 
then  in  the  fall  of  1916  the  Wool  Company  began  to 
assemble  the  machinery  in  the  building,  where  it  had 
been  stored  since  the  previous  March  or  April.  In- 
side this  building  there  was  a  considerable  quantity 
of  equipment  and  material,  including  empty  and 
filled  barrels,  tanks,  metal  flooring,  and  the  like,  all 
owned  by  the  Westrumite  Company.  Before  install- 
ing its  machinery,  the  Wool  Company  removed  all 
the  barrels,  tanks,  metal  flooring,  machinery,  and 
other  equipment  then  in  the  building.  Although  it 
is  to  be  inferred  from  the  record  that  the  Wool  Com- 
pany's contract  with  the  Kenwood  Company  was 
dated  November  1,  1916,  nevertheless  the  record 
shows  that  the  Wool  Company  began  to  remove  the 
equipment  and  material  on  October  13,  1916. 

After  the  Wool  Company  had  occupied  the  prem* 
ises  and  removed  from  the  building  the  equipment 
and  materials  which  had  been  placed  there  by  the 
Westrumite  Company,  Lind  and  Blakeley  assigned  to 
Howard  their  interest  in  any  right  of  action  which 
the  stockholders  of  the  Westrumite  Company  might 
have  against  the  Kenwood  Company  for  entering  the 
building  and  removing  the  property  of  the  West- 
rumite Company.  Howard  brought  this  action  against 
the  Kenwood  Company,  alleging  that  without  fore- 
closing the  land  sale  contract,  and  without  giving 
notice  for  a  period  of  60  days  as  provided  for  in  the 
contract,  the  Kenwood  Company  wrongfully  entered 
upon  the  premises  and  removed  specified  articles  of 
property  from  the  building,  with  the  result  that  some 
of  the  property  was  damaged  or  destroyed  in  the 
process  of  removal,  some  was  damaged  by  the  ele- 
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ments,  some  carried  away  by  floods,  and  some  was 
stolen.  In  this  connection  it  is  proper  to  say  that 
it  is  the  theory  of  the  plaintiff  that  the  Kenwood 
Company  is  liable  for  whatever  the  Wool  Company 
did  with  the  property  of  the  Weetrnmite  Company, 

Besides  the  denials,  the  answer  avers  that  the 
Westrumite  Company  defaulted  by  failing  to  pay 
interest  or  taxes,  or  any  of  the  principal  dne  the  de- 
fendant, and  that  on  November  1,  1916,  after  more 
than  60  days'  notice  to  the  Westrumite  Company, 
and  to  Howard,  Lind,  and  Blakeley,  the  defendant 
entered  into  a  contract  for  the  sale  of  the  1.15  acres 
to  the  Wool  Company,  and  that  the  Wool  Company 
entered  into  possession  of  the  land,  and  that  **  what- 
ever property  of  the  plaintiff  was  removed,  the  same 
was  done  by  the  Oregon»  Wool  Scouring  Mills,  and 
not  by  this  defendant.'* 

In  the  reply  the  plaintiff  admits  that  the  West- 
rumite Company  failed  to  pay  interest  and  taxes,  and 
failed  to  pay  the  principal  due  on  the  land  sale  con- 
tract; but  the  plaintiff  further  avers  that  the  de- 
fendant excused  and  waived  the  defaults  of  the 
Westrumite  Company,  by  receiving  repayments  of 
taxes  after  the  same  became  due,  by  agreeing  that 
payments  on  the  purchase  price  might  be  made  when- 
ever the  Westrumite  Company  should  be  able  to 
make  them,  and  by  encouraging  the  Westrumite 
Company  and  its  stockholders  **to  try  to  sell  their 
interest  in  said  premises.''  Apfirmbb. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Robert  B.  Kuykendall,  Messrs.  Carey  d  Kerr 
g«d  Mr.  Omar  C.  Spencer,  with  an  oral  argument  by 
Mr.  Kuykendall. 
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For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Flegel,  Reynolds,  Flegel  <&  Smith,  with 
an  oral  argument  by  Mr.  John  W.  Reynolds. 

HARRIS,  J. — The  defendant  argnes  that  the  judg- 
ment should  be  reversed  because:  (1)  There  is  no  evi- 
dence to  show  that  the  injury  to  or  destruction  of 
any  of  the  property  was  done  by  the  Kenwood  Com- 
pany; (2)  'Hhere  is  no  evidence  of  the  dissolution  of 
the  Westrumite  Company '*;  and  (3)  the  plaintiff  has 
not  alleged  or  proved  a  cause  of  action  in  his  favor, 
since  there  is  neither  allegation  nor  proof  of  the  pay- 
ment of  the  debts  of  the  corporation.  These  three 
points  are  the  only  ones  discussed  in  the  printed 
brief  submitted  by  the  defendant,  and  consequently 
we  shall  confine  our  attention  to  these  three  points: 
Miller  Lumber  Co.  v.  Davis,  94  Or.  507  (185  Pac 
1107). 

We  may  better  understand  the  argument  of  the 
Kenwood  Company,  that  there  is  no  competent  evi- 
dence connecting  it  with  the  injury  and  destruction 
of  the  property  owned  by  the  Westrumite  Company, 
if  we  first  state  some  additional  facts  shown  by  the 
record.  As  previously  explained,  the  Westrumite 
Company  was  engaged  in  the  manufacture  of  westru- 
mite, and  in  laying  pavement  in  1911  and  1912.  In 
1913  the  company  did  nothing  except  to  sell  some 
material  it  had  on  hand,  and  in  1914  the  company 
*  *  did  not  do  anything,  except  to  try  to  sell  the  place. ' ' 
In  the  language  of  Lind,  in  1915,  *'we  kept  on  trying 
to  sell  it  right  along."  There  is  also  evidence  tend- 
ing to  show  that  attempts  were  made  at  different 
times  in  1916  to  bring  about  a  sale  of  the  plant. 
From  and  after  1914,  and  until  the  fall  of  1916,  when 
the  Wool  Company  installed  its  machinery,  the  prop- 
erty was  idle.    There   was   not    even   a    watchman, 
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although  Lind  visited  the  premises  occasionally. 
Locks  were  placed  on  the  doors  and  the  building  was 
closed.  Lind  testified  that  *'we  had  the  key  to  the 
property  right  along'*  until  the  Wool  Company 
''came  in'*  and  removed  *'our  lock''  and  took  posses- 
sion. The  Westrumite  Company  never  paid  any 
taxes,  except  for  the  first  year,  and  it  never  paid  any 
interest,  and  it  failed  to  pay  any  of  the  purchase 
price;  and  yet,  notwithstanding  these  defaults,  the 
Kenwood  Company  indulged  the  Westrumite  Com- 
pany most  generously.  The  auditor  says  that  ''when 
the  contract  was  first  made,  and  interest  periods 
would  come  around,  I  would  send  a  notice  to  Mr. 
Lind,  but  he  never  paid  any  attention  to  it";  that 
after  repaying  to  the  Kenwood  Company  the  amount 
of  the  taxes  for  the  first  year  the  Westrumite  Com- 
pany— 

"paid  no  attention  to  any  notice,  and  finally,  after 
two  or  three  years,  I  quit  sending  them,  because  I 
knew  their  condition  was  such  that  they  could  not 
pay  anything." 

Heusner  explained  that  he  mad( 


"every  attempt  that  he  could  to  pull  them  through, 
never  oppressed  them  in  any  way  •  •  I  wanted  to 
help  them  rather  than  injure  them  at  all  times." 

Heusner  also  stated  that  "during  all  of  this  period 
of  time  up  to  the  year  1916"  he  had  indulged  the 
Westrumite  Company,  and  did  not  take  any  steps  to 
terminate  the  contract,  and^  that  in  each  talk  had  with 
Lind — 

' '  I  would  encourage  him,  tell  him  that  we  would  not 
hurt  him  in  any  way,  just  to  continue  and  see  if  he 
could  not  in  some  way  rehabilitate  himself  with  this, 
that,  or  the  other." 
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Lind  stated  that  he  talked  with  Heusner  and 
Keeler — 

*' about  trying  to  get  rid  of  it  (the  property),  and 
of  course  they  urged  us  in  trying  to  get  rid  of  it, 
but  never  crowded  us,  and  said  we  had  to  pay  it  or 
get  out,  or  anything  of  that  kind,  but  always  treated 
us  nice  that  way,  and  gave  us  plenty  of  time  to  try 
to  sell  if 

Again,  this  witness  testified  that  he  would  advise 
Heusner  and  Keeler  **  right  along  and  talk  about  dis- 
posing of  the  place,  ^*  and  that  they — 

**said  they  would  do  all  they  could  do  for  us  to  help 
us  sell  it,  but  as  far  as  making  any  demand  for  money 
or  telling    us  we  had    to  do  so  and   so  to    get  the  . 
money,  or  get  out,  they  never  did/* 

However,  after  1916,  Lind,  as  president  of  the 
Westrumite  Company,  received  from  the  Kenwood 
Company  two  letters,  one  of  which  was  dated  March 
23d  and  the  other  October  14th.  The  March  letter 
advised  Lind: 

'*That  unless  your  company  can  make  arrange- 
ments to  complete  its  contract  on  or  before  April  1st 
next  your  contract  will  be  voluntarily  surrendered. 
If  you  are  unable  to  come  through  before  that  time, 
you  are  requested  to  remove  from  the  premises,  im- 
mediately after  the  above  date,  such  material  as  may 
properly  belong  to  you.*' 

Keeler  says  that  he  saw  Lind  after  the  date  of  the 
March  letter — 

"and  he  still  maintained  that  he  had  a  prospect  of 
selling,  and  so  it  dragged  along  week  after  week, 
waiting  for  them  to  arrive  at  some  definite  arrange- 
ment. * ' 

It  also  appears  from  the  testimony  of  Keeler  that 
when  the  Wool  Company  stored  its  machinery  in  the 
building  in  March  or  April,  it  did  so  under — 
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''arrangements  *  *  to  put  the  machinery  in  the 
building  and  leave  it  there  until  such  time  as  the 
Westrumite  Company  would  come  through  with  their 
contract,  or  let  go  and  get  ouf ;  and  ''the  negotia- 
tions and  uncertainty  and  talk  with  Lind  lasted  until 
October  that  same  "year";  and  again,  "the  negotia- 
tions for  the  sale  of  the  property  to  the  Oregon  Wool 
and  Scouring  Mills  Company  was  hanging  fire  from 
approximately  the  first  of  April,  1916,  until  the  mid- 
dle of  October,  1916,  or  perhaps  later,  waiting  for 
Mr.  Lind  *  *  to  do  something.'' 

In  the  October  letter  the  Kenwood  Company  noti- 
fied Lind,  as  president  of  the  Westrumite  Company, 
to  remove  the  machinery,  boilers,  and  fixtures  "from 
the  building  formerly  occupied  by  you,''  and  "in  case 
you  do  not  do  same  within  three  (3)  days  from  this 
date  we  will  remove  them,  and  store  such  as  can  be 
stored  in  the  rear  of  the  Safe  Works  building,  sub- 
ject to  your  order,  upon  payment  of  the  cost  of  re- 
moval." The  defendant  contends  that  the  building 
was  entered  by  thieves  and  some  of  the  property 
stolen  before  the  Wool  Company  stored  its  machinery 
in  March  or  April,  1916,  and  that  whatever  property 
was  removed  after  March,  1916,  was  removed  by  the 
Wool  Company,  and  that  therefore,  if  there  is  any 
liability  at  all,  it  attaches  to  the  Wool  Company,  and 
not  to  the  defendant. 

Lind  says  that  not  until  June  or  July,  1916,  did 
he  discover  that  any  of  the  property  had  ever  been 
interfered  with,  and  that  at  that  time,  upon  going  to 
the  building,  he  found  that  certain  articles  had  been 
removed,  and  "the  locks  we  had  on  there  were  taken 
off,  and  another  lock  put  on  the  big  door."  While 
Lind  says  that  he  had  no  knowledge  of  Keeler  having 
a  key  to  the  building,  and  Keeler  states  that  he  does 
not  recall  of  having  given  a  key  to  W.  L.  Crowe,  the 
president  of  the  Wool  Company,  nevertheless  Crowe 
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testified  that,  when  he  first  went  to  the  building  *'Mr. 
Keeler  gave  me  a  key  when  I  got  in.*'  Lilid  stated 
that  sometime  *  *  during  the  summer  *  *  of  1916,  he  saw 
Heusner  and  talked  with  him  about  selling  the  prop- 
erty to  certain  prospective  purchasers,  and  when — 

**I  was  explaining  to  him  about  throwing  the  stuff 
out,"  Heusner  '*said  it  was  entirely  out  of  his  hands; 
that  the  company  [Kenwood  Coilipany]  was  doing  it 
themselves,  through  Mr.  Keeler  or  somebody  who 
had  charge  of  if 

Crowe  claims  that  the  Wool  Company  did  not  dis- 
turb any  of  the  property  in  the  building  at  the  time 
he  stored  the  machinery  in  the  spring  of  1916;  but 
there  is  evidence  in  the  record  from  which  the  jury 
could  have  inferred  that  some  of  the  property  had 
been  removed  from  the  building,  as  related  by  Lind, 
at  some  time  prior  to  June  or  July.  Crowe  admits, 
however,  that  on  October  13th,  the  Wool  Company 
began  the  work  of  removing  all  the  property  then 
remaining  in  the  building.  Turning  to  the  October 
letter  written  by  the  Kenwood  Company,  it  will  be 
observed  that  it  is  dated  October  14th,  the  day  after 

« 

the  Wool  Company  began  to  remove  the  property; 
and  it  will  also  be  noted  that  in  this  letter  the  Ken- 
wood Company  advises  Lind  that,  if  he  does  not 
remove  the  property  within  three  days,  **we  will,** 
although  the  Wool  Company  was  at  that  very  moment , 
actually  engaged  in  removing  the  property.  Crowe 
testified  that  the  work  of  removal  was  done  by  the 
Wool  Company  ''at  the  instigation  or  with  the  con- 
sent of  the  Kenwood  Land  Company*';  and  when 
asked:  What  officer  of  the  Kenwood  Company 
''talked  with  you  or  gave  you  instructions  to  the 
effect  that  things  should  be  removed!**  he  answered; 
"Both  Mr.  Heusner  and  Mr.  Keeler.'* 
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1.  The  evidence  relied  upon  by  the  plaintiff  is  suffi- 
cient to  accomplish  more  than  to  suggest  a  suspicion 
or  possibility;  and,  although  there  was  evidence 
tending  to  support  the  theory  of  the  defendant, 
and  to  contradict  the  position  taken  by  the  plain- 
tiff, still  the  evidence  relied  upon  by  the  plaintiff  was 
sufficiently  substantial  to  enable  reasonable  men  to 
reach  the  verdict  returned  by  the  jury;  and,  there- 
fore, we  are  prohibited  from  disturbing  the  verdict, 
even  though  we  might,  if  we  were  authorized  to  re- 
view the  evidence,  reach  a  different  conclusion  as  to 
the  facts:  Schneider  y.  Tapfer,  92  Or.  520,  546  (180 
Pac.  107). 

The  defendant  insists  that  the  plaintiff  has  failed 
to  prove  the  dissolution  of  the  Westrumite  Com- 
pany. The  statutes  provide  that,  if  a  corporation 
''for  two  consecutive  years'*  fails  to  pay  the  pre- 
scribed license  fees,  the  corporation  commissioner 
shall,  on  or  before  the  first  Monday  in  January,  re- 
port that  fact  to  the  Governor,  and  "the  Governor 
shall  forthwith  issue  his  proclamation  declaring  such 
corporation  dissolved,"  and  the  proclamation  of  the 
Governor  must  then  be  filed  in  the  office  of  the  cor- 
poration commissioner:  Sections  6716,  6717,  6718, 
L.  0.  L.;- Section  8,  Chapter  341,  Laws  1913.  These 
statutes,  as  stated  by  the  defendant,  contain  three 
.  essentials:  (a)  Failure  to  pay  license  fees  for  two 
consecutive  years;  (b)  report  by  the  corporation 
commissioner  showing  the  delinquency  of  the  corpo- 
ration; and  (c)  proclamation  by  the  Governor  de- 
claring the  dissolution  of  the  corporation.  These 
three  essentials  are  sufficiently  pleaded  in  the  com- 
plaint to  meet  the  requirements  of  the  rule  announced 
in  Dowd  v.  American  Surety  Co.,  69  Or.  418  (139  Pac. 
112) ;  but  the  defendant  contends  that  there  is  no 
competent  evidence  to  show  that  the  corporation  com- 
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missioner  reported  the  delinquency  of  the  corporation 
to  the  Governor,  The  record  contains  direct  evidence 
that  the  license  fees  were*  not  paid,  for  Lind  testified 
that  the  fees  for  the  years  1914  and  1915  were  not 
paid.  The  fact  that  the  Governor  issued  a  procla- 
mation of  dissolution  on  January  11,  1916,  is  shown 
by  a  certified  copy  of  a  proclamation  signed  by  the 
Governor  and  filed  with  the  corporation  commissioner 
on  January  11,  1916.  The  proclamation  issued  by 
the  Governor  opens  by  reciting  that  the  corporation 
commissioner  **did,  on  the  3d  day  of  January,  1916, 
report  to  me,  as  the  Governor  of  the  state  of  Ore- 
gon, a  list  of  all  of  the  corporations  organized  under 
the  laws  of  the  State  of  Oregon,  for  gain,  which,  for 
two  consecutive  years  or  more  next  preceding  the 
said  3d  day  of  January,  1916,  *'  have  failed  to  pay 
the  license  fees  required  by  law;  and  it  is  also  re- 
cited in  the  proclamation  that  the  report  of  the  cor- 
poration commissioner  contains  the  name  of  the 
Westrumite  Company. 

2.  The  plaintiff  contends  that  .evidence  of  the  mak- 
ing of  the  report  by  the  corporation  conunissioner  is 
found  in  the  presumption  that  oflScial  duty  was  per- 
formed, not  only  by  the  corporation  commissioner 
but  also  by  the  Governor.  In  other  words,  this  con- 
tention involves  the  argument  that,  since  it  is  directly 
shown  that  the  fees  were  not  paid,  it  must  be  pre- 
sumed that  the  corporation  commissioner  performed 
his  official  duty  by  making  the  report,  and  that  since 
the  Governor  did  in  truth  issue  a  proclamation,  it 
is  to  be  presumed  that  he  did  so  only  after  receiving 
the  report  from  the  corporation  commissioner,  for 
the  reason  that  without  such  a  report  he  had  no  au- 
thority to  issue  a  proclamation.  It  is  not  necessary, 
however,  to  decide  whether  the  doctrine  of  presump- 
tion of  performance  of  official  duty  is  applicable  (see 

97  Or.- 
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Davis  V.  Chamberlain,  51  Or.  304,  310  (98  Pac.  154) ; 
Stephetison  v.  Von  Blokland,  60  Or.  247,  253  (118 
Pac.  1026) ;  Reiff  v.  Portland,  71  Or.  421,  431  (141 
Pac.  167,  142  Pac.  827,  L.  R.  A.  1915D,  772),  for  the 
reason  that  the  recitals  in  the  proclamation  are 
prima  fade  evidence  of  the  filing  of  a  report  by  the 
corporation  commissioner. 

The  proclamation  issued  by  the  Governor  is  a  pub- 
lic document.  The  statute  expressly  commands  the 
Governor  to  issue  a  proclamation  when  the  corpora- 
tion commissioner  makes  the  report  required  of  the 
commissioner.  The  report  of  the  conmiissioner  is 
the  basis  of  the  Governor's  proclamation.  The  re- 
citals appearing  in  the  proclamation  are  official  state- 
ments of  facts,  and  unless  the  facts  so  stated  actually 
existed  the  proclamation  would  be  ineffective.  The 
facts  recited  in  the  proclamation  are  the  facts  which 
create  the  duty  of  issuing  the  proclamation,  and 
consequently  the  recitals  concerning  the  corporation 
commissioner's  i^eport  are  official  statements,  which 
constitute  prima  facie  evidence  that  the  corporation 
commissioner  filed  a  report  showing  the  delinquency 
of  the  Westrumite  Company:  Section  768,  L.  0.  L.; 
3  Wigmore  on  Evidence,  §  1630  et  seq. ;  4  Enc. 
of  Evidence,  841;  10  R.  C.  L.  1126;  22  C.  J.  801. 

3.  The  next  point  urged  by  the  defendant  is  that 
the  complaint  does  not  sufficiently  show  that  the 
plaintiff  had  a  right  of  action,  for  the  reason  that 
the  pleading  does  not  aver  payment  of  all  the  cor- 
porate debts;  and  it  was  also  forcibly  and  ably  ar- 
gued at  the  hearing  by  counsel  for  the  defendant 
that,  since  it  affirmatively  appears  from  the  evidence 
offered  by  plaintiff  himself  that  the  purchase  price, 
interest,  and  taxes  provided  for  in  the  land  sale  con- 
tract are  still  unpaid,  the  plaintiff  has  failed  to  prove 
a  right  of  action.    Regardless  of  whatever  the  rule 
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may  have  formerly  been,  it  is  now  a  well-established 
doctrine  that  the  property  0;f  a  corporation,  includ- 
ing rights  of  contracts  and  choses  in  action,  upon 
dissolution  of  the  corporation,  become  vested  in  the 
stockholders,  subject  to  the  rights  of  creditors;  and 
ordinarily,  and  in  the  absence  of  debts,  the  stockhold- 
ers, upon  dissolution  of  the  corporation,  become  the 
owners  of  its  assets:  5  Thompson  on  Corporations 
(2  ed.),  §§6585,  6587,  and  6589;  Service  Lvm.  €o. 
V.  Sumpter  Valley  By.  Co,,  81  Or.  32,  50  (149  Pac. 
531,  152  Pac.  262,  158  Pac.  175) ;,  Baldwin  v.  Johnson, 
95  Tex.  85  (65  S.  W.  171) ;  Gasque  v.  Ball,  65  Fla. 
383  (62  South.  215) ;  Stearns  Coal  &  Lumber  Co.  v. 
Van  Winkle  et  al.,  221  Fed.  590  (137  C.  C.  A.  314). 

In  addition  to  contending  that  the  complaint  is 
sufficient  to  meet  the  objection  of  the  defendant,  and 
that  the  evidence  shows  that  there  were  no  debts, 
the  plaintiff  argues  that  the  complaint  avers  and  that 
the  evidence  shows  actual  possession  by  the  stock- 
holders at  the  time  of  the  alleged  wrongful  removal 
of  the  property,  and  that  therefore  such  actual  pos- 
session is  of  itself  and  alone  enough  to  permit  the 
maintenatice  of  this  action,  even  though  it  be  assumed 
that  the  legal  as  distinguished  from  the  equitable 
title  is  not  yet  vested  in  any  of  the  stockholders  on 
account  of  some  outstanding  debt  due  from  the  West- 
rumite  Company,  and  to  sustain  this  contention  the 
plaintiff  cites  the  following  authorities:  Stowell  v. 
Otis,  71  N.  Y.  36;  Wheeler  v.  Lawson,  103  N.  Y.  40 
(8  N.  E.  360) ;  Cuttner  et  al.  v.  Pacific  Steam  Whaling 
Co,  (D.  C),  96  Fed.  617.  However,  we  shall  pass 
this  phase  of  the  controversy;  and,  after  noticing  the 
language  of  the  complaint,  we  shall  endeavor  to  as- 
certain whether  it  can  be  said  from  a  consideration 
of  the  evidence  that  there  is  any  debt  owing  from  the 
Westrumite  Company.    For  the  purposes  of  the  in- 
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stant  case  we  shall  assume,  without  deciding,  that 
in  no  event  can  stockholders  of  a  dissolved  corpora* 
tion  prosecute  an  action  like  this  one,  unless  at  the 
time  the  action  is  brought  all  the  corporate  debts 
have  first  been  paid.  The  complaint  tells  about  the 
failure  of  the  corporation  to  pay  the  required  license 
fees,  the  report  of  the  delinquency,  and  the  Gover- 
nor's proclamation  dissolving  the  Westrumite  Com- 
pany; and  then  appears  the  following  allegation: 

**That  prior  to  and  at  the  time  of  said  dissolution 
of  said  Pacific  Coast  Westrumite  Company  the  solfe 
stockholders  of  said  corporation  were  William  Lind, 
Fred  J.  Blakeley,  and  the  plaintiff  herein,  Harry 
Howard,  and  that  by  reason  of  said  dissolution  all 
the  property  and  property  rights  of  said  corporation 
devolvea  upon  and  became  the  property  of  the  said 
William  Lmd,  Fred  J.  Blakeley,  and  the  plaintiff.'' 

4.  We  think  this  averment  is  suflScient  after  ver- 
dict and  in  the  absence  of  a  demurrer.  It  is  true 
that  there  was  a  motion  for  a  nonsuit  and  a  motion 
for  a  directed  verdict;  but  the  language  used  in  both 
motions  was  general,  and  attention  was  not  directed 
to  the  specific  question  now  under  consideration. 

The  uncontradicted  testimony  is  that  all  the  debts 
of  the  Westrumite  Company  havQ  been  paid  except 
the  debt,  if  there  is  a  debt,  created  by  the  land  sale 
contract.  If  the  writings  concerning  the  land  have 
not  already  created  a  debt,  and  if  on  account  of 
what  has  occurred  they  cannot  in  the  future  create 
a  debt,  then  it  is  accurate  to  say  that  there  are  no 
corporate  debts,  and  that  therefore  the  legal  title  to 
the  corporate  assets  passed  to  the  stockholders  upon 
the  dissolution  of  the  corporation.  The  grievance  of 
the  plaintiff,  as  related  in  the  complaint,  is  rested  upon 
two  grounds:  The  one,  that  the  removal  whether 
rightful  or  wrongful,  was  negligently  done;  the  other, 
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that  the  removal  was  wrongful.  Noticing  only  that 
aspect  of  the  complaint  which  deals  with  the  charge 
of  wrongful  removal,  we  find  the  plaintiff  saying 
that  the  defendant,  without  the  consent  of  the  stock- 
holders of  the  Westrumite  Company  then  in  posses- 
sion of  the  property,  wrongfully  entered  upon  the 
premises  and  wrongfully  removed  the  personal  prop- 
erty; and  we  find  the  defendant  saying  in  its  answer 
that  it  rightfully  took  possession  of  the  premises 
by  selling  to  the  Wool  Company,  and  that  what  it 
did  was  rightful  because  done  after  giving  60  days' 
notice.  In  effect  the  defendant  has  admitted  in  its 
pleading  that  it  had  no  right  to  take  possession  of 
the  property  unless  it  first  gave  60  days*  notice.  It 
is  true  that  the  land  sale  contract  obligates  the  seller 
to  convey  and  the  purchaser  to  pay;  but  it  is  also 
true  that  failure  to  pay  does  not  alone  and  by  its 
own  force  create  a  debt  owing  from  the  purchaser. 
By  the  express  terms  of  the  contract,  the  seller  is 
given  two  alternatives  from  which  to  choose;  and 
while  the  Kenwood  Company  would  have  chosen 
either  one  of  the  two,  it  could  not  and  cannot  choose 
both.  The  Kenwood  Company  could  have  treated 
the  land  as  sold  and  then  sued  for  the  purchase  price ; 
but  it  did  not  so  choose.  On  the  contrary  the  defend- 
ant elected  to  retake  possession  of  the  land,  and  by 
so  doing  precluded  itself  from  treating  the  land  as 
sold  and  from  recovering  the  purchase  price  as  a 
debt. 

5.  In  its  answer  the  Kenwood  Company  alleges 
that  it  contracted  to  sell  to  the  Wool  Company,  and 
that  the  Wool  Company  entered  into  possession  of 
the  premises.  There  is  no  debt  owing  to  the  Ken- 
wood Company  on  account  of  the  land  sale  contract; 
the  choice  of  alternatives  made  by  the  Kenwood  Com- 
pany prevents  the  creation  of  a  debt  at  any  time  in 
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the  future;  and  consequently  the  legal  title  to  the 
assets  of  the  Westrumite  Company  passed  to  the 
stockholders  upon  the  dissolution  of  the  corporation. 

We  do  not  attempt  to  decide  whether  a  strict  fore- 
closure of  the  contract  is  necessary  in  order  to  ex- 
tinguish any  equity  the  stockholders  of  the  Westru- 
mite Company  may  have  in  the  land.  It  is  suflScient 
to  say  that,  if  ?uch  a  suit  is  necessary,  it  cannot  ter- 
minate in  a  personal  judgment  or  decree  for  money 
enforceable  by  execution  or  otherwise. 

The  conclusion*  that  the  Kenwood  Company  elected 
to  retake  possession  of  the  land  is  not  inconsistent 
with  a  finding  by  the  jury  that  the  property  of  the 
Westrumite  Company  was  wrongfully  removed.  If 
the  notice  of  March  23d  was  waived,  then  any  prop- 
erty removed  before  June  or  July,  the  time  when 
Lind  says  that  he  first  discovered  that  part  of  the 
property  had  been  removed,  was  wrongfully  removed. 
Indeed,  the  very  fact  that  an  additional  notice  was 
sent  on  October  14th  is  some  evidence  that  the  de- 
fendant itself  regarded  the  March  notice  as  having 
been  waived.  The  undisputed  testimony  is  that  the 
Wool  Company  began  to  remove  the  remaining  con- 
tents of  the  building  on  October  13th,  and  that  the 
work  continued  until  the  building  was  cleaned  out 
In  other  words,  assuming  that  the  March  notice  had 
been  waived,  and  that  it  was  therefore  ineflBcient, 
the  Wool  Company  began  to  remove  the  property  61 
days  before  the  Kenwood  Company  was  entitled  to 
take  possession  of  the  premises. 

6.  Treating  the  notice  of  October  14th  as  a  notice 
given  under  the  contract,  the  right  of  possession 
was  in  the  process  of  development  from  the  date  of 
the  notice,  but  it  did  not  mature  until  the  expiration 
of  60  days.  The  Kenwood  Company  did  not  wait 
for  the  maturity  of  the  right  of  possession,  but  some 
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and  probably  the  most  part  of  the  property  was  re- 
moved before  the  maturity  of  the  right. 

It  follows  from  what  has  been  said  that  the  judg- 
ment must  be  affirmed.  Affibmed. 

McBbide,  C.  J.,  and  Benson  and  Burnett,  JJ.,  con- 
cur. 


Argued  June  8,  affirmed  July  13,  1920. 

Ex  Pabte  DOUEOS. 
DOUEOS  V.  HUBLBUBT,  Sheriff. 

(191  Pac.  319.) 

Habeas  Cfonms — PetiHoBer  baa  Burden  of  ProTing  Want  of  'Jnzls- 
diction  of  Committing  Magistrate. 

1.  In  proceedingB  for  habetu  corpus  against  a  sheriff  who  held 
petitioner  in  custody  under  a  commitment  by  a  justice  of  the 
peace,  it  will  be  presumed  that  the  appointment  of  the  justice  was 
regular,  and  that  he  was  acting  in  the  lawful  exercise  of  his  juris- 
diction,  and  it  devolved  upon  the  petitioner  to  allege  and  prove 
that  the  justice  was  not  in  fact  such,  and  had  no  authority  to 
make  the  commitment,  in  view  of  Sections  799,  3164,  3436,  L.  O.  L. 

Habeas  Corpus — Committing  Justice  Held  De  Facto  Officer  Under 


2.  In  a  habeas  corpus  proceeding,  where  the  jurisdiction  of  the 
justice  of  the  peace  committing  petitioner  was  attacked,  facts  held 
to  show  that  he  was  a  justice  of  the  peace  at  least  de  facto. 

From  Multnomah :  Bobebt  G.  Morbow,  Judge. 

Department  2. 

The  plaintiff  filed  a  petition  for  a  writ  of  habeas 
corpus,  claiming  that  he  is  unlawfully  detained,  im- 
prisoned, and  restrained  of  his  liberty  by  the  defend- 
ant as  sheriff  of  Multnomah  County ;  that  John  Philip 
pretends  and  assumes  to  be  a  justice  of  the  peace 
in  and  for  District  No.  6  of  Columbia  County;  that 
he  is  not,  and  never  was,  a  resident  of  that  district, 
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but  is  a  resident  of  District  No.  2,  registered  and  vot- 
ing therein;  that  Philip  is  not,  and  cannot  be  or  act 
as,  a  justice  of  the  peace  for  District  No.  6;  and  that 
all  acts  or  things  done  by  him  in  that  capacity  are 
without  jurisdiction  or  authority  of  law.  On  Novem- 
ber 8,  1918,  on  a  warrant  issued  by  Philip  as  justice 
of  the  peace,  the  petitioner  was  arrested  by  the 
sheriff  of.  Columbia  County  and  imprisoned  in  the 
county  jail.  He  states  that  the  justice  of  the  peace 
advised  him  that  he  would  accept  a  $500  cash  bail 
or  a  bond  for  $1,000.00;  that  the  plaintiff  is  a  Greek, 
does  not  understand  the  English  language  or  know 
the  meaning  of  or  the  procedure  of  courts  of  justice; 
that  he  believed  that  there  was  an  examination  con- 
cerning his  bail;  that  he  did  not  have  any  attorney; 
and'  that  on  the  night  of  November  9th  he  was  taken 
before  the  justice  of  the  peace,  and  without  any  trial 
or  examination,  was  returned  to  the  county  jail  at 
St.  Helens,  where  he  was  imprisoned  until  November 
15th,  when  he  was  removed  to  the  county  jail  of 
Multnomah  County,  where  he  is  now  restrained  by 
the  defendant. 

The  defendant  made  a  return  to  the  writ  which 
was  issued,  from  which  it  appears  that  the  defendant 
was  charged  with  the  crime  of  selling  intoxicating 
liquor  and  pleaded  guilty;  that  he  was  sentenced  to 
jail  for  60  days  and  fined  $500;  that  in  default  of 
payment  of  the  fine  he  was  ordered  to  be  confined  one 
day  in  jail  for  each  $2  thereof;  and  that  this  judg- 
ment was  rendered  and  signed  by  John  Philip,  justice 
of  the  peace  for  the  sixth  district  of  Columbia 
County. 

On  November  26,  1918,  a  trial  was  had  in  the  Cir- 
cuit Court  on  the  petition  and  return,  in  which  it  was 
stipulated  by  the  attorneys  that  the  writ  which  was 
issued  might  stand  as  the  plaintiff's  reply  to  the 
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return,  and  that  the  matters  and  things  stated  in  the 
petition  and  reply  should  be  deemed  denied  by  the 
defendant.  This  was  for  the  purpose  of  expediting 
the  hearing  and  to  obviate  the  necessity  of  the  plain- 
tiff's  filing  a  written  reply.  Testimony  was  taken, 
and  at  the  conclusion  of  the  trial  the  court  rendered 
judgment  dismissing  the  writ,  and  remanding  the 
petitioner  to  the  custody  of  the  sheriff  of  Multnomah 
County.  On  the  following  day  the  plaintiff  filed  a 
formal  reply,  in  which  he  sought  to  raise  and  plead 
other  and  different  defenses  from  those  upon  which 
the  case  was  tried.    Plaintiff  appeals.      Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Ditchburn. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Glen  R.  Metsker. 

JOHNS,  J. — The  only  question  upon  which  the 
court  below  tried  the  case  was  whether  or  not  John 
Philip  was  a  justice  of  the  peace  and  clothed  with 
the  powers  and  duties  of  that  office. 

Section  799,  L.  0.  L.,  provides  for  certain  disputable 
presumptions,  which  may  be  controverted  by  other 
evidence,  and  (subd.  14)  '^That  a  person  acting  in  a 
public  office  was  regularly  appointed  to  if  (Subd. 
15)  *'That  official  duty  has  been  regularly  per- 
formed." (Subd.  16)  ''That  a  court,  or  judge  acting 
as  such,  either  in  this  state  or  any  other  state  or 
county,  was  acting  in  the  lawful  ejercise  of  his  juris- 
diction. '  * 

Section  3164,  L.  0.  L.,  provides: 

'*It  shall  be  the  duty  of  the  County  Court  in  the 
several  counties  of  the  state,  at  any  regular  term, 
whenever  the  court  shall  deem  it  necessary,  to  set 
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off  and  establish  or  modify  the  boundaries  of  justice 
of  the  peace  and  constable  districts  within  the 
county. ' ' 

This  section  further  provides  that  it  shall  not 
apply  to  cities  having  100,000,  or  more,  population* 

Section  3436,  L.  0.  L.,  enacts  that: 

*'When  at  any  time  there  shall  be  in  either  of  the 
offices  of  county  clerk,  sheriff,  coroner,  or  any  county 
or  precinct  office,  no  officer  duly  authorized  to  execute 
the  duties  thereof,  some  suitable  person  may  be  ap- 
pointed by  the  County  Court  to  perform  the  duties 
of  either  of  said  offices/* 

It  appears  from  the  record  that  on  January  8,  1916, 
the  County  Court  of  Columbia  County  duly  made 
and  entered  an  order  establishing  justice  of  the  peace 
District  No.  6,  which  includes  voting  precincts  1  and 
3  as  then  existing,  together  with  lots  1,  2,  3  and  4,  in 
Block  59  in  the  City  of  St.  Helens,  and  at  the  same 
time  and  by  the  same  order  appointed  John  Philip 
justice  of  the  peace  of  the  newly  organized  district. 
Mr.  Philip  promptly  filed  his  certificate  of  appoint- 
ment and  oath  of  office  with  the  county  clerk.  At 
that  time  he  was  residing  on  the  said  lots  in  Block 
59,  which  were  included  within  District  No.  6,  as  the 
boundaries  thereof  were  defined  by  the  order  of  the 
County  Court  on  January  8,  1916,  and  Philip  had 
been  a  resident  on  such  lots  more  than  six  months 
prior  to  his  appointment. 

It  further  appears  that  after  filing  his  oath  of  office 
Philip  has  continuously  performed  the  duties  of  the 
office,  and  has  been  in  the  exclusive  possession  of  its 
docket,  files  and  records,  and  that  his  right  to  the 
office  was  never  previously  questioned. 

1.  Under  Section  3164,  L.  0.  L.,  when  deemed 
necessary,  it  was  the  duty  of  the  County  Court  to 
set  off,  establish,  or  modify  the  boundaries  of  justice 
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of  the  peace  and  constable  districts  within  the  county. 
It  was  under  that  provision  that  the  boundaries  of 
District  No.  6  were  enlarged  and  defined,  of  which 
Philip  was  appointed  justice  of  the  peace.  The  law 
presumes  that  his  appointment  is  regular,  and  that 
he  was  acting  in  the  lawful  exercise  of  his  jurisdic- 
tion, and,  the  defendant  having  shown  that  he  held 
the  plaintiff  under  a  commitment  from  Philip,  as 
justice  of  the  peace  of  Columbia  County,  it  devolved 
upon  the  plaintiff  to  allege  and  prove  that  Philip  was 
not  a  justice  of  the  peace,  and  had  no  authority  to 
make  the  commitment,  and  that  the  order  was  void. 

Upon  these  questions  there  is  a  failure  of  proof. 
There  is  no  evidence  whatever  to  overcome  the  stat- 
utory legal  presumptions.  The  testimony  is  undis- 
puted that  the  plaintiff  knew  and  understood  the 
English  language ;  that  there  W9.s  a  compliance  with 
all  of  the  legal  formalities;  that  the  charge  was  read 
to  him,  and  that  he  was  advised  of  his  legal  rights; 
that  he  stated  that  he  was  guilty  and  did  not  want 
an  attorney,  and  that  he  pleaded  guilty.  Based  upon 
that  plea  sentence  was  pronounced,  and  he  was  com- 
mitted. 

2.  Assuming  that  Philip  was  not  a  justice  of  the 
peace  de  jure,  the  record  is  conclusive  that  he  was 
de  facto.  The  distinction  is  clearly  defined  in  Hamlin 
V.  Kassafer,  15  Or.  456  (15  Pac.  778,  3  Am.  St.  Rep. 
176),  where  it  is  said: 

*'An  office  is  the  right  to  exercise  a  public  function 
or  employment,  and  to  take  the  fees  and  emoluments 
belonging  to  it.  From  its  inherent  nature,  no  less 
than  from  reasons  of  public  policy,  there  cannot  be 
two  persons  in  the  possession  of  an  office  at  the  same 
time. 

**To  constitute  a  person  an  officer  de  facto  he  must 

'be  in  the  actual  possession  of  the  office,  and  in  the 

exercise  of  its  functions,  and  in  the  discharge  of  its 
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duties,  and  when  this  is  the  fact,  necessarily,  there 
can  be  no  other  incumbent  of  the  office.  An  officer 
de  facto  is  one  who  has  the  lawful  right  to  the  office, 
but  who  has  either  been  ousted  from  or  never  actually 
taken  possession  of  the  office. 

'*The  mere  claim  to  be  a  public  officer  is  not 
enough  to  constitute  one  an  officer  de  facto.  There 
must  be  some  color  to  the  claim  of  right  to  the  office, 
or  without  such  color  a  performance  of  official  duties, 
with  the  acquiescence  of  the  public  for  such  a  length 
of  time  as  to  raise  a  presumption  of  colorable  right. '* 

Ruling  Case  Law,  Volume  12,  page  1203,  says: 

''It  is  generally  held,  however,  that  this  rule  has 
no  application  to  the  case  of  de  facto  judges,  and 
that  a  person  convicted  by  a  judge  de  facto,  acting 
under  color  of  office,  although  not  de  jure,  and  de- 
tained in  custody  in  pursuance  of  his  sentence,  can- 
not be  properly  discharged  upon  habeas  corpus.^' 

The  questions  sought  to  be  raised  in  plaintiff's 
reply  could  not  be  litigated  in  a  habeas  corpus  pro- 
ceeding. It  appears  from  the  record  that  the  plain- 
tiff was  arrested,  pleaded  guilty  and  was  sentenced 
in  Columbia  County,  and  that  he  is  now  confined  in 
the  county  jail  of  Multnomah  County. 

Section  1595,  L.  0.  L.,  provides : 

''Whenever  it  shall  appear  to  the  court,  at  the  time 
of  giving  judgment  of  imprisonment  in  the  county 
jail,  that  there  is  no  sufficient  jail  in  the  proper 
county  suitable  for  the  safe  confinement  of  tne  de- 
fendant, the  court  may  order  the  judgment  to  be  exe- 
cuted in  the  jail  of  any  county  in  the  state,  and  the 
expense  thereof  shall  be  refunded  to  such  county  by 
the  county  in  which  the  defendant  should  have  been 
imprisoned. ' ' 

And  Section  1596,  L.  0.  L.,  provides: 

"Except  as  provided  in  the  last  section,  a  judgment 
of  imprisonment  in  the  county  jail  must  be  executed 
by  confinement  in  the  jail  of  the  county  where  the 
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< 

judgment  is  given,  unless  wh^re  the  place  of  trial  has 
been  changed,  in  which  case  the  confinement  must 
take  place  in  the  jail  of  the  county  where,  the  action 
was  commenced." 

There  is  nothing  in  the  return  of  defendant  which 
shows  why  plaintiff  is  now  in  the  custody  of  the 
sheriff  of  Multnomah  County,  It  is  very  apparent 
that  this  was  an  oversight,  but  it  makes  no  difference 
to  the  petitioner  whether  he  be  confined  in  the  Mult- 
nomah County  Jail  or  the  jail  of  Columbia  County. 

Ten  days  will  be  allowed  within  which  Philip,  as 
justice  of  the  peace,  may  issue  the  certificate  to  the 
defendant,  provided  for  in  Section  1595  above  quoted, 
and  for  failure  to  issue  such  certificate  the  plaintiff 
will  be  remanded  to  the  custody  of  the  sheriff  of 
Columbia  Coimty. 

Judgment  affirmed.  [A^ffibmbd. 

Bean,  Bennbtt  and  Benson,  J  J.,  concur. 


ICay  25,  TeveTsed  and  Temanded  July  13,  1920. 

.WAED  V.  MoKINLEY. 

(191  I^.  322.) 

Gentract8>-T68t    of   Mntnality    of    Ckmtract    to    Fiiznldi    I^om'ber 
Stated. 

1.  A  contract  to  fnrniBli  lumber,  if  the  purchaser  ib  bound 
thereby  to  order  and  receive  the  minimum  amount  of  lumber  pro- 
vided for  so  that  the  sellers  would  have  a  remedy  for  damages  for 
failure  to  order  such  amount,  is  not  wanting  in  mutuality;  but,  if 
the  purchaser  it  not  so  bound,  it  is  a  mere  option,  failure  to  ex- 
ercise which  creates  no  liability. 

OoDtracta— Courts  Should  Inclino  to  Construe  Contract  in  Favor  of 
MntnaJity. 

2.  Courts  should  incline,  where  such  a  construction  is  reason- 
able,  to  eonstrae  a  eontract  in  favor  of  mntnialitj. 
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Contracts — Contract   for  Delivery  of  Lumber  Under   SpedilcfttloDS 
Which  Purcliaeer  Should  *TiiinlBh"  Held  Mutual. 

3.  A  contract,  whereby  plaintiflfs  were  to  cut  a  minimuni  amount 
of  lumber  each  year  for  defendants,  defendants  to  furnish  specifi- 
cations whereby  it  was  to  be  delivered  and  to  pay  for  all  lumber 
shipped  on  orders  furnished  by  the  purchaser,  held  not  void  fo»-^ 
want  of  mutuality  in  failing  to  require  defendants  to  order  lum- 
ber; the  agreement  to  hold  the  entire  output  subject  to  plaintiff's 
order  and  not  to  sell  it  to  other  parties  being  &  sufficient  consid- 
eration, and  the  word  ^'furnish"   meaning  to  be  furnishedw 

From  Deschutes:  T.  E,  J.  Duffy,  Judge. 

Department  1. 

This  is  an  action  for  damages  for  breach  of  a  con- 
tract for  sale  and  delivery  of  lumber.  The  facts,  as 
alleged  in  the  complaint,  are  as  follows : 

'^11.  That  on  or  about  July  2,  1917,  said  defend- 
ants  as  such  copartners  made  and  entered  into  a 
certain  contract  with  plaintiff,  whereby  for  a  valu- 
able consideration  said  defendants  agreed  to  sell  and 
deliver  to  plaintiff,  f.o.b.  cars  at  Bend,  Oregon,  and 
plaintiff  agreed  to  buy  all  of  the  one-inch  and  thicker 
grades  of  No.  3  common  and  better  pine  lumber  that 
said  defendants  should  saw  and  manufacture  at  their 
mill  situated  on  the  northwest  quarter  of  the  north- 
east quarter  (NW.%  NE%)  of  Section  26,  Township 
18  south.  Range  12  east,  W.  M.,  Deschutes  County, 
Oregon,  during  the  period  from  the  21st  day  of  May, 
1917,  to  the  1st  day  of  January,  1920. 

*'III.  That  by  the  terms  of  said  contract  defend- 
ants agreed  to  saw,  manufacture  and  deliver  unto 
plaintiff  during  the  period  covered  by  said  contract, 
a  total  minimum  of  ten  million  (10,000,000)  feet  oi 
lumber,  board  nieasure;  and  that  defendants  by  said 
contract  further  agreed  that  they  would  saw,  manu- 
facture and  deliver  to  plaintiff  at  least  four  million 
(4,000,000)  feet,  board  measure,  of  lumber  for  each 
sawing  season  covered  by  said  contract;  all  of  which 
plaintiff  agreed  to  pay  for  according  to  the  terms  and 
conditions  of  said  contract. 

''IV.  That  of  the  four  million  (4,000,000)' feet, 
board  measure,  of  lumber  which  defendants  by  their 
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said  contract  agreed  to  saw,  manufacture  and  deliver 
to  plaintiff  for  the  sawing  season  of  the  year  1917, 
defendants  have  delivered  to  plaintiff  six  hundred 
twenty-eight  thousand  two .  hundred  and  thirty-one 
(628,231)  feet,  hoard  measure,  pf  lumber,  and  no 
more,  leaving  a  balance  of  three  million  three  hun- 
dred seventy-one  thousand  seven  hundred  sixty-nine 
(3,371,769)  feet,  board  measure,  of  lumber  which 
defendants  have  failed,  neglected  and  refused  to  de- 
liver to  plaintiff  under  said  contract  for  said  sawing 
season  of  the  year  1917;  and  that  defendants  have 
delivered  elsewhere  all  of  the  remainder  of  the  out- 
put of  their  said  >sawmill  for  the  said  sawing  season 
of  the  year  1917,  after  the  date  of  the  conimencement 
of  said  contract,  in  breach  of  the  conditions  of  their 
said  contract  with  plaintiff. 

**V.  That  the  sawing  season  of  the  year  1918  has 
more  than  half  elapsed  and  that  of  the  four  million 
(4,000,000)  feet,  board  measure,  of  lumber  agreed 
to  be  sawed,  manufactured  and  delivered  to  plaintiff 
by  defendants  under  said  contract  for  said  sawing 
season  of  the  year  1918,  two  million  (2,000,000)  feet, 
board  measure,  or  more,  should  have  been  delivered 
to  plaintiff  prior  to  this  date;  that  defendants  have 
failed,  neglected  and  refused  to  deliver  unto  plain- 
tiff any  lumber  at  all  from  the  lumber  sawed  and 
manufactured  at  their  said  sawmill  during  said 
sawing  season  of  the  year  1918,  but  have  delivered 
and  are  continuing  to  deliver  elsewhere  all  of  the 
output  of  said  sawmill  for  said  sawing  season  of  the 
year  1918,  in  further  breach  of  their  said  contract 
with  plaintiff. 

*'VI.  That  plaintiff  has  fully  performed  all  of 
the  conditions  of  said  contract  on  his  part  required 
to  be  performed,  in  so  far  as  the  acts  of  the  defend- 
ants have  permitted  such  performance;  and  that 
plaintiff  has  been  at  all  times  since  said  contract  was 
entered  into  and  is  now  ready  and  willing  to  perform 
all  of  the  conditions  thereof  on  his  part  to  be  per- 
formed. 

'*VIIL  That  by  reason  of  the  failure,  neglect  and 
refusal  of  defendants  to  deliver  unto  plaintiff  all  of 
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the  four  million  (4,000,000)  feet,  board  measure,  of 
lumber  contracted  to  be  delivered  under  said  contract 
for  the  season  of  the  year  1917,  as  hereinbefore  set 
forth ;  and  by  reason  of  .the  failure,  neglect  and  re- 
fusal of  defendants  to  deliver  any  of  the  two.  million 
(2,000,000)  feet,  board  measure,  of  lumber  which  by 
the  terms  of  their  said  contract  they  were  required 
to  deliver  to  plaintiff  prior  to  tiiis  date  from  the 
output  of  their  said  sawmill  for  the  sawing  season 
of  the  year  1918,  plaintiff  has  been  damaged  in  the 
sum  of  $48,345.92/' 

There  was  a  second  cause  of  action  pleaded,  but 
the  same  is  not  material  here. 

Defendants  answered  denying  every  allegation  in 
paragraph  II  of  the  complaint,  except  that  they  ad- 
mitted the  execution  of  a  certain  contract  with  plain- 
tiff on  July  2,  1917,  which  contract  was  made  an  ex- 
hibit to  the  answer,  and  is  as  follows: 

*'This  agreement  made  and  entered  into  this  2d 
day  of  July,  A.  D.  1917,  by  and  between  A.  M.  Mc- 
Kinley,  S.  L.  Hampson  and  P.  F.  Hampson,  co-part- 
ners doing  business  under  the  firm  name  and  style 
of  McKinley-Hampson  Lumber  Company  of  Bend, 
Oregon,  parties  of  the  first  part,  and  G.  F.  Ward  of 
Spokane,  Washington,  as  party  of  the  second  part, 
Witnesseth : 

**That  for  and  in  consideration  of  the  sum  of  one 
($1.00)  dollar,  lawful  money  of  the  United  States 
of  America,  paid  by  party  of  the  second  part  to  par- 
ties of  the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  parties  of  the  first  part  hereby 
agree  to  sell  and  do  hereby  sell  and  agree  to  deliver 
unto  party  of  the  second  part,  all  the  one  (1")  inch 
and  thicker  of  the  grades  of  No.  3  common  and  better 
pine  lumber  that  parties  of  the  first  part  saw  and 
manufacture  at  their  mill  situated  on  the  northwest 
quarter  of  the  northeast  quarter  of  Section  26,  Town- 
ship 18,  south,  Eange  12  east,  W.  M.,  Deschutes 
County,  State  of  Oregon,  during  the  period  from  the 
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2l8t  day  of  May,  1917,  to  the  Ist  day  of  January, 
1920. 

*'Said  parties  of  the  first  part  agree  that  the  mini- 
mum amount  of  lumber  that  they  will  saw,  manufac- 
ture and  deliver  unto  party  of  the  second  part,  under 
the  terms  of  this  contract,  will  be  at  least  four  mill- 
ion (4,000,000)  feet,  board  measure,  for  each  sawing 
season,  making  a  total  minimum  of  ten  million 
(10,000,000)  feet,  which  said  party  of  the  second  part 
agrees  to  pay  for  according  to  the  terms  and  condi- 
tions heremafter  set  forth,  Provided,  however,  that 
said  first  parties  shall  not  be  compelled  to  furnish 
said  amount  of  lumber  in  any  one  season  or  alto- 
gether if  prevented  by  some  contingency  or  happening 
beyond  their  control. 

**Said  parties  of  the  first  part  agree  to  log,  saw, 
pile,  surface,  cut,  mill,  plane,  or  otherwise  work  and 
deliver  said  lumber  f.o.b.  cars  at  Bend,  Oregon,  at 
such  times,  in  such  quantities  and  in  such  manner 
as  party  of  the  second  part  may  from  time  to  time 
direct.  Said  parties  of  the  first  part  further  covenant 
and  agree  to  deliver  unto  party  of  the  second  part 
all  of.  said  lumber  free  and  clear  of  taxes,  claims, 
liens  \}T  encumbrances  of  every  nature,  description 
and  kind. 

'*Said  parties  of  the  first  part  further  ^arantee 
and  agree  that  all  shop  lumber  of  5/4  and  thicker  sur- 
faced two  sides  to  standard  thickness  or  shipped 
rough,  shall  not  weigh  in  excess  of  twenty-four  nun- 
dred  (2400)  pounds  per  thousand  feet,  and  that  all 
one  (1")  inch  pine  lumber,  surfaced  two  sides  or 
otherwise  worked,  shall  not  weigh  in  excess  of  two 
thousand  one  hundred  (2,100)  pounds  per  thousand 
feet,-  and  that  any  freight  caused  by  excess  over  said 
stipulated  weights  shall  be  paid  by  parties  of  the  first 
part. 

**Said.  parties  of  the  first  part  further  covenant 
and  agree  to  insure  all  lumber  on  which  advances 
have  been  made  for  at  least  twelve  ($12)  Dollars  per 
thousand  feet,  board  measure,  said  insurance  to  be 
placed  in  a  reliable  insurance  company,  the  premium 
hereon  to  be  paid  by  parties  of  the  first  part,  the 

•7  Or.- 


^ 


50  Ward  v.  McKinlet.  [97  Or. 

policies  to  be  made  payable  to  the  party  of  the  sec- 
ond part  as  his  interests  may  appear,  and  said  poli- 
cies to  be  at  once  delivered  unto  said  party  of  the 
second  part.  In  the  event  parties  of  the  first  part 
fail  promptly  to  insure  said  lumber,  as  hereinbefore 
provided,  then  the  party  of  the  second  part  reserves 
the  right  to  cause  said  lumber  to  be  so  insured,  and 
said  parties  of  the  first  part  agree  to  pay  the  costs  of 
obtaining  said  insurance. 

**  Party  of  the  second  part  hereby  covenants  and 
agrees  to  pay  for  said  lumber  when  manufactured 
according  to  the  specifications  furnished  from  time 
to  time  by  party  of  the  second  part,  and  delivered 
f.o.b.  cars  at  Bend,  Oregon,  free  and  clear  of  all 
taxes,  liens,  claims  or  incumbrances,  at  the  following 
prices:  *  * 

''Party  of  the  second  part  agrees,  if  so  requested 
by  party  of  the  first  part  of  this  contract,  it  will  ad- 
vance to  parties  of  the  first  part  Nine  Dollars  ($9.00) 
per  thousand  feet,  board  measure,  for  all  one  (1") 
inch  and  thicker  #3,  and  better  common  and  all  one 
(TO  inch  *D'  select  and  better  lumber  that  parties 
of  the  first  part  have  on  hand  and  in  finished  piles  on 
the  first  day  of  the  month,  cut  the  previous  calendar 
month,  and  said  parties  of  the  first  part  agree  to 
pay  unto  party  of  the  second  part,  interest  at  the 
rate  of  eight  per  cent  (8%)  per  annum  on  all  such 
advances  until  the  same  are  either  taken  up  by  ship- 
ment of  lumber  or  otherwise  paid.  Said  party  of 
the  second  part  to  estimate  said  lumber  and  furnish 
the  parties  of  the  first  part  a  copy  of  such  estimate, 
by  the  10th  day  of  the  month  following,  and  said 
party  of  the  second  part  agrees  to  deliver  the  money 
therefor  to  the  parties  of  the  first  part  in  Bend,  Ore- 
gon, not  later  than  the  14th  day  of  the  said  month, 
in  order  that  said  parties  of  the  first  part  can  meet 
their  pay-roll  and  current  expenses. 

''Said  parties  of  the  first  part  further  agree  that 
at  the  time  of  receiving  of  said  advancement,  to  exe- 
cute unto  the  party  of  the  second  part  their  joint 
and  individual  promissory  note  for  all  the  moneys 
so  advanced,  and  to  assign  unto  the  party  of  the 
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second  part,  all  their  right,  title  and  interest  in  and 
to  the  ground  and  premises  upon  which  the  said  mill 
and  lumber  yard  is  located.  Also  to  execute  unto 
the  party  of  the  second  part  a  bill  of  sale  for  all 
lumber  p  finished  piles,  this  to  include  5/4  and 
thicker  #3,  shop  and  better,  on  which  advances  have 
been  made,  and  #3  common,  and  pne  (1")  inch  *D' 
Select,'  and  better ;  it  being  understood  by  the  parties 
hereto  that  moneys  advanced  by  party  of  the  second 
part,  on  such  one  inch  #3  and  better  common,  and 
one  inch  *D'  select  and  better,  will  cover  all  the 
5/4  and  thicker  #3,  Shop  and  better  from  time  to 
time,  as  advances  are  made,  until  all  moneys  that 
have  been  so  advanced  by  parties  of  the  second  part 
to  parties  of  the  first  part  have  been  taken  up  by 
shipments  of  said  lumber,  or  otherwise  paid,  pro- 
vided, that  in  case  there  is  not  sufficient  one  inch 
lumber  as  above  described  to  cover  said  advances, 
said  party  of  the  second  part  will  take  shop  lumber 
of  sufficient  quantity  to  make  up  such  deficiency. 

*'It  is  further  agreed  between  the  parties  hereto 
that  the  party  of  the  second  part  shall  have  a  lien 
on  the  lumber  output  of  said  mill  as  hereinbefore 
described,  which  is  operated  by  parties  of  the  first 
part,  as  security  for  all  advances  and  other  lawful 
charges  now  existing  or  hereafter  made,  and  all  lum- 
ber upon  which  an  advance  is  made  shall  be  at  the 
time  of  said  advancement  placed  in  possession  of 
said  party  of  the  second  part,  same  to  include  all 
5/4  and  thicker  #2  Shop  and  better,  which  advances 
are  included  in  the  #3  and  better  common  and  1" 
*D'  Select  and  better. 

**Said  parties  of  the  first  part  agree  that  during 
the  entire  time  of  the  life  of  this  contract  they  will 
not  sell,  or  offer  for  sale,  any  of  the  lumber  as  here- 
inbefore described  in  this  contract,  except,  what  lum- 
ber green  from  the  sawmill  will  be  necessary  to  take 
care  of  the  local  trade,  with  the  understanding  that 
the  parties  of  the  first  part  are  not  to  sell  any  lumber 
from  finished  piles,  except,  as  hereinafter  provided, 
or  ship  any  in  cars,  Provided,  that  the  said  par- 
ties of  the  first  part  hereby  reserve  the  right,  and  the 
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said  party  of  the  second  part  grants  them  the  right 
to  sell  not  to  exceed  one-half  million  (500,000)  feet 
during  any  one  season;  and  Providbd  Further,  that 
none  of  such  lumber  shall  be  taken  from  finished 
piles,  but  all  of  the  same  to  be  common  and  delivered 
green  from  the  saw;  and  provided  further,  that  said 
parties  of  the  first  part  shall  be  permitted  to  pile  not 
to  exceed  thirty  thousand  (30,000)  feet  of  2x4,  2x6, 
and  1x12,  collectively,  to  take  care  of  the  local  trade, 
after  closing  down  for  the  season. 

'*The  party  of  the  second  part  agrees  to  pay  the 
parties  of  the  first  i)art  for  all  lumber  that  parties 
of  the  first  part  ship  on  orders  furnished  by  the 
party  of  the  second  part,  as  herein  provided,  according 
to  the  prices  hereinbefore  set  forth,  ninety  (90%)  per 
cent  of  the  face  of  the  invoice,  less  two  (2%)  per  cent 
cash  discount,  upon  the  presentation  and  surrender 
by  parties  of  the  first  part  to  the  party  of  the  second 
part,  at  the  oflSce  of  the  party  of  the  second  part  in 
the  City  of  Spokane,  Washington,  through  the  Fidel- 
ity National  Bank  of  Spokane,  Washington,  of  the 
invoice  with  the  original  bill  of  lading  attached,  for 
each  shipment  so  made,  deducting  from  such  ninety 
(90%)  per  cent,  all  advances,  and  other  lawful 
charges,  if  any,  on  any  such  shipments  or  otherwise, 
and  party  of  the  second  part  agrees  to  pay  the  bal- 
ance of  such  invoice,  less  advances  and  lawful 
charges,  if 'any,  on  receipt  of  railway  freight  expense 
bill  by  party  of  the  second  part  from  their  customers 
to  whom  such  lumber  may  be  sold,  final  shipment  of 
the  limiber  in  this  agreement  to  be  made  on  or  be- 
fore January  1, 1920,  time  being  the  essence  hereof. 

"It  is  further  agreed  between  the  parties  hereto 
that  the  party  of  the  second  part  will  furnish  a  com- 
petent lumber  inspector,  said  inspector  to  be  accept- 
able to  the  parties  of  the  first  part.  The  duties  of 
said  inspector  shall  be  to  inspect  lumber  as  the  same 
shall  be  loaded  aboard  cars  and  shipped.  Said  par- 
ties of  the  first  part  hereby  agree  to  pay  the  salary 
of  said  inspector,  whose  inspection  at  Bend  shall  be 
final.'' 
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The  answer  contained  denials  sufficient  to  put  all 
other  material  allegations  of  the  complaint  in  issue. 

The  reply  admitted  the  identity  of  the  contract, 
pleaded  in  the  answer,  and  the  case  came  on  for  trial. 
The  defendants  objected  to  any  testimony  being 
offered  upon  the  cause  of  action  above  stated,  for  the 
reason  that  the  contract  was  unilateral  in  that  it  did 
not  bind  plaintiff  to  order  or  receive  any  lumber,  and 
was  therefore  unenforceable,  and  the  court,  sustain- 
ing this  contention,  directed  a  nonsuit  as  to  this 
cause  of  action.  The  plaintiff  thereupon  took  a  vol- 
untary nonsuit  as  to  the  second  cause  of  action,  and 
judgment  was  rendered  against  him  for  costs,  from 
which  he   appeals  to   this   court. 

Bevebsed  akd  Bemakdbd. 

For  appellant  there  was  a  brief  and  an  original  ar- 
gument by  Mr.  Ross  Farnham. 

For  respondents  there  Was  a  brief  over  the  names 
of  Mr.  H.  H.  DeArmond,  Mr.  Charles  W.  Erskine 
and  Mr.  Fred  L.  Everson,  with  an  oral  argument  by 
Mr.  DeArmond. 

McBRIDE,  C.  J. — 1,  2.  There  is  but  one  question 
raised  on  this  appeal:  Is  the  contract  pleaded  in  de- 
fendants' answer  unilateral!  If  it  is,  the  judgment 
of  the  Circuit  Court  must  be  affirmed.  If  not,  there 
must  be  a  reversal.  If  plaintiff  is  so  bound  by  the 
contract,  to  order  and  receive  the  minimum  amount 
of  lumber  therein  provided  for,  the  defendants  would 
have  a  remedy  against  him  for  damages  for  failure 
to  order  such  amount,  in  which  event  there  is  no  want 
of  mutuality.  This  is  the  test.  If  plaintiff  is  not 
so  bound,  the  agreement  does  not  rise  beyond  the 
dignity  of  a  mere  option  to  purchase  from  the  failure 
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to  exercise  which  no  cause  of  action  will  arise.  It 
is  a  well-established  rule  of  law  that  courts  should 
incline,  where  such  a  construction  is  reasonable,  to 
construe  a  contract  in  favor  of  mutuality:  Minnesota 
Lbr.  Co.  V.  Whitebreast  Coal  Co.,  160  111.  85  (43  N.  E. 
774,  31  L.  E.  A.  529) ;  Dreiske  v.  Davis  Colliery  Co., 
156  111.  App.  291 ;  Rice  v.  Miner,  151  N.  Y.  Supp.  983 
(89  Misc.  Eep.  395). 

In  the  case  first  above  cited,  the  court  said : 

' '  Contracts  should  be  construed  in  the  light  of  the 
circumstances  surrounding  the  parties,  and  of  the 
objects  which  they  evidently  had  in  view.  The  circum- 
stances, which  both  parties  had  in  view  at  the  time  of 
making  the  contract  may  be  referred  to  for  the  purpose 
of  determining  the  meaning  of  doubtful  expressions. 
Courts  will  seek  to  discover  and  give  effect  to  the 
intention  of  the  parties,  so  that  performance  of  the 
contract  may  be  enforced  accordmg  to  the  sense  in 
which  they  mutually  understood  it  at  the  time  it  was 
made;  and  greater  regard  is  to  be  had  to  their  clear 
intent  than  to  any  particular  words  which  they  may 
have  used  to  express  it.** 

The  doctrine  is  well  stated  in  the  above  excerpt. 
Courts  naturally  are  reluctant  in  cases  like  the  pres- 
ent, where  parties  have  deliberately  prepared  a  long 
and  formal  contract,  with  many  elaborate  provisions, 
and  have  gone  through  the  ceremony  of  signing  and 
sealing  it,  to  say  that  in  spite  of  all  this  preparation 
and  careful  execution,  they  are  not  bound  and  that 
no  contract  has  been  in  fact  executed. 

If  the  plaintiff  was  anything  but  a  schemer  and  a 
dishonest  man,  he  intended  when  he  signed  his  con- 
tract that  the  defendants  should  understand  that  he 
was  binding  himself  to  take  all  the  output  of  their 
mill,  with  the  exception  therein  specified,  at  the  prices 
agreed  upon;  and  the  defendants  would  not,  if  they 
were  not  lunatics,  have  signed  except  with  that  un- 
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derstanding.  It  is  inconceivable  that  they  would 
have  tied  up  practically  the  entire  output  of  their 
mills  for  a  term  of  years  and  agreed  to  sell  to  no  one 
but  plaintiff,  except  with  the  understanding  that  he 
was  to  take  that  output. 

At  this  stage  of  the  case,  in  the  absence  of  testi- 
mony to  the  contrary,  we  are  bound  to  assume  that 
plaintiff  was  ready  and  willing  to  perform  every 
stipulation  required  of  him,  and  that  there  has  been 
no  default  in  fact  upon  his  part ;  that  he  had  ordered, 
received  and  paid  for  628,231  feet  of  lumber,  and 
was  ready  and  willing  to  seasonably  order,  receive 
and  pay  'for  the  remainder,  according  to  contract, 
and  that  defendants,  on  the  pretext  that  the  contract 
was  not  binding  upon  their  part,  refused  to  furnish 
him  with  any  more  lumber. 

3.  It  is  idle  to  say,  and  counsel  does  not  seriously 
contend,  that  there  was  no  consideration  passing  to 
plaintiff.  The  agreement  to  hold  the  entire  output 
subject  to  plaintiff's  orders  and  not  to  sell  it  to  other 
parties,  was  itself  a  sufficient  consideration. 

We  have  before  us,  then,  an  agreement  of  the  de- 
fendants, based  upon  a  sufficient  consideration,  to  sell 
and  deliver  to  the  plaintiff  all  the  output  of  their  mill 
for  the  period  therein  specified,  to  the  exclusion  of 
other  parties.  We  will  now  proceed  to  construe  the 
agreement  as  a  whole,  ''taking  it  by  its  four  cor- 
ners,'' to  ascertain  if  its  true  meaning  and  intent 
was  to  bind  plaintiff  to  take  and  pay  for  that  entire 
output,  or  whether  it  was  intended  to  give  him  an 
option  to  take  or  refuse  to  take  it — ^an  option,  if  he 
saw  fit  to  do  so,  to  neglect  to  order  a  single  foot  of 
lumber  and  to  compel  defendants  to  manufacture  and 
pile  it  in  their  yard  and  allow  it  to  rot  there  at  their 
own  expense  and  without  remedy.  That  such  a  con- 
dition was  ever  within  the  contemplation  of  the  par- 
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ties,  when  they  prepared  and  executed  the  elaborate 
agreement  involved  in  this  suit,  is  not  thinkable.  If 
plaintiff  is  not  bound  to  take  what  he  bound  the  de- 
fendants to  sell  to  him,  it  must  be  due  to  some 
mistake  or  deception  in  the  preparation  of  the  instru- 
ment, and  we  are  not  prepared  to  say  that  such  is 
the  case. 

The  contract,  by  its  terms,  is  an  agreement  for  a 
present  sale  and  future  delivery  of  lumber.  The  stip- 
ulation is: 

**In  consideration  of  one  dollar  *  *  paid  by  the 
party  of  the  second  part  to  the  parties  of  the  first 
part  •  •  the  parties  of  the  first  part  hereby  agreed 
to  sell  and  do  hereby  sell  and  agree  to  deliver,     etc. 

The  defendants  further  agree  that  they  **will 
saw,  manufacture,  and  deliver  unto  the  party  of  the 
second  part*^  (plaintiff)  ^^at  least  four  million 
(4,000,000)  feet  board  measure  for  each  sawing  sea- 
son, •  •  which  said  party  of  the  second  part  agrees 
to  pay  for,  according  to  the  terms  and  conditions 
hereinafter  set  forth.**  These  stipulations  constitute 
the  framework  of  the  contract  It  is  an  agree- 
ment to  sell  and  deliver  not  less  than  ten  million 
(10,000,000)  feet  of  lumber  on  the  one  hand,  and  an 
agreement  to  pay  for  the  lumber  so  delivered  on  the 
other.  The  manner  of  delivery  and  payment  are  mat- 
ters of  detail. 

As  to  the  manner  of  delivery,  it  is  stipulated  that 
it  shall  be  delivered  '*f.  o.  b.  cars  at  Bend,  Oregon, 
at  such  times,  in  such  manner  and  in  such  quantities 
as  the  party  of  the  second  part  may  from  time  to 
time  direct."  Meanwhile,  it  is  to  be  insured  by  de- 
fendants at  their  expense  for  the  benefit  of  plain- 
tiff— ^this  clause  impliedly  recognizing  some  property 
right  of  plaintiff  in  the  lumber  even  before  delivery 
upon  the  cars. 
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The  lumber  is  to  be  paid  for  by  plaintiff  when 
**  manufactured  according  to  specifications  forwarded 
from  time  to  time  by  party  of  the  second  part  and 
delivered  f.  o.  b.  cars  at  Bend,*'  etc 

A  fair  construction  of  this  clause  binds  plaintiff  to 
not  only  pay  for  the  lumber  when  delivered,  but  to 
furnish  specifications  whereby  it  may  be  delivered. 
The  word  ''furnished"  cannot  be  construed  to  have 
been  used  in  the  past  tense,  but  in  the  future,  and  must 
therefore  have  the  meaning  of  *'to  be  furnished'* 
and  so  construed. 

Thus,  In  re  Freeman,  27  App.  Div.  593  (50  N.  T, 
Supp.  520),  a  statute  provided  that  an  officer  might 
be  removed  upon  charges  ''duly  funjished.''  The 
court  held  the  word  "furnished''  meant  that  the 
charges  should  be  furnished  to  some  official  body. 

And  in  State  ex  inf.  v.  Lewin,  128  Mo.  App.  149 
(106  S.  W.  581),  it  was  held  that  the  word  "furnish" 

4 

means  to  supply ;  therefore,  we  conclude  .  that  the 
words  "to  be  furnished"  mean  by  interpretation, 
that  the  plaintiff  was  bound  to  supply  defendants' 
specifications  for  the  lumber  described  in  the  con- 
tract. 

Taking  this  construction,  and  there  being  no  time 
fixed  within  which  specifications — ^by  which  we  under- 
stand particular  kinds  of  Imnber  desired  in  a  partic- 
ular shipment — were  to.  be  ordered,  the  law  would 
imply  a  reasonable  time,  which,  under  all  the  cir- 
cumstances, would  have  been  a  question  of  fact  for 
the  jury. 

Another  clause  in  the  agreement  provides  that — 

"the  party  of  the  second  part  agrees  to  pay  the  par- 
ties of  the  first  part  for  all  lumber  that  the  parties 
of  the  first  part  ship  on  orders  furnished  by  the  party 
of  the  second  part,  as  herein  provided,"  etc. 
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We  think  the  two  clauses  last  cited  impliedly  bound 
the  plaintiflF  to  furnish  orders  with  reasonable 
promptness  for  all  the  lumber  which  defendants 
agreed  to  sell  him,  and  that  all  of  such  orders  were 
to  be  given  and  filled  during  the  life  of  the  contract 
and  with  reasonable  diligence,  from  time  to  time  dur- 
ing the  life  of  the  contract;  and  that  if,  after  the 
contract  was  executed,  the  plaintiflF  had  delayed  un- 
reasonably in  furnishing  orders  from  time  to  time, 
he  would  have  been  deemed  to  have  abandoned  the 
contract  and  been  liable  in  damages  for  its  breach. 

Other  clauses  in  the  contract  tend  to  sustain  the 
theory  of  its  mutuality. 

Thus  another  clause  reads: 

**  Final  shipment  of  the  lumber  in  this  agreement 
to  be  made  on  or  before  January  1,  1920,  time  being 
the  essence  thereof." 

When  we  consider  the  agreement  that  the  lumber 
was  to  be  shipped  upon  specifications  which,  as  we 
interpret  the  contract,  the  plaintiff  was  impliedly 
bound  to  furnish,  and  that  the  whole  quantity  *  pro- 
duced was  to  be  shipped  before  January  1,  1920;  it 
is  fair  to  say  that  the  defendants  were  bound  to  ship 
and  the  plaintiflF  to  seasonably  order  for  shipment  all 
the  lumber  contracted  for  before  January  1,  1920. 

We  have  found  no  case  cited  by  either  party  in 
which  the  contract  sued  upon  was  exactly  like  the  one 
here  in  suit.  Livesley  v.  Johnson,  45  Or.  30  (76  Pac. 
13,  946,  106  Am.  St.  Rep.  647,  65  L.  E.  A.  783),  is 
similar  in  many  respects  and  would  seem  to  justify 
us  in  holding  that  the  agreement  on  the  part  of  the 
plaintiflF  to  furnish  and  advance  the  sum  of  $9  per 
thousand,  at  the  request  of  the  defendants,  upon  cer- 
tain qualities  of  the  lumber  when  cut  and  piled,  itself 
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redeems  the  contract  from  the  charge  of  want  of 
mutuality. 

That  an  agreement  to  buy  may  be  created  by  im- 
plication is  the  rule  announced  in  many  cases. 

In  McCartney  v,  Glassford,  1  Wash.  579  (20  Paa 
423),  the  plaintiflFs  in  error,  defendant  in  the  court 
below,  contracted  with  Glassford  to  carry  for  them 
100  tons  of  produce  to  the  Little  Dalles  at  the  rate 
of  one  and  one-half  cents  a  pound,  one  half  by  April 
16,  and  the  other  half  by  May  20,  1885 ;  McCartney 
&  Co.  to  pay  the  full  amount  of  the  freight  charges 
at  said  rates  upon  delivery  of  the  shipping  receipts, 
certified  as  correct  by  their  clerk.  An  action  was 
brought  to  recover  for  freight  charges  on  produce 
actually  transported,  and  for  damages  caused  by  the 
refusal  of  the  defendants  McCartney  et  al.  to  furnish 
the  remainder  of  the  100  tons  contracted  to  be  hauled* 
The  defendants  in  the  court  below,  McCartney  et  al., 
demurred  on  the  ground  that  the  contract  was  not 
mutual  in  that  tliey  had  not  bound  themselves  to 
furnish  100  tons  of  freight  to  be  shipped.  Concern- 
ing this  contention  the  court  said : 

**The  real  contention  of  the  appellee,  however, 
seems  to  be  that  the  contract  is  wanting  in  mutuality, 
binding  only  the  appellee  to  carry  the  freight,  and 
not  requiring  appellant  to  furnish  any;  or,  even  if  he 
is  so  required,  that  by  the  subsequent  waiver  of  time, 
he  is  relieved  from  any  time  for  performance.  The 
rule  that,  if  no  time  is  fixed  for  the  performance  of 
an  agreement  otherwise  regular,  a  reasonable  time 
will  be  presumed  to  have  been  intended  bv  the  par- 
ties, we  think  settles  the  claim  of  want  of  time. 

**The  remaining  question  is  whether  appellant  is 
equally  bound  by  the  contract  set  out  above.  It  is 
evident  that  the  consideration  of  appellee's  assuming 
to  carry  said  produce  and  incurring  such  liability 
was  the  implied  promise  of  appellant  to  furnish  it; 
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and  we  believe  the  law  will  just  as  clearly  and  con- 
clusively presume  or  imply  such  a  promise  on  his 
part  as  if  it  had  been  set  out  in  express  words.  To 
take  any  other  view  of  a  contract  such  as  this  would 
permit,  in  our  judgment,  a  fraud  and  overreaching. 
There  was  a  contract  on  the  one  part  to  carry,  and 
on  the  other  a  contract  to  pay  so  much  per  pound; 
and  there  was  from  this  just  as  clearly  a  correspond- 
ing and  correlative  obligation  to  furnish  for  carry- 
ing.^' 

Here  the  price  is  agreed  upon ;  the  quantity  of  lum- 
ber to  be  delivered  is  agreed  upon;  and  the  date  of 
final  delivery  is  agreed  upon.  Nothing  is  left,  except 
the  detail  as  to  particular  consignments  which  are 
to  be  made  upon  orders  to  be  furnished  from  time  to 
time  by  the  purchaser,  and  these  by  necessary  impli- 
cation are  to  be  made  from  time  to  time  before  Jan- 
uary 20,  1920.  This  is  a  stronger  case  of  mutuality 
than  that  above  cited. 

The  case  of  Minneapolis  Mill  Co.  v.  Goodnow,  40 
Minn.  497  (42  N.  W.  356,  4  L.  B.  A.  202),  is  also  in- 
structive.  In  this  case  the  plaintiff  and  defendant  en- 
tered into  an  agreement  as  follows : 

**The  Minneapolis  Mill  Company  agrees  to  saw  for 
said  John  Goodnow,  in  its  Jones  Mill,  so  called,  six 
million  feet  or  more  of  pine  logs,  said  sawing  to  be 
done  in  good  workmanlike  manner,  and  as  shall  be 
directed  from  time  to  time  by  said  John  Goodnow 
or  his  agent.  Said  John  Goodnow  agrees  to  pay  said 
Minneapolis  Mill  Company  for  sawing,  scaling,  load- 
ing and  delivering  at  his  piling-place, ' '  etc. 

There  was  no  express  promise  by  Goodnow  to  fur- 
nish the  logs  to  be  sawed,  and  he  claimed  that  for  this 
reason  the  contract  was  unilateral,  but  the  court  held 
that  such  a  promise  was  implied,  saying: 

''There  is  in  this  agreement  no  express  promise  on 
the  part  of  Goodnow  to  furnish,  for  plaintiff  to  saw, 
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- — ■  -  ■  —  —  — ' 

the  6,000,000  feet  of  logs  which  the  plaintiff  is  to  saw 
for  him  and  as  he  shall  direct.  But  that  is  neces- 
sarily implied.  How  could  it  saw  the  logs  as  he 
should  direct,  unless  he  should  furnish  them!  There 
can  be  little  doubt  that,  as  the  parties  understood 
this  agreement  when  they  executed  it,  Goodnow  was 
thereby  engaging  to  furnish  the  6,000,000  feet  of  logs 
for  plaintiff  to  saw,  and  the  plaintiff  was  engaging 
to  saw  them  in  the  manner  and  at  the  prices  spe- 
cified. A  third  party  would  so  understand  it.  This 
being  so,  the  contract  was  valid.*' 

It  is  difficult  to  distinguish  in  principle  the  case 
last  cited  from  the  case  at  bar.  The  court  then  goes 
on  to  distinguish  the  case  then  under  consideration 
from  the  case  of  Bailey  v.  Austrian,  19  Minn.  465 
(Gil.  465),  which  is  cited  by  counsel  for  defendants 
in  this  action ;  the  distinction  in  the  Bailey  case  being 
that  there  was  no  specified  amount  to  be  furnished 
but  only  such  amount  as  the  purchaser  **  might 
want,*'  instead  of  a  fixed  amount  or,  as  in  the  pres- 
ent case,  the  seller's  entire  output  with  certain 
definite  exceptions. 

To  the  same  effect  see  Eastern  Ry.  Co.  of  Minne- 
sota V.  Tuteur,  127  Wis.  382  (105  N.  W.  1067); 
Chicago,  R.  I.  S  G.  Ry.  Co.  v.  Martin  (Tex.  Civ. 
App.),  163  S.  W.  313;  Thomas  Huycke  Martin  Co.  v. 
Gray,  94  Ark.  9  (125  S.  W.  659,  140  Am.  St,  Eep. 
93) ;  Semon  Bache  S  Co.  v.  Coopes,  35  Ind,  App.  351 
(74  N.  E.  41,  111  Am.  St.  Eep.  171). 

There  is  no  substantial  disagreement  between  the 
cases  cited  above  and  those  cited  by  defendant's  coun- 
sel. In  all  the  cases  cited  by  defendants  there  was 
some  important  term,  requisite  to  mutuality,  missing 
and  which  could  not  be  supplied  by  reasonable 
implication. 

Thus  in  American  Refrigerator  Transit  Co.  v.  Chil- 
ton, 94  Dl.  A^p.  6,  the  seller  agreed  to  sell  and  deliver 
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to  the  purchaser  all  the  ice  the  purchaser  might  re- 
quire; but  it  was  held  unilateral  because  the  contract 
did  not  bind  defendant  to  take  any  ice.  This  case  is 
very  close  to  the  line,  and,  with  all  deference  to  the 
ability  of  the  court  rendering  the  opinion,  the  writer 
is  inclined  to  take  a  different  view  from  that  taken 
by  it ;  but  the  case,  on  the  face  of ,  it,  is  easily  dis- 
tinguishable from  this  case,  where  there  is  an  agree- 
ment to  seU  the  entire  output  to  the  purchaser,  and 
not  to  sell  to  anyone  else,  and  where  the  time  limit 
of  performance  is  fixed  and  the  obligation  to  furnish 
seasonable  orders  appears  by  necessary  implication. 
In  Santella  S  Co.  v.  Lmge  Co.,  155  Fed.  719  (84 
C.  C.  A.  145),  the  plaintiff  agreed  to  sell  to  the  de- 
fendant (a  cigar  dealer)  as  many  cigars  of  a  par- 
ticular brand,  as  the  defendant  ^'desired  for  his 
wants.''  This  contract  was  held  unilateral,  and  it 
was  obviously  so,  since  it  left  the  purchaser  at  lib- 
erty to  *' desire''  any  quantity  or  none  at  all  of  that 
particular  brand. 

In  American  Cotton  Oil  Co.  v.  Kirk  S  Co.,  68  Fed. 
791  (151  C.  C.  A.  540),  the  action  was  upon  a  con- 
tract for  the  sale  of  oil.  The  memorandiun  of  the 
transaction  was  as  follows : 

'*Dec.  23,  1891. 
** American  Cotton  Oil  Co.:  10,000  bbls.  prime  yel- 
low cottonseed  oil  at  thirty-two  and  a  half  cents  per 
gallon,  delivered  in  Chicago,  with  the  option  of  tak- 
ing the  10,000  bbls.  in  tank  cars  loose  at  thirty  cents 
per  gallon.  Deliveries  to  be  made  per  week  as  Kirk 
&  Co.  desire.  Payments  ten  days  after  arrival  of  oil 
at  our  (Kirk  &  Co.)  works.  •  •  " 

There  was  no  time  specified  within  which  final  de- 
livery should  be  made,  and  the  defendants  might  have 
ordered  a  barrel  a  week  for  ten  thousand  weeks  and 
thus  have  prolonged  the  delivery  indefinitely.    In  the 
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case  at  bar  the  final  delivery  was  to  be  made  by 
January  1,  1920. 

This  distinction  is  pointed  out  and  commented  on  in 
Baumhoff  v.  Oklahoma  City  Electric  Co.,  14  Okl.  127 
(77  Pac.  40),  where  the  case  was  cited. 

In  Morrow  v.  Southern  Express  Co.,  101  Ga.  810 
(28  S.  E.  998),  the  action  was  for  breach  of  a  con- 
tract with  defendant  to  carry  all  the  milk  plaintiff 
might  offer  for  shipment  at  a  certain  rate  of  car- 
riage. It  was  held  that  this  was  unilateral  because 
the  contract  did  not  bind  plaintiff  to  furnish  any  milk 
for  shipment,  and  it  is  plain  that  there  is  no  reason- 
able or  necessary  implication  that  plaintiff  should 
furnish  any  milk  for  transportation. 

Without  a  further  discussion  of  the  authorities 
cited  by  able  counsel  for  appellant,  it  may  be  said  that 
all  the  cases  cited  by  him  are  subject  to  the  same  dis- 
tinctions from  the  case  at  bar,  as  those  attempted 
to  be  drawn  above. 

Counsel's  theory  is  ingenious  and  ably  urged,  but 
regard  for  fair  dealing  among  men  dictates  that  we 
must  hold  the  contract  in  suit  to  have  been  valid  and 
binding  upon  both  parties,  and  send  this  case  back 
for  trial  upon  the  merits.  It  appears  from  the  tran- 
script that  in  view  of  the  ruling  of  the  court,  exclud- 
ing plaintiff's  evidence,  both  parties  waived  other 
causes  of  action  and  defense  and  counterclaim,  which 
they  probably  would  not  have  done  had  such  ruling 
not  been  made.  It  is  only  fair  that  they  should  be 
permitted,  if  they  so  desire,  to  so  amend  and  reform 
their  pleadings  as  to  try  out  all  matters  at  issue 
between  them. 

This  opinion  may  seem  unnecessarily  long,  but  the 
question  presented  is  a  difficult  one,  beset  by  many 
fine  distinctions,  and  we  have  tried  to  so  blaze  the 
way  that  a  final  trial  may  proceed  without  subjecting 
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the  learned  trial  judge  to  the  necessity  of  ruling  in 
a  moment,  as  he  necessarily  must,  upon  questions 
which  require  time  for  consideration. 

The  judgment  is  reversed  and  the  case  remanded 
for  trial.  Bevebsed  and  Bemanded. 

Burnett^  Benson  and  Habbis^  JJ.,  concur. 


fiabmitted  on  briefs  June  8,  affirmed  Jaly  13,  192(>. 

NOpNAN  V.  SEASIDE. 

(191  Puc.  651.) 

Manldpal    Corpovatloiis— Amendment    to    Oharter    Embnaced    Only 
One  Subject. 

1.  An  amendment  to  a  charter  authorizing  the  issuance  of  bonds 
for  four   different  improvements   embraced  but   one   subject. 

Municipal  Oorporatlon»— Voters   not   Required  to  Vote   Separately 
on  Bach  ProvlBlon  or  Amendmont  to  Charter. 

2.  The  legal  voters  of  a  municipality  are  not  required  by  the 
Constitution  to  vote  separately  on  each  division  of  a  proposed 
municipal  charter  or  an  amendment  thereto. 

Municipal  Oorporation»— Electors  of  City  may  Legislate  Under  Oonr 
stitution  and  IiawB. 

3.  What  legislature  of  the  state  could  formerly  enaet  as  to  mat- 
ters which  pertained  strictly  to  municipal  affairs  or  to  intramural 
transactions,  the  electors  of  a  city  in  a  proceeding  in  conformity 
with  Article  11,  Section  2,  of  the  Constitution  and  Article  IV,  Sec- 
tion la,  and  the  statutes  enabling  the  same,  may  now  enact^  sub- 
ject to  the  Constitution  and  general  laws  of  tbe  state. 

Appeal  and  Error — Grounds  of  InTalidlty  of  Amendment  to  City 
Charter  must  be  Pointed  Cut  Below. 

4.  Irregularities  in  adopting  a  city  charter  amendment  not  re- 
ferred to  in  a  complaint  and  not  passed  on  by  the  trial  court  are 
not  before  the  court  on  appeal. 

From  Clatsop:  James  A.  EaeiN|  Judge. 

In  Banc. 

This  is  a  suit  brought  by  plaintiff,  E.  P.  Noonan, 
in  his  own  behalf,  and  also  for  the  benefit  of  all  tax- 
payers and  owners  ol  property  liable  to  taxation  in 
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the  City  of  Seaside,  a  municipal  corporation  in  Clat- 
sop County,  Oregon. 

On  February  17,  1920,  at  a  regular  meeting  of  the 
common  council  of  the  City  of  Seaside,  the  council 
passed  a  resolution  which,  among  other  things,  pro- 
vided for  a  proposed  charter  amendment  to  be  sub- 
mitted to  the  voters  of  the  City  of  Seaside  at  a 
special  election  to  be  held  on  Monday,  March  1,  1920. 
Thereafter  upon  due  notice  of  the  election,  the  de- 
fendant, City  of  Seaside,  held  a  special  election,  as 
provided  for  in  the  resolution,  for  the  purpose  of 
voting  upon  the  amendment  of  the  charter  of  the 
City  of  Seaside.  The  ballot  title  for  the  election  was 
as  follows: 

**  Charter  Amendment  Submitted  to  the  Voters  by  the 

Council. 

**An  Act 

**To  amend  Section  22  of  the  present  charter  of 
the  City  of  Seaside,  authorizing  the  City  of  Seaside 
to  issue  General  Improvement  Bonds  in  the  sum  of 
two  hundred  and  sixty-three  thousand  dollars,  and 
to  construct  and  maintain  a  pier  extending  from  the 
west  end  of  Broadway  into  the  Ocean;  also  to  extend 
Eoosevelt  Drive  to  Avenue  **M"  and  to  improve 
same ;  also  to  construct  a  public  walk  or  way  over  and 
along  that  strip  of  land  lying  between  the  Board- 
walk and  low  water  in  the  Pacific  Ocean,  and  Avenue 
**TJ'*  and  Twelfth  Avenue,  and  to  construct  thereon 
bulkheads  and  retaining  walls  and  to  construct  parks 
thereon  and  otherwise  beautify  same,  and  to  con- 
struct and  maintain  a  fire  alarm  system,  or  systems 
with  equipment ;  also  ratify  the  bond  issue  under  the 
amendment  of  Section  22  of  the  City  Charter,  as 
adopted  at  the  special  election  held  in  said  Ci^, 
March  29th,  1919. 

''100  Yes. 

''101  No.'' 

•7  Or.- 
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At  the  election  the  majority  of  the  votes,  217,  were 
cast  in  favor  of  the  adoption  of  the  amendment,  and 
30  votes  against  the  same.  Thereafter,  on  March  2, 
1920,  the  defendant  E.  N.  Hurd,  mayor  of  the  City 
of  Seaside,  proclaimed  the  result. 

By  the  charter  amendment  the  legal  voters  author- 
ized the  City  of  Seaside,  through  its  officers,  to  issue 
and  dispose  of  General  Improvement  Bonds  of  the 
City  of  Seaside,  of  such  denominations  as  the  coun- 
cilmen  from  time  to  time  might  determine,  to  the 
amount  of  $263,000.  The  charter  amendment  pro- 
vided that  each  of  the  bonds  should  become  a  direct 
general  obligation  of  the  City  of  Seaside  and  be 
known  as  City  of  Seaside  General  Improvement 
Bonds.  The  sum  of  $263,000,  derived  from  the  sale 
of  these  bonds,  is  to  be  expended  for  four  separate 
improvements,  which  are  as  follows:  1.  The  sum  of 
$60,000  for  the  construction  and  maintenance  of  an 
ocean  pier  extending  from  or  near  the  end  of  Broad- 
way Street  in  the  City  of  Seaside  out  into  the  Pacific 
Ocean;  2.  The  sum  of  $108,000  for  the  construction 
of  a  municipal  highway  or  street  in  the  City  of  Sea- 
side to  be  known  and  designated  as  the  Boosevelt 
Drive,  extending  from  the  south  line  of  Broadway 
Street  to  Avenue  *'M'';  3.  The  sum  of  $85,000  for 
acquiring  right  of  way  and  construction  of  walks, 
parks,  bulkheads,  and  retaining  walls  along  the  ocean 
front;  4.  The  sum  of  $10,000  for  construction  and 
equipment  of  a  fire-alkrm  system  with  necessary  wire 
connections  and  attachments. 

Plaintiff  brought  this  suit  for  the  purpose  of  re- 
straining the  City  of  Seaside  and  each  of  the  defend- 
ants herein,  from  attempting  to  issue  any  bonds  of 
the  City  of  Seaside  for  any  of  the  purposes  stated  in 
the  attempted  charter  amendment,  and  from  carrying 
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into  effect  any  of  the  provisions  of  the  charter 
amendment.  * 

The  plaintiff  set  forth  all  of  the  proceedings  in  his 
complaint,  and.  further  alleged  that  the  charter 
amendment  and  the  election  are  null  and  void,  upon 
the  ground  that  the  amendment  attempted  to  author- 
ize the  defendant,  City  of  Seaside,  to  incur  indebted- 
ness by  the  issuance  of  bonds  for  four  separate 
improvements,  all  combined  and  incorporated  in  one 
amendment. 

A  demurrer  was  interposed  by  defendants  to  this 
complaint  which  was  sustained  by  the  trial  court. 
Plaintiff  >  appeals  and  seeks  to  reverse  this  decision. 

Afpiembd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Edw.  G.  Judd. 

For  respondents  there  was  a  brief  prepared  and 
submitted  by  Mr.  Victor  J.  Miller,  City  Attorney,  and 
Messrs.  G.  C.  <B  A.  C.  Fulton. 

BEAN,  J. — The  case  comes  to  this  court  for  a 
review  of  the  decision  of  the  lower  court  in  sustain- 
ing the  demurrer  to  the  complaint.  But  one  reason  is 
alleged  in  the  complaint  why  the  charter  amendment 
in  question  is  invalid.  Plaintiff  urges  that  it  is  re- 
pugnant to  Article  IV,  Section  20,  of  the  Constitution 
of  Oregon,  which  provides  that — **  Every  act  shall 
embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed 
in  the  title.  •  *  '' 

It  is  contended  on  behalf  of  defendants  that  the 
provisions  of  Article  IV,  Section  20,  of  the  state  Con- 
stitntion,  have  no  application  to  charter  amendments 
enacted  by  the  legal  voters  of  a  municipality,  nor  do 
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ordinances  adopted  by  a  municipality,  citing  38  Cyc. 
378;  State  v.  ^Langworthy,  55  Or.  303  (104  Pac.  424, 
106  Pac.  336) ;  Colby  v.  City  of  Medford,  85  Or.  485, 
508  (167  Pac,  487) ;  Wagoner  v.  City  of  La  Grande, 
89  Or.  192,  199  (173  Pac.  305) ;  Ex  parte  Haskell,  112 
Cal.  412  (44  Pac.  725,  32  L.  R.  A.  527);  City  of 
Tarkio  v.  Cook,  120  Mo.  1  (25  S.  W.  202,  41  Am. 
St.  Rep.  678). 

1,  2.  It  is,  however,  unnecessary  to  decide  whether 
the  section  of  the  Constitution  referred  to  is  appli- 
cable to  such  proceeding  or  not,  as  according  to  our 
view  the  title  of  the  act,  and  the  ballot  title,  and  the 
act  amending  the  charter  of  Seaside,  embraced  but 
one  subject  and  matters  properly  connected  there- 
with. This  subject  is  expressed  in  the  title  of  the 
act  and  in  the  amendatory  act.  In  Wagoner  v.  City 
of  La  Grande,  89  Or.  192  (173  Pac  305),  the  title  of 
the  act  was  **An  Act  to  amend  the  charter  of  the  City 
of  La  Grande,  in  Union  County,  State  of  Oregon,  *' 
and  did  not  in  any  way  indicate  the  nature  of  the 
proposed  amendment.  In  the  amendment  of  the 
charter  of  the  City  of  Seaside  by  the  legal  voters, 
now  under  consideration,  the  subject  of  the  act  is  the 
amendment  of  Section  22  of  the  charter  of  the  City 
of  Seaside.  This  is  followed  by  a  plain  and  concise 
statement  of  the  purport  of  the  amendment,  as  will 
be  observed  from  the  ballot  title.  There  is  no  au- 
thority that  we  have  discovered  which  holds  that  the 
legal  voters  of  a  municipality  are  required  by  the 
Constitution  to  vote  separately  upon  each  different 
provision  of  a  proposed  municipal  charter,  or  an 
amendment  thereto.  Such  a  requirement  would  ren- 
der it  practically  impossible,  or  at  least  exceedingly 
difficult  and  cumbersome,  to  enact  a  city  charter. 
There  are  many  provisions  usually  contained  in  such 
an  instrument.    To  hold  that  there  should  be  one 
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separate  amendment  to  provide  for  the  improvement 
of  streets^  another  for  other  city  improvements,  an- 
other for  prescribing  the  authority  of  the  officials 
of  the  municipality,  another  to  authorize  the  preven- 
tion of  livestock  from  running  at  large  in  the  city, 
another  to  empower  the  impounding  of  dogs,  and  so 
on  through  the  usual  category  of  powers  and  privi- 
leges usually  conferred  upon  a  municipality,  would 
require  proceedings  beyond  the  pale  of  the  letter  and 
intent  of  our  Constitution.  All  such  provisions,  when 
a  new  charter  is  enacted,  may  properly  be  embraced 
in  one  act ;  and  in  the  amendment  of  a  section  of  such 
a  charter  all  appropriate  provisions  of  such  an 
amendment  may  well  be  included  in  one  act,  where 
the  matter  as  in  this  instance  is  plainly  and  fairly 
submitted  to  the  electors  and  is  entirely  free  from 
fraud  or  deceit. 

3.  The  authorities  and  cases  cited  and  relied  upon 
by  plaintiff  such  as  21  Am.  &  Eng.  Enc.  of  Law, 
page  47,  and  State  ex  rel.  v.  Allen,  186  Mo.  673  (85 
S.  W.  531),  are  where  the  courts  were  considering 
the  execution  or  application  of  powers  conferred 
upon  municipalities.  In  the  present  case  we  have  to 
deal  with  an  enactment  of  a  charter  authority  con- 
ferring a  power  upon  the  council  of  the  City  of  Sea- 
side. The  council  is  not  compelled  by  the  charter 
to  execute  the  power  conferred  nor  issue  the  bonds 
for  the  purpose  of  making  the  city  improvements. 
That  matter  is  left  to  the  city  council,  and  in  the 
exercise  of  such  authority  it  is  fairly  to  be  presumed 
that  the  members  of  that  body  would  be  responsible 
to  the  will  of  the  people  of  the  city.  In  the  enactment 
of  charter  provisions  by  the  electors  of  the  municipal- 
ity, pertaining  strictly  to  municipal  affairs,  they  exer- 
cise a  power  reserved  and  conferred  directly  to  them 
by  the  Constitution,  Article  II,  Section  2,  and  Article 
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IV,  Section  la,  and  take  the  place  of  the  legislature 
in  enacting  or  amending  a  municipal  charter  prior 
to  the  **Home  Rule'^  amendment.  What  the  legis- 
lature of  the  state  could  formerly  enact  as  to  matters 
which  pertain  strictly  to  municipal  affairs,  or  to 
intramural  transactions,  the  electors  of  a  city,  in  a 
proceeding  in  conformity  with  the  Constitution  and 
statutes  enabling  the  same,  may  now  enact,  subject 
to  the  Constitution  and  criminal  laws  of  the  state: 
Brown  v.  Silverton,  post,  000  (190  Pac.  971),  Under 
the  old  regime,  the  legislature  in  creating  muni- 
cipal corporations,  and  in  amending  municipal  char- 
ters, did  so  as  one  act.  For  a  full  discussion  of 
the  powers  of  municipalities,  we  refer  to  the  opinion 
of  Mr.  Justice  Habris,  in  State  ex  rel.  v.  Port  of 
Astoria,  79  Or.  1-26  (154  Pac.  399),  which  leaves 
nothing  to  be  said. 

In  speaking  of  the  subject  or  scope  of  an  act,  Judge 
Sutherland,  in  his  work  on  Statutory  Construction, 
Volume  1  (2  ed.),  Section  117,  says: 

**  There  is  no  constitutional  restriction  as  to  the 
scope  or  magnitude  of  the  single  subject  of  a  legis- 
lative act.  One  to  establish  the  government  of  the 
state  embraces  but  a  single  subject  or  object,  yet  it 
includes  all  its  institutions,  all  its  statutes.  The 
unity  of  such  an  act,  covering  the  multiform  concerns 
of  a  commonwealth,  is  the  congruity  of  all  the  details 
as  parts  of  one  *  stupendous  whole,'  of  one  govern- 
ment. Thit  is  the  grand  subject  of  such  a  statute  or 
system  of  laws;  it  is  equally  the  object  of  all  its 
varied  titles  of  chapters  and  sections. '* 

The  charter  amendment  in  question  conferred  au- 
thority upon  the  officials  of  the  City  of  Seaside  to 
issue  bonds  in  a  proper  manner  for  municipal  im- 
provements and  subject  the  property,  liable  to  tax- 
ation within  the  city,  to  the  payment  thereof. 
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4.  Other  questions  are  discussed  in  the  brief  of 
plaintiff,  which  are  not  referred  to  in  the  complaint, 
and  were  not  passed  upon  by  the  trial  court, 
and  are  not  before  this  court.  As  stated  by  Mr.  Jus- 
tice McCamant  in  Wagoner  v.  City  of  La  Grande,  89 
Or.,  at  page  198  (173  Pac.  305),  referring  to  the 
amendment  of  the  charter  of  the  City  of  La  Grande, 
**if  they  claim  it  is  invalid  for  any  reason,  they 
should  point  out  the  ground  of  the  invalidity.^'  So 
in  the  case  at  bar,  if  there  were  any  other  irregular- 
ities in  adopting  the  charter  amendment,  it  is  incum- 
bent upon  plaintiff  to  point  out  any  grounds  he  may 
claim  invalidates  the  proceedings. 

There  was  no  error  of  the  trial  court  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affibmed. 


Argued  July  15,  reversed  and  remanded  October  14,  rehearing 
allowed  December  2,  argued  on  rehearing  December  20,  1919, 
former  opinion  set  aside  and  decree   affirmed  July  20,   1920. 

PIEEEAED  V.  HOCH. 

(184  Pae.  494;  191  Pae.  328.) 

Army  and  Navy— Soldiers'  Belief  Act  Abating  Mortgage  Foreclos- 
ure not  Affected  by  Federal  Btatntes. 

1.  Laws  of  1917,  Chapter  275,  abating  mortgage  foreclosure 
action  where  owner  has  enlisted  in  the  military  service  of  United 
States  during  and  for  60  days  subsequent  to  expiration  of  war, 
was  not  superseded  or  suspended  by  Soldiers'  and  Sailors'  Civil 
Relief  Act  (U.  S.  Comp.  Stats.  1918,  Sections  3078%a-307S%ss)-; 
a  federal  act  not  possessing  superiority  to  state  legislation  upon- 
the   subjeet  of  remedies  and  procedure  in  such  courts. 

(Xmstitatioiial  Law — ^Moratorium  as  to  Soldiers  not  Impairment  of 
Contracts. 

2.  Laws  of  1917,  Chapter  275,  abating  mortgage  foreclosure  action 
for  period  of  war  and  60-day  period  subsequent  to  termination 
thereof,   where   owner   has   enlisted   in  military    service   of   United 
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States,    does   not   impair   obligation    of   contracts;    such   stay    being 
reasonable  in  view  of  nation's  need  for  enlisted  men. 

Army  and  Navy—Uiuler  Soldiers'   Belief   Statate  Mortgage  Fore- 
clofmre  Action  not  Enforceable. 

3.  Under  Laws  of  1917,  Chapter  275,  court  had  no  jurisdiction 
to  enter  decree  in  mortgage  foreclosure  action  where  owner  was 
in  the  military  service  of  Sie  United  States,  having  enlisted  for  a 
term  of  three  years  or  for  duration  of  war,  under  U.  S.  Comp. 
Stats.  1918,  Sections  1891a,  2026a. 

ON  BEHEARINa. 

OonstitittlonAl  Law-— Moratorixim  Law  for  Soldiers  Does  not  Impair 
Obligation  of  Contracts. 

4.  A  moratorium  law  in  favor  of  soldiers  in  some  form  is  valid, 
not  being  violative  of  the  constitutional  provision  against  the  pas- 
sage of   laws  impairing  the  obligations   of   contracts. 

Army    and    Kavy— Legislation    Protecting    Soldiers    Against    Suit 
Witliin  Power  of  Congress. 

5.  Federal  legislation  protecting  soldiers  against  suit  during 
war,  as  the  federal  Soldiers'  and  Sailors'  Civil  Relief  Act  (U.  S. 
Comp.  Stats.  1918,  U.  8.  Comp.  Stats.  Ann.  Supp.  1919,  Sections 
3078%a-3078%ss),  held  within  the  power  of  Congress  under  Article 
I,  Section  8,  of  the  U.  S.  Constitution,  giving  power  to  declare 
war,  raise  and-  maintain  armies,  etc. 

Army  and  Kavy— Federal  Soldiers'   and  Sailors'  Oivll  Belief  Act 
Superior  to  State  Act 

6.  Federal  statute,  protecting  soldiers  against  suit  during  war, 
within  power  of  Congress  to  enact  under  Article  I,  Section  8,  of 
the  U.  S.  Constitution,  comes  within  Article  VI,  declaring  Consti- 
tution and  laws  of  United  States  shall  be  supreme  law  of  land, 
binding  on  judges  of  every  state,  so  that  federal  Soldiers'  and 
Sailors'  Civil  Relief  Act  (U.  S.  Comp.  Stats.  1918,  U.  S.  Comp. 
Stats.  Ann.  Supp.  1^19,  Sections  3078V4a-3078%ss)  is  superior  to 
Laws  of  1917,  Chapters  275,  515,  forbidding  mortgage  foreclosure 
action  where  owner  has  enlisted  in  military  service  of  United 
States  during  the  war  with  Germany. 

Judgment-Judgment  by  Default  Rendered  by  Ooort  Against  De- 
fendant on  Whom  Amended  Complaint  not  Served  not  Void. 

7.  Judgment  rendered  by  default  by  the  court  against  a  defend- 
ant on  whom  the  amended  complaint  was  not  served,  though  irreg- 
ular, is  not  treated  as  void,  though  the  rule  is  otherwise  respecting 
entry  by  the  clerk  of  judgments  by  default  under  statute  giving 
him   that   ministerial   authority. 

Judgment — ^Decree  Void  Pro  Tanto  Properly  Cfanceled. 

8.  Where  decree  was  void  pro  tcmio  as  a  deficiency  judgment, 
forbidden  by  Section  426,  L.  O.  L.,  as  to  surplus  remaining  after 
return  of  judicial  sale  on  foreclosure  had  been  made^  it  was  prop- 
erly canceled  to  such  extent  by   the  court. 
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From  Multnomah:  Geobgb  W.  Staplbtok,  Judge. 

In  Bana 

This  is  a  suit  for  the  foreclosure  of  a  mortgage. 
For  the  purposes  of  this  appeal,  the  parties  have 
stipulated  the  facts,  which,  briefly  stated,  are  as 
follows : 

In  1909  the  plaintiff  sold  the  property  which  is  the 
subject  of  the  suit,  to  the  defendant  Hoch  for  the  simi 
of  $40,500,  of  which  $10,500  was  paid  in  cash,  and 
for  the  remaining  $30,000,  there  were  executed  the 
note  and  mortgage  sued  upon.  On  April  11,  1918, 
Hoch  sold  the  property  to  the  defendant  Guyer,  who 
has  since  been  the  owner  of  the  legal  title  thereto. 
On  July  6,  1917,  Guyer  enlisted  in  the  army  of  the 
United  States  in  the  volunteer  forces  thereof,  and  is 
still  in  such  service.  During  the  pendency  of  the  suit 
in  the  lower  court,  he  was  with  the  army  in  France. 
Under  the  provisions  of  the  act  of  Congress  of  1918, 
entitled  '^ Soldiers^  and  Sailors'  Civil  Relief,'^  J.  M. 
Haddock  was  appointed  by  the  court  as  attorney  for 
Guyer,  for  the  purpose  of  protecting  his  interests  in 
the  litigation,  by  whom  an  answer  was  filed,  pleading 
in  abatement,  by  reason  of  Guyer 's  military  service. 
It  is  conceded  that  at  the  time  when  the  suit  was 
commenced  the  debt  was  due  and  unpaid.  Upon  a 
trial  there  was  a  decree  entered  awarding  plaintiffs 
a  judgment  against  Hoch  in  the  sum  of  $33,579.50, 
foreclosing  the  mortgage  in  the  usual  form,  and  con- 
cluding with  the  following  language : 

**That  the  Receiver  be,  and  he  is  hereby  discharged 
and  is  ordered  to  account  to  defendant  Guyer  for  all 
the  moneys  collected  by  him;  the  decree  to  remain 
open  for  such  further  orders  to  be  entered  at  the  foot 
thereof,  as  the  Court  may  hereafter  direct  for  the 
purpose  of  granting  such  other  and  further  relief  as 
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may  be  necessary  to  carry  into  force  and  effect  the 
provisions  of  this  decree,  and  for  the  purpose  of  pro- 
tecting and  enforcing  the  rights  of  all  parties  to  this 
decree,  or  the  rights  of  purchaser  of  said  property 
under  this  decree,  and  to  that  end  and  purpose  the 
Court  hereby  retains  jurisdiction  of  this  cause. 
*' Dated  February  15th,  1919.'' 

Thereafter,  on  April  14,  1919,  a  supplemental  de- 
cree was  entered  as  follows : 

**It  Is  Therefore  Ordered:  That  the  proceeds  of 
said  sale,  be,  and  the  same  is  hereby  applied  to  the 
full  and  complete  payment,  satisfaction  and  discharge 
of  the  judgment  and  decree  heretofore  entered  herein. 

''And  Be  It  Further  Ordered:  That  no  other  or 
further  execution  be  issued  opt  of  this  Court  upon 
said  judgment  or  any  part  thereof,  and  that  the  same 
be  cancelled  of  record  as  paid  in  full  by  the  applica^ 
tion  of  the  proceeds  of  said  sale;  and  the  Clerk  of 
this  Court  is  hereby  ordered  to  mark  as  satisfied  the 
said  judgment  in  the  Journal  and  Judgment  Docket 
in  each  of  the  places  where  entered  or  docketed.'* 

From  these  decrees  the  plaintiffs  and  defendant 
Hoch  appeal.  Beyebsed  akd  Bemakded. 

For  appellants  Eugene  Pierrard  and  Pauline  Pier- 
rard,  his  wife,  there  was  a  brief  over  the  names  of  Mr. 
Roscoe  C.  Nelson  and  Mr.  John  W.  Kaste,  with  an 
oral  argument  by  Mr.  Nelson. 

For  defendant  Eugene  Hoch,  there  was  a  brief  over 
the  names  of  Mr.  J.  M.  Haddock  and  Mr.  Louis  fl. 
Tarpley,  with  an  oral  argument  by  Mr.  Haddock. 

BENSON,  J. — Defendant  Hoch  bases  his  dissatis- 
faction with  the  conduct  of  the  trial  court,  upon  its 
action  in  proceeding  with  the  suit  in  disregard  of  the 
provisions  of  Chapter  275,  General  Laws  of  Oregon 
for  1917.    This  act  reads  as  follows : 
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**No  snit  or  action  shall  be  commenced  or  main- 
tained, during  the  period  hereinafter  provided  for, 
to  foreclose  any  mortgage  upon  real  property,  or  to 
collect  the  debt  secured  thereby,  if  the  land  covered 
by  the  mortgage  be  owned,  wholly  or  in  part,  by  an 
enlisted  man  in  the  Army  or  Navy  of  the  United 
States,  who  shall  have  enlisted  therein  in  the  volun- 
teer forces  or  who  shall  have  been  enlisted  in  the 
National  Guard  of  the  United  States  and  of  the  State 
of  Oregon  and  his  organization  called  into  the  ser- 
vice of  the  United  States;  and  the  lands  of  any  such 
soldier  or  sailor  shall  be  exempt  from  judicial  sale 
for  the  satisfaction  of  any  judgment  during  the 
period  hereinafter  provided  for;  provided,  that  this 
moratorium  shall  extend  only  during  the  period  of 
actual  service  in  the  army  or  navy  forces  of  the 
United  States,  and  in  no  case  shall  begin  prior  to  the 
day  on  which  the  Congress  of  the  United  States  shall 
declare  war,  nor  continue  after  sixty  daj^s  subse- 
quent to  the  conclusion  of  such  war;  provided,  that 
all  statutes  of  limitation  in  effect  in  the  State  of  Ore- 
gon shall  be  suspended  during  the  period  above  de- 
scribed, as  to  the  mortgages,  debts  and  judgments  in 
this  Act  described.*' 

Defendant  insists  that  this  statute  deprives  the 
court  of  jurisdiction  to  entertain  this  suit  so  long  as 
the  defendant  Guyer  continues  in  the  service  of  the 
United  States  Army,  and  that  upon  the  disclosure  of 
the  facts,  the  court  should  have  dismissed  or  con- 
tinued the  cause.  It  may  here  be  noted  that  the  com- 
plaint alleges  that  the  defendant  Guyer  is  in  the  mili- 
tary service  of  the  United  States,  having  enlisted  on 
July  6,  1917,  and  it  is  stipulated  that  such  enlistment 
was  in  the  volunteer  forces  of  the  United  States. 

An  examination  of  the  U.  S.  Compiled  Statutes, 
1918,  Sections  1891a  and  2026a,  discloses  that  the 
term  of  such  enlistment  is  three  years,  or  a  less  time 
if  the  war  shall  sooner  be  terminated. 


\ 
\ 
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Plaintiffs  present  two  reasons  for  the  disregard  of 
the  act  of  the  state  legislature  of  1917 : 1.  That  it  was 
superseded  or  suspended  by  the  act  of  Congress  of 
March  8,  1918,  known  as  the  Soldiers'  and  Sailors* 
Civil  Relief,  which  undertakes  to  cover  the  same 
ground;  and  2.  That  the  act  is  unconstitutional,  in 
that  it  impairs  the  obligation  of  a  contract. 

!•  Regarding  the  first  of  these  contentions,  it  may 
be  remarked  that  counsel  have  not  favored  us  with 
any  citations  of  authority  upon  the  question,  and  it 
is  difficult  to  conceive  of  a  federal  act  possessing 
superiority  to  state  legislation  upon  the  subject  of 
remedies  and  procedure  in  state  courts. 

The  important  question  for  our  consideration  is 
this:  Does  Chapter  275,  Laws  of  1917,  impair  the 
obligations  of  contracts!  During  our  Civil  War  of 
1861-1865,  a  number  of  the  state  legislatures  enacted 
similar  stay  laws,  and  we  have  examined  the  cases 
arising  thereunder  with  deep  interest.  The  Pennsyl- 
vania Act  was  as  follows: 

*'No  civil  process  shall  issue  or  be  enforced  against 
any  person  mustered  into  the  service  of  this  state,  or 
of  the  United  States,  during  the  term  for  which  he 
shall  be  engaged  in  such  service,  nor  until  thirty  days 
after  he  shall  have  been  discharged  therefrom:  Pro- 
vided, That  the  operjation  of  all  statutes  of  limita- 
tion shall  be  suspended  upon  all  claims  against  such 
person  during  such  term." 

Under  the  act,  in  the  case  of  Breitenbach  v.  Bush, 
44  Pa.  St.  313  (84  Am.  Dec.  442),  the  Supreme  Court 
of  Pennsylvania,  speaking  by  Mr.  Justice  Woodwabd, 
gives  us  an  exhaustive  and  well-considered  discussion 
of  the  subject,  in  which  are  collated  and  reviewed  all 
of  the  leading  and  important  authorities  which  might 
aid  in  a  satisfactory  solution  of  the  problem.  Then, 
as  now,  the  federal  statutes  fixed  the  term  of  enlist- 
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ment  of  volunteers  at  three  years,  or  for  a  less  time 
if  the  war  was  sooner  ended.  There,  as  here,  it  was 
urged  that  the  act  violated  the  constitutional  inhihi- 
tion  upon  the  states,  to  impair  by  law  the  obligation 
of  contracts.  The  conclusion  in  that  case  is  to  the 
effect  that  snch  stay  of  proceedings  is  permissible 
and  valid  if  for  a  time  that  is  definite  and  not  unrea- 
sonable, but  void  if  for  an  indefinite  time,  or  for  a 
time  that  is  unreasonable.  It  is  further  considered 
that  the  term  of  enlistment  being  fixed  at  thi*ee  years, 
or  a  possibly  shorter  time,  it  was  not  unreasonable, 
considered  in  the  light  of  existing  circumstances. 
After  reviewing  the  condition  of  war  which  then  pre- 
vailed, the  learned  jurist  continues : 

**Now,  if  a  stay  of  execution  for  three  years  would 
not  be  tolerated  in  ordinary  times,  did  not  these  cir- 
cumstances constitute  an  emergency  that  justified  the 
pushing  of  legislation  to  the  extremest  limit  of  the 
Constitution!  No  citizen  could  be  blamed  for  volun- 
teering. He  was  invoked  to  do  so  by  appeals  as 
strong  as  his  love  of  country.  In  the  nature  of 
things  there  is  nothing  unreasonable  in  exempting  a 
soldier  *s  property  from  execution  whilst  he  is  absent 
from  home  battling  for  the  supremacy  of  the  Consti- 
tution and  the  integrity  of  the  Union.  And  when  he 
has  not  run  before  he  was  sent,  but  has  yielded  him- 
self up  to  the  call  of  his  country,  his  self-sacrificing 
patriotism  pleads,  trumpet-tongued,  for  all  the  indul- 
gence from  his  creditors  which  the  legislature  has 
power  to  grant.  If  the  term  of  indulgence  seems 
long  in  this  instance,  it  was  not  longer  than  the  time 
for  which  the  President  and  Congress  demanded  the 
soldiers'  servicer.  It  was  not  for  him,  nor  is  it  for 
us  to  re  judge  the  discretion  of  the  President  and 
Congress  in  this  regard.  Basing  ourselves  on  what 
they  did,  constitutionally,  the  question  for  us  is, 
whether  the  stay  granted  by  our  own  legislature  to 
our  citizen  soldiers  was  unreasonable.  In  view  of 
the  extraordinary  circumstances  of  the  case,  we  can- 
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not  pronounce  it  unreasonable.  We  see  in  it  no  wan- 
ton or  careless  disregard  of  the  obligation  of  con- 
tracts, but  only  a  sincere  effort  to  enable  the  general 
government  to  prosecute  with  success  a  war  which,  in 
its  exclusive  right  of  judgment,  it  resolved  to  wage.*' 

2.  All  that  is  said  about  existing  conditions  at  the 
time  when  the  statute  was  enacted,  and  what  is  said 
about  the  reasonableness  of  the  suspension  of  the 
remedy  in  that  case,  is  equally  true  and  impressive 
in  the  consideration  of  the  case  at  bar,  and  demands 
no  elaboration  at  our  hands.  The  doctrine  of  this 
opinion  is  supported  by  the  following  citations: 
Bruns  v.  Crawford,  34  Mo.  330;  Johnson  v.  Higgins, 
3  Mete.  (Ky.)  566;  Barkley  v.  Glover,  4  Mete.  (Ky.) 
44;  Wolf  kid  V.  Mason,  16  Abb.  Pr.  (N.  Y.)  221; 
McCorndck  v.  Rusch,  15  Iowa,  127  (83  Am.  Dec.  401) ; 
Edmondson  v.  Ferguson^  11  Mo.  344 ;  Lindsey  v.  Bur- 
bridge,  11  Mo.  545;  Coxe'a  Executor  v.  Martm,  44  Pa. 
St.  322. 

3.  We  conclude,  therefore,  that  the  trial  court  was 
without  jurisdiction  to  enter  any  decree  at  the  time 
when  it  undertook  to  do  so.  This  view  renders  it  un- 
necessary to  consider  any  other  assignment  of  error. 

The  decree  is  reversed,  and  the  cause  will  be  re- 
manded for  further  proceedings  not  inconsistent 
herewith.  Bsvebsbd  akd  Bsmanpbd. 
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Former  opinion  set  aside  end  decree  of  lower  eourt  affirmed  July 

20,  1920. 

On  Petition  fob  Beheabinq. 

(191  Pa«.  328.) 

Mr.  Johk  W.  Kaste  for  appellants  Pierrard. 

Mr.  J.  M^  Haddock  and  Mr.  Louis  H.  Tarpley  for 
defendant  Hoch. 

BURNETT,  J.— The  petition  of  the  plaintiffs  for 
rehearing  urges  the  contention  that  the  act  of  Con- 
gress of  March  8,  1918,  known  as  the  Soldiers^  and 
Sailors*  Civil  Relief  Act,  governs  ^the  matter  of  ex- 
emption of  those  in  the  military  service  of  the  United 
States  from  the  operation  of  litigation  in  the  state 
courts,  and  is  paramount  to  and  exclusive  of  the  state 
legislation  on  the  same  subject  as  embodied  in  the  act 
of  February  19,  1917,  '*  relating  to  and  limiting  suits 
to  foreclose  mortgages  and  levy  of  execution  upon 
judgments  upon  and  against  lands  of  soldiers  and 
sailors  in  the  actual  service  of  the  United  States  dur- 
ing war'':  Laws  1917,  Chapter  275,  p.  515.  "the 
petition  also  argues  that  the  state  legislation  is  un- 
constitutional, in  that  it  impairs  the  obligation  of  the 
contract  contained  in  the  note  and  mortgage  in  suit. 

4.  A  re-examination  of  the  validity  of  moratorium 
laws  in  general  when  measured  by  the  constitutional 
standard  forbidding  the  passage  of  laws  impairing 
the  obligation  of  contracts  has  led  us  to  the  same 
conclusion  as  before.  Indeed,  the  regularity  of  the 
state  Btatute  alone  is  questioned  here,  and  that  only 
by  the  plaintiffs.  All  contracts  are  made  in  the  light 
of  all  the  terms  of  the  national  and  state  organic 
laws.    Among  them  as  indicated  by  the  former  opin- 
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ion  and  the  precedents  there  cited  is  the  power  of  the 
legislative  branch  of  government  to  suspend  the 
operation  of  remedies — ^not  the  obligation  of  con- 
tracts— ^for  a  reasonable  time,  to  the  end  that  the  sol- 
dier may  not  be  hindered  or  impeded  in  the  war 
service  of  his  country.  We  regard  it  as  settled, 
therefore,  that  a  moratorium  law  in  some  form  is 
valid. 

The  question  that  more  directly  concerns  us  in  the 
present  juncture  is :  Which  of  the  twain  shall  prevail 
to  the  exclusion  of  the  other,  if  at  all,  the  act  of 
Congress,  or  the  statute  enacted  by  the  legislature  of 
this  state  on  that  subject! 

The  act  of  Congress  of  March  8,  1918,  Chapter  20, 
40  Stat.  440  (U.  S.  Comp.  Stats.  Ann.  Supp.  1919, 
§§  3078l^a-3078%ss,  Fed.  Stats.  Ann.  (1918  Supp.), 
pp.  812,  825),  begins  by  stating  that: 

**For  the  purpose  of  enabling  the  United  States 
the  more  successfully  to  prosecute  and  carry  on  the 
war  in  which  it  is  at  present  engaged,  protection  is 
hereby  extended  to  persons  in  the  military  service  of 
the  United  States  in  order  to  prevent  prejudice  or 
injury  to  their  civil  rights  during  their  term  of  ser- 
vice and  to  enable  them  to  devote  their  entire  energy 
to  the  military  needs  of  the  nation,  and  to  this  end 
the  following  provisions  are  made  for  the  temporary 
suspension  of  le^al  proceedings  and  transactions 
which  may  prejudice  the  civil  rights  of  persons  in 
such  service  during  the  continuance  of  the  present 
war'':  Section  100,  U.  S.  Comp.  Stats.  1919  (Section 
3078l^a,  Fed.  Stats.  Ann.  1918,  Supp.,  p.  812). 

The  legislation  goes  on  to  define  the  terms  **  per- 
sons in  military  service,"  what  is  meant  by  the 
period  of  military  service,  it  being  from  the  date  of 
the  approval  of  the  act  as  to  all  persons  then  in  ser- 
vice and,  for  those  entering  afterwards,  the  date  of 
such  entrance,  and  the  termination  to  be  from  the 
date  of  the  discharge  from  active  service,  or  death 
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while  in  such  service,  but  in  no  case  beyond  the  ex- 
piration of  the  law.    It  is  said  therein  that: 

**The  term  'court'  as  used  in  this  act  shall  include 
any  court  of  competent  jurisdiction  of  the  United 
States  or  of  any  state,  whether  or  not  a  court  of 
record' ' :  Section  101  (Section  3078aa). 

Under  Article  n  (Sections  200-205  [Sections 
3078i/4bb-3078i4e]),  if  a  defendant  in  the  military  ser- 
vice  makes  default  of  appearance  in  any  litigation,  it  is 
required  that  a  bond  shall  be  given  to  save  him  harm- 
less from  loss  or  damage  by  reason  of  any  subsequent 
judgment,  before  the  court  will  make  final  determina- 
tion of  the  action.  Under  certain  circumstances  the 
court  may  appoint  an  attorney  for  him,  and  provision 
is  made  for  opening  the  final  decree  in  his  interest 
if  the  soldier  has  a  genuine,  valid  defense.  Much  is 
left  to  the  discretion  of  the  court  by  the  subsequent 
provisions  of  the  act,  so  that  the  rights  of  both  par- 
ties may  be  properly  conserved.  In  short,  the  act 
of  Congress  very  fully  covers  the  procedure  to  be 
observed  in  case  a  soldier  or  sailor  is  a  party  defend- 
ant in  any  state  court. 

On  the  other  hand,  the  Oregon  moratorium  law 
(Chapter  275,  Laws  of  1917,  page  515),  in  substance, 
tersely  declares  that  no  suit  or  action  shall  be  com- 
menced to  foreclose  a  mortgage,  or  to  collect  a  debt 
secured  thereby  if  the  land  involved  is  wholly  or 
partly  owned  by  a  volunteer  soldier  or  sailor,  nor 
shall  the  same  be  sold  to  satisfy  a  judgment  against 
such  an  individual.  The  state  act  forbids  such  liti- 
gation. The  national  act  provides  for  carrying  it  on 
to  completion.  The  sale  denied  by  the  state  is  al- 
lowed by  the  nation,  all  under  conditions  which 
Congress  evidently  deemed  reasonable. 

97 
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It  is  well  first  to  inquire  whether  or  not  snch  legis- 
lation is  within  the  scope  of  the  powers  of  Congress. 
It  i^  said  in  Section  8,  Article  I,  of  the  United  States 
Constitution,  that: 

**The   Congress   shall  have  power  •  •  to   declare 
war,  •  •  to  raise  and  support  armies,  *  *  to  provide 
and  maintain  a  navy,  •  *  to  make  rules  for  the  gov-  ' 
ernment  and  regulation  of  the  land  and  naval  forces ; 

•  •  and  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers^  and  all  other  powers  vested  by  this  Consti- 
tution m  the  government  of  the  IJnitea  States  or  in 
any  department  or  oflScer  thereof.** 

Bespecting  the  implied  powers  of  Congress,  the 
text-writer  in  12  C.  J.,  page  744,  thus  sums  up  the 
accepted  doctrine: 

.  **  While  the  Constitution  of  the  United  States  is  a 
grant  of  power  and  the  federal  government  possesses 
only  the  powers  conferred  upon  it  by  that  instrument, 
yet  it  possesses  not  only  the  powers  expressly  con- 
ferred, but  also  all  powers  reasonably  necessary  to 
carry  into  execution  the  powers  granted.    The  word 

*  necessary*  has  been  construed  not  to  mean  'indispen- 
sable,' but  to  include  all  powers  which  are  appropri- 
ate for  the  accomplishment  of  a  constitutional  piir- 
pose,  and  not  forbidden  by  the  letter  or  spirit  oi  the 
Constitution.*' 

In  the  leading  case  of  McCvlloch  v.  Matylandj  4 
Wheat.  416,  421  (4  L.  Ed.  579),  Chief  Justice 
Mabshall  said: 

**Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  Constitution,  are  constitutional." 

Illustrations  of  approved  exercise  of  implied 
powers  of  Congress  ancillary  to  the  enabling  clauses 
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of  the  Constitution  are  found  in  the  national  pure 
food  laws,  the  federal  employers*  liability  law  and 
such  as  the  acts  of  Congress  of  March  3,  1863  (Chap- 
ter 81,  12  Stat  755),  and  May  11,  1866  (Chapter  80, 
14  Stat.  46),  extending  protection  to  all  persons  for 
acts  done  under  military  anthority  in  conducting  the 
Civil  War.  As  early  as  March  16, 1802,  the  Congress 
enacted  a  statute  (Chapter  9,  2  Stat.  136),  prohibit- 
ing the  arrest  of  any  soldier  for  a  debt  of  less  than 
the  sum  of  twenty  dollars  contracted  before  enlist- 
ment, or  for  any  debt  contracted  after  enlistment 
Similar  legislation  was  enacted  by  Congress  during 
the  war  with  Mexico,  1846-1848.  All  these  acts  have 
been  upheld.  The  law  of  Congress  now  nnder  con- 
sideration thus  far  has  had  but  little  judicial  atten- 
tion, so  far  as  our  research  has  extended.  In  Hoff- 
man V.  Charlestown  Five-Cent  Savings  Bank,  231 
Mass.  234  (121 N.  E.  15),  the  Supreme  Court  of  Massa- 
chusetts expressly  sustains  the  statute,  saying: 

**  There  can  be  no  question  of  the  constitutionality 
of  the  act.  It  is  a  war  measure  within  the  power  of 
Congress,  therefore  the  supreme  law  of  the  land.  For 
this  reason  it  governs  the  foreclosure  of  mortgages 
upon  real  estate -within  the  territorial  limits  of  the 
commonwealth.  *  * 

5,  6.  It  would  therefore  appear,  as  declared  in 
substance  in  the  preamble,  that  this  legislation  is  a 
legitimate  function  of  Congress  under  its  power  to 
declare  war  and  to  maintain  armies,  to  enact  laws 
designed  to  protect  its  soldiers  and  sailors  engaged 
in  the  prosecution  of  a  war,  and  thus  to  maintain  the 
morale  of  its  armies.  Within  the  doctrine  announced 
by  the  great  expounder  of  the  Constitution,  Chief 
Justice  Mabshall,  it  is  constitutional  because  it  is  a 
convenient  means  of  carrying  out  the  declared  power 
of  Congress.    This  being  true,  it  comes  within  the 
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scope  of  Article  VI  of  the  national  Constitution,  de- 
claring that: 

**Thi8  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof  *  * 
shall  be  the  supreme  law  of  the  land;  and  the  judges 
of  every  state  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding. '  * 

On  this  point  the  Supreme  Court  of  Wisconsin,  in 
KonJcel  v.  State,  168  Wis.  335  (170  N.  W.  715),  upheld 
this  very  act  as  against  the  law  of  the  State  of  Wis- 
consin covering  common  ground. 

In  the  present  juncture,  the  law  of  Congress,  su- 
preme as  it  is,  has  set  down  a  certain  procedure 
governing  the  issues  here  involved.  Its  authority  is 
paramount  to  that  of  the  state.  There  cannot  be  two 
rules  covering  the  same  subject  matter;  for  as  said 
in  Prigg  v.  Pennsylvania,  16  Pet.  639,  697  (10  L.  Ed. 
1060,  see,  also,  Rose's  U.  S.  Notes),  quoted  with  ap- 
proval in  New  York  Central  R.  R.  Co.  v.  Winfield, 
244  U.  S.  147  (61  L.  Ed.  1045,  Ann.  Cas.  1917D,  1139, 
L.  B.  A.  1918C,  439,  37  Sup.  Ct.  Bep.  646) : 

**If  Congress  have  a  constitutional  power  to  regu- 
late a  particular  subject  and  they  do  actually  regulate 
it  in  a  given  manner,  and  in  a  certain  form,  it  can- 
not be,  that  the  state  legislatures  have  a  right  to 
interfere,^  and  as  it  were,  by  way  of  complement  to 
the  legislation  of  Congress,  to  prescribe  additional 
reflations,  and  what  they  may  deem  auxiliary  regu- 
lations for  the  same  purpose.  In  such  a  case,  the 
legislation  of  Congress,  in  what  it  does  prescribe, 
manifestly  indicates  that  it  does  not  intend  that  there 
shall  be  any  further  legislation  to  act  upon  the  sub- 
ject matter.  Its  silence  as  to  what  it  does  not  do  is 
as  expressive  of  what  its  intention  is  as  the  direct 
provisions  made  by  if 

In  the  Winfield  case  the  question  involved  was: 
Which  should  prevail,  the  Federal  Employers*  Lia- 
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biUty  Act  of  April  22,  1908,  35  Stats,  at  L:  65, 
Chapter  149  (U.  S.  Comp.  Stats.,  §§  8657-8665,  Fed. 
Supp.  Ann.  (2  ed.),  p.  1208),  or  the  New  York  Work- 
men's Compensation  Act  (N.  Y.  Laws  1913,  Chapter 
816)?  It  was  there  held,  according  to  the  syllabus, 
that: 

'*The  entire  snbject  of  the  liability  of  interstate 
railway  carriers  for  the  death  or  injury  of  their  em- 
ployees while  employed  by  them  in  interstate  com- 
merce is  so  completely  covered  by  the  provisions  of 
the  Federal  Employers*  Liability  Act  of  April  22, 
1908,  *  *  as  to  prevent  any  award  under  the  New 
York  Workmen's  Compensation  Act  *  *  where  an 
employee  was  injured,  or  killed  without  fault  on  the 
railway  company's  part  while  he  was  engaged  in 
interstate  commerce,  although  the  federal  act  gives 
the  right  of  recovery  only  when  the  injury  results  in 
whole  or  in  part  from  negligence  attributable  to  the 
carrier. ' ' 

The  opinion  of  Mr.  Justice  Van  Dbvanteb  discusses 
the  question  at  length,  and  arrives  at  the  conclusion 
that  the  federal  act  was  exclusive ;  one  of  the  reasons 
given  being  the  desirability  of  having  a  uniform 
statute  on  the  subject,  so  that  interstate  carriers 
should  not  be  subject  to  new  legislation  every  time 
they  crossed  a  state  line.  That  circumstance  is  pecu- 
liarly applicable  to  the  case  in  hand,  for  the  reason 
that  the  federal  legislation  is  designed  for  the  pro- 
tection of  soldiers  in  the  service  of  the  general  gov- 
ernment, and  it  would  be  depreciative  of  the  morale 
of  the  troops  if  it  were  allowable  that  those  from 
Oregon  should  be  affected  by  one  kind  of  moratorium 
law  and  those  from  other  states  by  some  greatly  dif- 
ferent. Congress  clearly  had  the  right  to  enter  this 
field  of  legislation  and  make  a  uniform  rule  to  the 
exclusion  or  supersession  of  all  state  laws  on  the 
same  subject. 
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Mr.  Justice  Brandies  dissented  in  the  Winfield  case, 
244  U.  S.  147  (61  L.  Ed.  1045,  Ann.  Cas.  1917D,  1139, 
L.  B.  A.  1918C,  439,  37  Sup.  Ct  Rep.  646),  and  cited 
certain  precedents  as  tending  to  support  his  views. 
Among  them  was  Sligh  v.  KirJcwood,  237  U.  S.  52 
(59  L.  Ed.  835,  35  Sup.  Ct.  Rep.  501).  In  that  case 
a  conviction  under  a  state  law  forbidding  the  ship- 
ment of  unripe  fruit  unfit  for  use  was  sustained, 
although  it  ^as  an  interstate  shipment,  for  the  rea- 
son that  Congress  had  not,  prior  to  that  time,  legis- 
lated on  the  subject.  Another  was  Atlantic  Coast  L. 
Ry.  V.  Georgia,  234  U.  S.  280  (58  L.  Ed.  1312,  34  Sup. 
Ct.  Rep.  829),  wherein  a  statute  of  the  State  of 
Georgia  prescribing  a  certain  kind  of  locomotive 
headlight  was  sustained,  because  there  was  no  federal 
legislation  on  the  subject  and  notwithstanding  it 
would  incidentally  affect  railways  engaged  in  inter- 
state commerce.  It  was  held  in  Missouri  etc.  Ry.  v. 
Harris,  234  U.  S.  412  (58  L.  Ed.  1377,  L.  R.  A.  1915E, 
942,  34  Sup.  Ct.  Rep.  790),  that  a  statute  of  the  state 
providing  for  an  attorney's  fee  for  the  collection  of 
all  claims  indiscriminately,  including  those  against  an 
interstate  carrier,  was  valid,  because  in  the  first  place 
it  only  incidentally  affected  interstate  carriers,  and, 
further,  because  Congress  had  not  acted  on  that  sub- 
ject. Savage  v.  Jones,  225  TJ.  S.  501  (56  L.  Ed.  1182, 
32  Sup.  Ct.  Rep.  715),  was  an  effort  of  a  resident  of 
Minnesota  who  manufactured  what  was  called  '*  Inter- 
national Stock  Food*'  to  avoid  the  effect  of  an  act 
of  the  State  of  Indiana  requiring  a  statement  of  the 
ingredients  of  such  compounds  to  be  placed  on  the 
package.  The  opinion  by  Mr.  Justice  Hughes  affords 
a  canon  by  which  it  may  be  determined  which  shall 
be  paramount,  a  federal  or  a  state  law  on  the  same 
subject,  thus: 
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-         -  -  " ^^—^ — — 

• 

^  *  *  When  the  question  is  whether  a  federal  act  Over- 
rides a  state  law,  the  entire  scheme  of  the  statute 
must,  of  course,  be  considered,  and  that  which  needs 
must  be  implied  is  of  no  less  force  than  that  which 
is  expressed.  If  the  purpose  of  the  act  otherwise  can- 
not be  accomplished — ^if  its  operation  within  its 
chosen  field  else  must  be  frustrated  and  its  provisions 
be  refused  their  natural  effect — the  state  law  must 
yield  to  the  regulation  of  Congress  within  the  sphere 
of  its  delegated  power.  •  * 

** But. the  intent  to  supersede  the  exercise  by  the 
state  of  its  police  power  as  to  matters  not  covered 
by  the  federal  legislation  is  not  to  be  inferred  from 
the  mere  fact  that  Congress  has  seen  fit  to  circum- 
scribe its  regulation  and  to  occupy  a  limited  field.  In 
other  words,  such  intent  is  not  to  be  implied  unless 
the  act  of  Congress,  fairly  interpreted,  is  in  actual 
conflict  with  the  law  of  the  state.  ^^ 

The  principle  that  when  the  national  legislature 
has  spoken  on  a  subject  within  the  scope  of  its 
powers,  it  must  prevail  over  any  state  legislation  on 
the  same  subject  was  distinctly  recognized  in  this 
case.  The  only  holding  applicable  here  was  that  in 
that  instance  there  was  nothing  in  the  federal  law 
covering  the  point  in  dispute,  and  hence  that  there 
was  no  conflict.  Missouri  Pacific  Ry.  Co.  v.  Larrabee 
F.  Mais  Co.,  211  U.  S.  612  (53  L.  Ed.  352,  29  Sup. 
Ct.  Kep.  214)  merely  decides  that,  in  the  absence  of 
Congressional  or  Interstate  Commerce  Commission's 
action  the  state  was  permitted  to  enforce  the  common- 
law  duty  of  common  carriers  to  treat  all  shippers 
alike.  In  Ashell  v.  Kansas,  209  U.  S.  251  (52  L.  Ed. 
778,  14  Ann.  Cas.  1101,  28  Sup.  Ct.  Rep.  485),  the 
inspection  of  cattle  coming  into  a  state  and  the  re- 
jection of  those  diseased  was  upheld  in  default  of  a 
United  States  law  on  the  same  subject.  There  also 
the  principle  already  alluded  to  is  recognized,  but 
held  not  applicable  under  the  legislation  in  question. 
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Grossman  v.  Lurman,  192  U.  S.  189  (48  L.  Ed.  401, 
24  Sup.  Ct.  Rep.  234),  distinguished  between  the  in- 
spection law  of  New  York  preventing  the  sale  of 
adulterated  food,  and  a  similar  law  forbidding  the 
importation  of  food,  drugs  or  liquor  adulterated  with 
poisonous  or  noxious  chemicals.  The  right  of  a  state 
to  protect  its  inhabitants  from  imposition  by  means 
of  food  adulterated  in  any  manner  was  upheld,  be- 
cause the  federal  law  restricted  its  operation  to  that 
adulterated  with  poisons,  without  reference  to  harm- 
less alloys.  Reid  v.  Colorado,  187  XJ.  S.  137  (47 
L.  Ed.  108,  23  Sup.  Ct  Bep.  92),  was  another  case 
respecting  the  transportation  of  livestock  suspected 
to  be  suffering  from  an  infectious  disease.  Discuss- 
ing the  question  involved,  Mr.  Justice  Hablan,  speak- 
ing for  the  court,  said : 

**It  is  quite  true  as  urged  on  behalf  of  the  defend- 
ant, that  the  transportation  of  livestock  from  state  to 
state  is  a  branch  of  interstate  commerce,  and  that 
any  specified  rule  or  regulation  in  respect  of^such 
transportation,  which  Congress  may  lawfully  pre- 
scribe or  authorize,  and  which  may  properly  be 
deemed  a  regulation  of  such  commerce,  is  paramount 
throughout  the  Union.  So  that  when  the  entire  sub- 
ject of  the  transportation  of  livestock  from  one  state 
to  another  is  taken  under  direct  national  supervision 
and  a  system  devised  by  which  diseased  stock  may 
be  excluded  from  interstate  commerce,  all  local  or 
state  regulations  in  respect  of  such  matters  and 
covering  the  same  ground  will  cease  to  have  any 
force,  whether  formally  abrogated  or  not,  and  such 
rules  and  regulations  as  Congress  may  lawfully  pre- 
scribe or  authorize  will  alone  control.** 

After  having  thus  declared  the  precept  the  opinion 
goes  on  to  state: 

*'But  the  diflBculty  with  the  defendant's  case  is  that 
Congress  has  not  by  any  statute  covered  the  whole 
subject  of  the  transportation  of  livestock  among  the 


July,   1920.]  PlEBBAAD   V.   HOOH.  89 

several  states,  and,  except  in  certain  particulars  not 
involving  the  present  issue,  has  left  a  wide  field  for 
the  exercise  by  the  states  of  their  power,  by  appro- 
priate regulations,  to  protect  their  domestic  animals 
against  contagious,  infectious  and  communicable  dis- 
eases. * ' 

Missouri  etc.  Ry.  Co.  v.  Haher,  169  U.  S.  613  (42 
L.  Ed.  878,  18  Sup.  Ct.  Rep.  488),  concludes  that  the 
federal  Animal  Industry  Act  does  not  override  the 
Kansas  legislation,  giving  a  cause  of  action  against 
the  owner  of  imported  diseased  cattle  which  com- 
municate their  infirmity  to  cattle  belonging  to  the 
plaintiff.  The  principle  imder  consideration  is  thus 
recognized  in  the  syllabus : 

**A  state  statute,  although  enacted  in  pursuance 
of  a  power  not  surrendered  to  the  general  govern- 
ment, must  in  the  execution  of  its  provisions  yield 
in  case  of  conflict  to  a  statute  constitutionally  en- 
acted under  authority  conferred  upon  Congress;  and 
this,  without  regard  to  the  source  of  power  whence 
the  state  legislature  derived  its  enactment." 

Smith  V.  Alabama,  124  U.  S-  465  (31  L.  Ed.  508,  8 
Sup.  Ct.  Rep.  564),  upheld  a  regulation  of  the  State  of 
Alabama  requiring  locomotive  engineers  to  be  exam- 
ined and  licensed  by  the  state,  although  the  engineer 
in  question  was  engaged  in  interstate  commerce.  But 
the  reason  was,  that  there  was  no  federal  legislation 
on  the  subject.  The  opinion  teaches  that  a  federal 
law  on  the  subject  would  be  valid,  and  cites  on  that 
point,  Sinnott  v.  Davenport,  22  How.  227  (16  L.  Ed. 
243),  upholding  the  supremacy  of  the  federal  law  on 
the  subject  of  enrolling  and  licensing  vessels  engaged 
in  the  coast  trade.  This  remark  of  the  court  is  sig- 
nificant: 

**The  power  might  with  equal  authority  be  exer- 
cised in  prescribing  the  qualifications  for  locomotive 
engineers  employed  by  railroad  companies  engaged 
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in  the  transportation  of  passengers  and  goods  among 
the  states,  and  in  that  case  would  supersede  any  con- 
flicting provisions  on  the  same  subject  made  by  local 
authority.^' 

In  Michigan  Cent.  By.  v.  Vreeland,  227  TJ.  S.  59 
(57  L.  Ed.  417,  Ann.  Cas.  1914C,  176,  33  Sup.  Ct.  Rep. 
192),  referring  to  the  federal  Employers^  Liability 
Act,  it  was  said: 

''Congress  has  undertaken  to  cover  the  subject  of 
the  liability  of  railroad  companies  to  their  employees 
injured  while  engaged  in  interstate  commerce.  This 
exertion  of  a  power  which  is  granted  in  express 
terms  must  supersede  all  legislation  over  the  same 
subject  by  the  states.*' 

And  in  another  part  of  the  opinion  it  was  said : 

''We  may  not  piece  out  this  act  of  Congress  by  re- 
sorting to  the  local  statutes  of  the  state  of  procedure 
or  that  of  the  injury.'* 

St.^Jjouis  etc.  By.  Co.  v.  Seale,  229  XJ.  S.  156  (57  L. 
Ed.  1129,  Ann.  Cas.  1914C,  156,  33  Sup.  Ct.  Rep.  651), 
was  an  action  under  a  state  statute  for  the  death  of  an 
employee  engaged  in  interstate  commerce,  and  the 
court  said: 

"There  was  a  Texas  statute  on  the  subject  and' 
also  the  federal  one.  Both  could  not  occupy  the  same 
field,  and  they  were  unlike.  *  *  If  the  federal  statute 
was  applicable,  the  state  statute  was  excluded  by  rea- 
son of  the  supremacy  of  the  former  under  the  na- 
tional Constitution.'' 

The  defendant  Hoch  places  much  reliance  upon  the 
case  of  Carey  v.  South  Dakota,  250  TJ.  S.  118  (63 
L.  Ed.  886,  39  Sup.  Ct.  Rep.  403).  The  plaintiff 
there  sought  to  escape  prosecution  under  the  laws  of 
the  state  forbidding  the  shipment  of  ducks.  He 
claimed  immunity  by  virtue  of  the  federal  Migratory 
Bird  Act  of  March  4,  1913,  Chapter  145  (37  XJ.  S. 
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Stats.  828  )y  arguing  that,  because  Congress  had  legis- 
lated on  the  subject  in  any  manner,  the  state  law 
was  superseded.  But  that  federal  enactment  does 
not  in  any  sense  expressly  or  impliedly  supersede 
the  state  legislation.  On  the  contrary,  it  invites  co- 
operation by  the  states,  saying: 

**  Nothing  herein  contained  shall  be  deemed  to  af- 
fect or  interfere  with  the  local  laws  of  the  states 
and  territories  for  the  protection  of  nonmi^atory 
game  birds  resident  and  breeding  within  their  bor- 
ders, nor  to  prevent  the  states  and  territories  from 
enacting  laws  and  regulations  to  promote  and  ren- 
der efficient  the  regulations  of  the  Department  of 
Agriculture  provided  under  this  statute.*' 

This  self -construction  of  the  act  is  a  vital  part  of 
the  law.  Like  all  other  features  of  that  statute  it 
is  included  in  the  supremacy  of  federal  legislation 
in  matters  respecting  which  Congress  has  constitu- 
tional power  to  pass  laws. 

In  Charlottesville  etc.  Ry.  Co.  v.  VarnvUle  Furni- 
ture Co.,  237  U.  S.  597  (59  L.  Ed.  1137,  Ann.  Cas, 
1916D,  333,  35  Sup.  Ct.  Bep.  715),  where  there  was 
involved  a  penalty  prescribed  by  South  Carolina  for 
failure  to  pay  claims  for  damages  to  interstate  ship- 
ments of  merchandise,  it  was  said: 

**When  Congress  has  taken  the  particular  subject 
matter  in  hand,  coincidence  is  as  ineffective  as  oppo- 
sition, and  a  state  law  is  not  to  be  declared  a  help 
because  it  attempts  to  go  further  than  Congress  has 
seen  fit  to  go.'* 

Involved  in  Pennsylvania  Ry.  Co.  v.  Public  Service 
Commission,  250  U.  S.  566  (63  L.  Ed.  1142,  40  Sup.  Ct 
Bep.  36),  was  a  prosecution  of  the  company  before 
the  commission  for  a  violation  of  the  Pennsylvania 
state  law  requiring  a  platform  on  the  rear  car  of  all 
trains.    The  court  there  said : 
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*'But  when  the  United  States  has  exercised  its  ex- 
clusive powers  over  interstate  commerce  so  far  as 
to  take  possession  of  the  field,  the  states  no  more  can 
supplement  its  requirements  than  they  can  annul 
them.'' 

In  all  of  the  precedents  to  which  our  attention  has 
been  directed,  and  in  many  others  we  have  examined, 
the  principle  is  maintained  that,  where  Congress  has 
authority  under  the  Constitution  to  legislate  on  a 
subject,  and  has  covered  the  field  with  its  enactments, 
legislation  on  the  part  of  the  state  on  the  same  sub- 
ject is  superseded  and  laid  out  of  the  account: 
Chicago,  R.  7.  <&  P.  By.  Co.  y.^Hardwick  etc.  Co.,  226 
U.  S.  426  (57  L.  Ed.  284,  46  L.  R.  A.  (N.  S.)  203,  33 
Sup.  Ct.  Rep.  174) ;  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491  (57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257, 
33  Sup.  Ct.  Rep.  148). 

It  is  clear  that  under  the  war-maMng  power  the 
national  legislature  has  the  authority  to  provide  for 
the  protection  of  its  soldiers,  to  relieve  them  from 
anxiety  and  annoyance  respecting  litigation  at  home, 
and  to  make  a  general  rule  applicable  alike  to  all 
those  engaged  in  its  service.  In  this  instance  it  has 
occupied  the  whole  field,  which  of  necessity  excludes 
all  state  legislation  on  the  subject.  To  hold  other- 
wise is  to  impeach  the  act  of  Congress  as  beyond  the 
powers  of  that  body,  a  task  we  should  shrink  from 
assuming. 

It  follows  that  the  national  legislation  governing 
procedure  in  this  case  was  the  proper  standard  for 
the  Circuit  Court  to  follow,  to  the  exclusion  of  the 
previous  enactment  on  the  subject  by  the  legislative 
department  of  this  state.  This  results  because  the 
two  enactments  are  incompatible  with  each  other. 
The  state  law  forbids  all  action,  while  the  national 
law  countenances   action  under  conditions  more   or 
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less  favorable  to  the  military  defendant.  This  con- 
clusion renders  it  unnecessary  for  us  to  decide 
whether  or  not  the  act  of  the  co-ordinate  branch  of 
the  state  government  is  valid,  a  work  to  be  avoided 
unless  its  performance  is  strictly  necessary.  How- 
ever that  may  be,  it  is  dear  that  the  subsequent  law 
of  Congress  at  least  suspended  the  state  legislation  ' 
on  the  same  subject,  in  the  same  way  that  Congres- 
sional action  suspends  the  insolvency  laws  of  the 
state,  or  state  legislation  affecting  interstate  com- 
merce, and  the  like. 

The  other  question  presented,  respecting  the  action 
of  the  court  limiting  the  recovery  to  the  amount 
realized  at  the  sale  on  foreclosure,  is  governed  by  the 
majority  opinions  in  Wright  v.  Wimberly,  79  Or.  626 
(156  Pac.  257),  and  94  Or.  1  (184  Pac.  740).^  To- 
gether with  Justice  Benson  and  Justice  Hakbis  the 
writer  refused  to  agree  to  the  conclusion  there 
reached  by  our  brethren.  We  three  adhere  to  the 
views  we  there  expressed,  and  apply  the  result  of  that 
case  to  the  instant  controversy  solely  on  the  doctrine 
of  stare  decisis. 

7.  Contention  is  made  by  the  defendant  Hoch  that 
the  decree  was  void  as  against  Guyer,  because  the 
amended  complaint  was  not  served  upon  him. 
Eodgdon  v.  Goodspeed,  60  Or.  1  (118  Pac.  167),  cited 
by  him,  does  not  bear  out  the  contention  of  Hoch  on 
Ihis  point.  The  decree  in  this  case  was  rendered  by 
the  court  and  was  not  a  ministerial  act  as  narrated 
in  the  Hodgdon-Goodspeed  case ;  and  it  was  there  ex- 
pressly stated  that  judgments  of  the  kind  rendered 
by  the  court,  though  irregular,  are  not  treated  as 
void,  although  the  rule  is  otherwise  respecting  an 
entry  by  the  clerk  of  judgments  by  default  under  a 
statute  giving  him  that  ministerial  authority.  Sub- 
stantially the  same  doctrine  is  taught  in  GUlard  v. 
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GUlard,  88  Or.  95  (171  Pac.  557),  also  cited  in  behalf 
of  Hoch, 

8.  Complaint  is  made  also  that  the  conrt  had  no 
right  to  direct  the  cancellation  of  the  decree  as  to 
the  surplus  remaining  after  the  return  of  sale  had 
been  made,  and  that,  toir,  after  the  term;  but  under 
the  doctrine  of  Wright  v.  Wimberly,  79  Or.  626  (156 
Pac.  257),  94  Or.  1  (184  Pac.  740),  the  decree  was 
void  pro  tanto,  and,  as  taught  in  Hodgdon  v.  Good- 
speed,  60  Or.  1  (118  Pac.  167) : 

**When  a  void  jud^ent  is  called  to  the  attention 
of  a  court  in  which  it  was  entered,  it  is  incumbent 
upon  that  tribunal  to  purge  its  records  of  the  nullity 
by  canceling  the  entry.'* 

If,  therefore,  as  taught  in  Wright  v.  Wimberly  by 
the  majority,  the  decree  of  the  Circuit  Court,  so  far  as 
the  unsatisfied  surplus  remaining  after  judicial  sale  is 
concerned,  was  a  deficiency  judgment  forbidden  by  our 
statute  (Section  426,  L.  0.  L.),  it  follows  that  it  was 
pro  tanto  void,  and  that  the  court  was  correct  in 
directing  its  cancellation  when  the  matter  was  pre- 
sented. These  considerations  lead  to  an  affirmance 
of  the  decree  of  the  Circuit  Court. 

FOBMBB  OpIKION   SeT  AsmS  AND   DeGBEB  AjnEMBD. 


July,  1920.]     Tagoabt  v.  School  District  No.  1.  95 


Argued  March  16,  reversed  €ind  remanded  with  directions  April  6, 

rehearing   denied   July   20,   1920. 

TAGGART  v.  SCHOOL  DISTRICT  No.  L 

(188  Pac.   912;   191  Pae.  659.) 

Sdiools  and  School  Districts — ^Board  of  IMiectors  Only  hire  An- 
tliozlty  to  Employ  Toaclier»—£Tidonc»— Statutes— Findings  as 
to  Written  Contract. 

1.  The  findings  of  fact  filed  by  the  trial  court  that  plaintiff 
''never  signed  a  contract  with  the  board,  but  was  appointed,  desig- 
nated, and  assigned  by  the  superintendent,  during  the  illness  of 
one  of  the  teachers,  and  after  her  death  plaintiff  continued  to 
teach  until  her  discharge  by  the  board,"  held,  insufficient  to  author- 
ize the  judgpnent  rendered,  for  failure  to  prove  employment  as 
such  teacher  by  the  board,  as  required  by  statute. 

ON  PETITION  FOB  BBHEABINO. 

Scbools  and  School  Districts— Allegation  of  Oontlnnons  Smploy- 
ment  SiS  Teacher  Amounts  to  Avennent  of  Express  Contracts 

2.  In  a  teacher's  action  against  a  school  district  for  wages,  an 
allegation  that  plaintiff  was  employed  continuously  as  a  regularly 
appointed  teacher  is  tantamount  to  a  declaration  on  an  express 
contract,  so  that  when  traversed,  plaintiff  must  show  such  contract 
to  make  the  allegations  and  proofs  correspond. 

Schools  and  School  Districts— Evidence  not  Showing  a  Written  OODr 
tract  Does  not  Support  Verdict  for  Teacher's  Compensation. 

3.  Where  plaintiff  teacher  failed  to  prove  an  express  contract 
of  employment  with  defendant  school  district  by  producing  a  writ- 
ten agreement  between  the  directors  and  herself  filed  with  the 
clerk,  as  required  by  Laws  of  1913,  Chapter  172,  Section  1,  sub- 
division 7,  the  evidence  was  insufficient  to  support  a  verdict  for 
plaintiff. 

Oontrsets— Plaintiff,  Counting  on  Express  Ckmtract^  smst  Prove 
it. 

4.  Proofs  must  correspond  to  allegations;  so  that  plaintiff, 
counting  on  express  contract,  must  prove  such  a  covenant,  rather 
than  quantwn  meruit. 

Ckmstitotlonal  Law-courts  Bound  by  Legislative  Direction  That 
Teachers  Contract  shaU  be  in  Wttting. 

5.  Laws  of  1913,  Chapter  172,  Section  1,  subdivision  7,  has  fixed 
within  strict  limits  the  method  by  which  both  teachers  and  direc- 
tors must  be  bound  by  written  contraet|  and  the  courts  cannot 
depart  from  legislative  direction. 
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Appeal  and  Brror— Proffered  FiiidiiigB  Rejected  by  Defendant  Held 
not  ATillable  to  Increase  Amount  Admitted  Doe. 

6.  In  a  teacber'B  action  CLgainst  e  school  district,  where  plain- 
tiff had  opportunitj  to  accept  proffered  findings  allowing  emonnt  in 
excess  of  that  which  defendant  admitted  to  be  due,  and  which  was 
tendered  into  court,  but  caused  the  court  to  reject  them,  she  can- 
not on  appeal  in  which  judgment  for  full  amount  is  reversed  and 
judgment  directed  for  amount  tendered,  avail  of  such  tendered 
findings. 

From  Multnomah:  Bobebt  Tuckeb,  Judge. 

In  Banc. 

This  is  an  action  by  Engenia  H.  Taggart  against 
School  District  No.  1  of  Multnomah  County.  From 
a  judgment  in  favor  of  plaintiff  the  defendant  ap- 
peals. Reversed  and  remanded  with  directions  to 
enter  judgment  only  for  the  sum  admitted  by  defend- 
ant to  be  due. 

BeVEBSED  and  BEBiANDED  WlTH  DiBEGTIONS. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Gus  G.  Moser  and  Mr.  Roy  K.  Terry,  with  an 
oral  argument  by  Mr.  Moser. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  G.  Jenkms  and  Mr.  E.  T.  Tag- 
gart. 

BUENETT,  J.— This  is  an  action  to  recover  the 
salary  which  the  plaintiff  claims  to  be  due  her  from 
the  defendant  for  the  months  of  September,  October 
and  November,  1918,  at  the  rate  of  $160  per  month. 
As  in  its  companion  case  of  mandamus^  96  Or.  422 
(188  Pac.  908),  the  plaintiff  states  that: 

'*For  three  successive  annual  terms  next  preceding 
the  term  commencing  in  September,  1918,  said  plain- 
tiff was  employed  continuously  in  the  schools  of  said 
district  as  a  regularly  appointed  teacher  and  in- 
structor, under  the  authority  of  the  board  of  directors 
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of  said  district,  in  the  science  department  of  the  Lin- 
coln High  School." 

This  allegation  was  denied. 

The  answer  admits  certain  services  rendered  hy 
the  plaintiff  as  a  substitute  for  a  regularly  employed 
teacher  who  was  prevented  by  illness  from  attending 
to  her  duties,  and  admits  that  during  « the  three 
months  mentioned  the  plaintiff  earned  $205,  which 
the  defendant  tendered  and  brings  into  court  for  the 
benefit  of  the  plaintiff. 

1.  It  is  disclosed  in  the  findings  of  fact  upon  which 
the  judgment  in  favor  of  the  plaintiff  was  based  that, 
* '  She  never  signed  a  contract  with  the  board,  but  was 
appointed^  designated  and  assigned  to  said  depart- 
ment by  Superintendent  Alderman  in  September, 
1915,  during  the  illness  of  one  Frances  Heath,  and 
after  whose  death  plaintiff  continued  to  teach  in  said 
department  until  her  discharge  by  the  board.'*  The 
findings  of  fact  do  not  justify  the  judgment.  The 
plaintiff  failed  to  prove  her  allegation  of  employ- 
ment as  teacher  when  measured  by  the  plain  require- 
ment of  the  statute.  The  principles  announced  in 
the  mandamus  case  are  decisive  of  this  and  lead  to 
a  reversal  of  the  judgment.  The  cause  is  therefore 
remanded  to  the  Circuit  Court,  with  directions  to 
enter  a  judgment  for  the  plaintiff  in  the  admitted 
sum  of  $205. 

Bevebsed  and  Remanded  With  Dibeotions. 

MoBridb,  C.  J.,  and  Johns,  J.,  were  not  present  at 
tlie  hearing  of  this  case. 

97  Dr.— 7 
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Denied  July   20,  1920* 

Petition  fob  REHEARiNa. 

(191  Pac.  669.)  '  I 

I 

On  petition  for  rehearing.  Petition  Denied. 

Mr.  John  C.  Jenkins  and  Mr.  E.  T.  Taggart  for  the 
petition. 

Mr.  Gus  C.  Moser  and  Mr.  Roy  K.  Terry,  contra.  \ 

BURNETT,  J.— Substantially,  in  her  petition  for 
rehearing,  the  plaintiff  contends  that  the  findings  of 
fact  filed  in  the  Circuit  Court  are  equivalent  to  a  ver- 
dict which  Article  VII,  Section  3,  of  the  state  Con- 
stitution forbids  us  to  disturb  unless  it  can  be  said 
there  is  no  evidence  to  support  it;  and  further,  that 
because  the  defendant,  in  its  proposed  findings  of 
fact  submitted  to  the  trial  court,  admitted,  and  in  its 
brief  in  this  court  conceded  that,  the  plaintiff  had 
earned  $245,  instead  of  only  $205  as  stated  in  the 
answer,  by  virtue  of  her  service  as  a  substitute 
teacher,  she  is  now  entitled  to  judgment  for  the 
greater  amount. 

2.  The  allegation  of  the  complaint  to  the  effect  that 
the  plaintiff  was  employed  continuously  as  a  regu- 
larly appointed  teacher  is  tantamount  to  a  declaration 
upon  an  express  contract.  Having  thus  laid  her 
case,  the  plaintiff  was  bound  to  prove  it  when  tra- 
versed, as  it  was  in  this  instance,  for  the  allegations 
and  proofs  must  correspond:  Craft  v.  Dallas  City, 
21  Or.  53  (27  Pac.  163) ;  Wilkes  v.  Cornelius,  21  Or. 
348  (28  Pac.  135) ;  Boring  Lumber  Co.  v.  Roots,  49 
Or.  569  (90  Pac.  487) ;  Soothe  v.  Farmers  Nat.  Bank, 
47  Or.  299  (83  Pac.  785)  j  Eastman  v.  Jennings-Mc- 


July,  1920.]     Taggakt  v.  School  District  No.  1.  99 


Rae  L.  Co.,  69  Or.  1  (138  Pac.  236,  Ann.  Cas.  1915A, 
185). 

3.  The  findings  of  fact,  which  for  the  purposes  of 
this  case  may  be  considered  as  a  special  verdict, 
show  that  she  was  not  employed  as  a  regularly  ap- 
pointed teacher.  In  other  words,  she  failed  to  prove 
an  express  contract,  in  that  she  did  not  produce  a 
written  agreement  made  between  the  directors  and 
herself  and  filed  with  the  clerk:  Subd.  7,  §  1,  Chap. 
172,  Laws  1913.  As  indicated  in  the  former  opinion, 
the  findings  do  not  sustain  the  judgment.  In  the 
constitutional  phrase,  speaking  by  the  record,  we 
affirmatively  say  **  there  is  no  evidence  to  support  the 
verdict. ' ' 

4,  5.  Under  the  peculiar  circumstances  of  the  plead- 
ings in  West  v.  Eley,  39  Or.  461  (65  Pac.  798),  it 
was  intimated  that  under  an  averment  in  quantum 
meruit,  evidence  of  an  agreement  and  the  price  of 
the  services  was  admissible,  presumably  because  par- 
ties woifld  not  probably  agree  on  a  value,  if  the  same 
was  unreasonable.  But  the  reverse  is  not  necessarily 
true,  as  a  matter  of  law,  and  there  is  no  reason  ad- 
duced why  the  rule  fixed  by  the  precedents  cited 
should  be  disturbed,  viz.,  that  the  proofs  must  cor- 
respond to  the  allegations,  so  that,  having  counted 
on  an  express  contract,  that  kind  of  a  covenant  must 
be  proved.  In  the  matter  of  the  employment  of 
teachers,  the  statute  has  fixed  within  strict  limits 
the  method  by  which  both  they  and  the  directors 
must  be  bound.  In  administering  the  law  we  cannot 
depart  from  the  legislative  direction  concerning  the 
sole  memorial  to  be  made  by  the  parties  to  such  em- 
ployment. 

6.  As  to  the  amount  to  be  recovered,  the  case  pre- 
sented by  the  plaintiff  is  one  where  after  the  trial 
is  over  and  the  judgment  is  rendered  a  party  discov- 
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ers  some  new  testimony,  in  this  instance  an  admission 
by  the  opposite  party,  which  might  have  been  ad- 
mitted in  evidence  at  the  trial  under  proper  plead- 
ings. It  is  too  late  for  that  now;  and  it  is  only  by 
a  liberal  construction  of  the  pleadings,  to  which  alone 
at  this  stage  of  the  litigation  the  question  is  refer- 
able, that  judgment  can  be  rendered  in  favor  of  the 
plaintiff  for  $205,  the  amount  tendered  and  brought 
into  court.  The  plaintiff  had  an  opportunity  to  ac- 
cept the  proffered  findings  allowing  $245,  but  caused 
the  court  to  reject  them.  She  cannot  thus  speculate 
'on  the  final  result  of  the  case  and,  having  failed  in 
the  outcome,  now  mend  her  hold  and  take  more  than 
the  answer  concedes. 

The  petition  for  rehearing  is  denied, 

McBaiDE^  C.  J.,  and  Johns,  J.,  absent. 

Bevebsed  and  Remanded  Wrrn  Dibectxons. 

Beheabing  Denied. 


Argued  March  17,  reversed  and  remanded  April   18,  rehearing  de- 
nied July   20,   1920. 

NEHALEM  TIMBER  CO.  v.  COLUMBIA  COUNTY. 

(189  Pac.   212;   190   Pae.   318.) 

Tazatton—Laad  Oraated  in  Aid  of  Oonstmction  of  BailroadB  Tax- 
able Only  to  Extent  of  Railroad's  Intereatw 

1.  Under  Acts  of  Congress,  July  25,  1866,  June  25,  1868,  April 
10,  1869,  and  May  4,  1870,  granting  land  to  aid  in  the  eonatruetion 
of  railroads,  construed  by  the  federal  courts  as  vesting  title  in  the 
railroad  companies  only  to  the  extent  of  $2.50  per  acre  and  as 
leaving  the  balance  of  the  estate  in  the  government,  the  only  tax- 
able interest  in  the  land  is  that  of  the  railroad  company  at  the 
value   mentioned. 

Taxation — Only  Legal  Title  to  Land  Subject  to  Taxation. 

2.  Under  Section  3551,  L.  O.  L.,  and  Sections  3552  and  3586, 
as  amended  by  Laws  of  1913,  page  325,  Sections  1,  2,  providing  for 
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the  taxation  of  property  not  exempt  and  defining  lands^  real  estate, 
and  real  property,  the  legal  estate  alone  is  the  subject  of  taxation. 

Taxation— Interest  Under  Executory  Contract  of  Sale  of  Standing 
Timber  not  Taxable. 

3.  An  executory  contract  for  the  conveyance  of  standing  tim- 
ber creates  only  an  equitable  estate  in  the  grantee,  which  is  not 
subject  to  taxation. 

Qoieting    Title — Property    most   not   be   In   Posaession    of    Person 
Otber  Than  Plaintiff. 

4.  In  a  suit  to  quiet  title  plaintiff  must  either  be  in  possession 
or  show  that  the  property  is  not  in  the  actual  possession  of  an- 
other. 

Quieting  Title— Necessary  Allegations  in  Salts  to  Quiet  Title  or  Be- 
move  Cloud  Stated. 

6.  In  a  suit  to  quiet  title  plaintiff  must  assert  his  own  title  in 
apt  terms  and  declare  that  defendant  claims  som«  interest,  without 
defining  it,  and  defendant  is  then  required  to  allege  the  nature  and 
extent  of  his  claim;  but  in  a  suit  to  remove  a  cloud  plaintiff  must 
set  up  his  own  title,  declare  the  asserted  estate  of  defendant,  and 
disclose  the  reasons  why  it  is  yoid. 

Qnietlng  Title— Executory  Purchaser  of  Standing  Timber  Entitled 
to  Maintain  Suit  to  Bemoye  Clood. 

6.  A  purchaser  of  standing  timber  under  an  executory  contract 
who  has  not  paid  the  purchase  price  in  full,  so  as  to  acquire  a 
legal  estate,  may  maintain  a  suit  to  remove  a  cloud  from  the  title. 

Taxation— Invalid  Assessment  Held  a  Cloud  on  the  Title. 

7.  An  assessment  of  property  which  was  taxable  only  to  the 
extent  of  a  railroad  company's  interest  under  a  grant  from  the 
government  to  an  executory  purchaser  of  standing  timber  at  a 
value  largely  in  excess  of  the  value  of  the  railroad  company's  in- 
terest constituted  a  cloud  on  the  title. 

Taxation— Person  Having  No  Taxable  Interest  not  Umited  to  Ap- 
pearance Before  Board  of  Equalization. 

8.  Where  land  was  assessed  to  an  executory  purchaser  of  the 
standing  timber,  the  filing  of  the  fissessment-roll  was  not  notice 
to  him,  since  he  had  no  taxable  interest  in  the  property,  and  his 
right  to  appear  before  the  county  board  of  equalization  did  not 
deprive  him  of  the  right  to  maintain  a  suit  to  remove  the  cloud 
from  the  title  on  the  theory  that  it  constituted  a  plain,  speedy, 
and  adequate  remedy  at  law. 

Taxation — Offer  to  Pay  Proi>er  Tax  not  Necessary  Where  Plaintiff 
was  not  Taxable. 

0.  WJiere  property  taxable  only  to  the  extent  of  a  railroad 
company's  interest  under  a  grant  from  the  government  was  assessed 
at  a  value  largely  in  excess  of  such  interest  to  an  executory  pur- 
chaser of  the  standing  timber,  he  was  not  required  to  do  equity  by 
paying  or  tendering  the  tax  computed  on  a  proper  valuation  of 
such  interest  as  a  condition  of  having  the  cloud  on  the  title  re- 
mo  ved,  as  he  had  no  taxable  interest  in  the  land. 
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Taxation— -A^nrMment  by  Purchaser  of  Standiag  Timber  to  Pay  Tax 
of  Ko  Concern  to  County. 

10.  An  agreement  by  an  executory  parchaeer  of  standing  tim- 
ber to  pay  all  taxes  lawfully  assessed  against  the  land  until  the 
timber  is  severed  is  a  matter  with  which  the  county  as  a  taxing 
power  has  no  privity  or  concern. 

Taxation— Property  not  Taxable  to  Pozchaser  ftom  United  States 
Until  Completion  of  Contract, 

11.  Under  Section  3554,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  15,  exempting  property  of  the  United  States  from  taxation, 
land  is  not  taxable  against  a  purchaser  from  the  United  States 
until  full  completion  of  the  contract. 

PETITION  FOR  REHEAEINa. 

Appeal  and  Error— Petitloa  for  Betaearing  Insofflcient. 

12.  Under  Supreme  Court  Rule  No.  25,  89  Or.  721  (173  Pae.  xi), 
as  to  form  of  applications  for  rehearing,  an  application  not  specify- 
ing error,  nor  indicating  what  modification  of  the  opinion  was  de- 
sired, held  insufficient. 

Pleading— Demurrer  Assomss  Trntli  of  Allegations. 

13.  Whether  the  allegations  of  a  complaint  be  in  fact  true  or 
not  is  not  to  be  determined  on  demurrer,  but  they  must  be  taken 
as  verities. 

From  Columbia :  James  A.  Eakin,  Judge. 

Department  1. 

This  is  a  suit  against  Columbia  County  and  its 
sheriff  to  remove  a  cloud  upon  the  plaintiff 's  title  and 
interest  in  certain  timber  lands  in  that  county.  la 
substance,  it  is  averred  in  the  complaint  that  the 
realty  in  question  was  included  in  the  land  granted 
to  the  State  of  Oregon  by  the  United  States  govern- 
ment by  the  acts  of  Congress  of  July  25,  1866  (14 
Stat.  239),  June  25,  1868  (15  Stat.  80),  April  10,  1869 
(16  Stat.  47),  and  May  4,  1870  (16  Stat.  94),  to  aid 
in  the  construction  of  railroads;  and  that  by  mesne 
conveyances  the  title  came  to  the  Oregon  &  California 
Bailroad  Company  and  ultimately  to  the  Southern 
Pacific  Company.  It  is  further  stated  that  prior  to 
October  22,  1914,  in  pursuance  of  a  joint  resolution 
of  Congress,  the  United  States  filed  its  bill  in  equity 
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in  the  federal  courts  for  the  district  of  Oregon^  to 
forfeit  the  title  of  the  railway  companies  to  a  large 
quantity  of  the  lands  granted  by  the  United  States 
under  the  congressional  legislation  alluded  to,  in- 
cluding the  lands  here  involved,  on  the  ground  that 
the  companies  had  not  complied  with  the  conditions 
of  the  several  congressional  statutes;  that  the  fed- 
eral court  of  original  jurisdiction  granted  the  prayer 
of  the  complaint,  but  on  appeal  to  the  Circuit  Court 
of  Appeals  and  finally  to  the  Supreme  Court  of  the 
United  States  it  was  held,  reversing  the  decree,  that 
the  provisos  in  the  grant  were  not  conditions  subse- 
quent, but  were  covenants,  and  deciding  that  the 
interest  of  the  companies  in  the  lands  did  not  exceed 
$2.50  per  acre,  and  that  the  realty  should  be  sold  in 
accordance  with  such  legislation  as  Congress  might 
see  fit  to  provide  therefor.  (See  Oregon  £  C.  R.  Co. 
v.  United  States,  238  U.  S.  393  (59  L.  Ed.  1360,  35 
Sup.  Ct.  Rep.  908.)  It  is  said  further  in  the  com- 
plaint, in  substance,  that  afterward  on  petition  of 
the  Oregon  &  California  Railroad  Company,  the 
Southern  Pacific  Company  and  others,  and  upon  no- 
tice to  all  parties  concerned,  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  wherein  the  cause 
was  then  pending,  granted  leave  to  the  United  States 
District  Court  for  Oregon  to  sell  the  timber  on  said 
lands,  including  that  on  the  property  here  involved, 
on  account  of  its  being  endangered  by  fire,  in  pursu- 
ance of  which  permission  the  court  appointed  a  com- 
missioner with  whom  the  plaintiff  contracted  on  Octo- 
ber 22,  1914,  for  the  purchase  by  it  and  sale  by  the 
commissioner  of  the  timber  on  seven  sections  of  land 
in  Columbia  County.  According  to  the  complaint, 
which  sets  out  in  haec  verba  the  contracting  part  of 
the  agreement,  omitting  the  recitals  of  the  legislation 
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and  litigation  already  mentioned,  it  is  said  in  the  con- 
tract : 

**The  commissioner  hereby  agrees  to  sell  and  con- 
vey, and  the  purchaser  hereby  agrees  to  purchase, 
all  the  timber  standing  and  being  upon  those  certain 
lands  situated  in  Columbia  County,  Oregon,  particu- 
larly described  as  follows:'* 

— ^succeeded  by  a  designation  of  the  lands  by  legal 
subdivisions.  The  contract  specified  a  total  purchase 
price  of  $192,498.13.  It  declared  a  certain  value  upon 
the  timber  on  each  section  of  the  land,  mainly  by 
quarter-sections.  The  sum  of  $30,000  was  paid  upon 
the  execution  of  the  agreement  and  the  balance  was 
to  be  paid  before  June  10,  1919.  No  timber  was  to 
be  cut  upon  any  section  until  the  full  value  thereof 
on  that  section,  as  set  by  th^  contract,  was  entirely 
paid.  It  was  stipulated  that  the  purchaser  should 
cut  and  remove  all  merchantable  timber  from  all  of 
the  lands  described  in  the  instrument,  prior  to  June 
10,  1919.  A  right  of  entry  upon  the  land  and  the 
privilege  of  constructing  buildings,  trails,  wagon 
roads,  logging  roads  and  railroads  necessary  for  the 
cutting  and  removing  of  the  timber,  were  granted  to 
the  purchaser,  the  plaintiff  here,  and  it  was  required 
to  remove  all  such  appurtenances  by  June  10,  1920. 
Finally,  the  purchaser  agreed — 

'*to  pay,  before  the  same  become  delinquent,  all  taxes 
lawfully  assessed  or  levied  on  or  after  March  1, 
1914,  upon  the  lands  described,  provided,  that  when- 
ever the  purchaser  may  have  paid  for,  cut  and  re- 
moved all  the  timber  from  any  section  or  sections, 
it  shall  not  be  required  to  pay  taxes  thereafter  levied 
and  assessed  against  such  section  or  sections.'* 

It  is  alleged  that  the  plaintiff  has  not  paid  for  any 
of  the  timber  on  three  of  the  sections;  that  on  May 
25,  1916,  it  paid  for  timber  on  two  other  sections  the 
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price  stipulated  in  the  contract,  and  on  March  28, 
1917,  it  paid  for  a  third  section.  As  to  the  seventh 
section,  it  is  averred  that  the  plaintiff  paid  for  and 
removed  all  of  the  timber  growing  thereon  prior  to 
March  1,  1916. 

It  is  said  in  the  complaint  that  on  April  23,  1917, 
the  Supreme  Court  of  the  United  States  affirmed  the 
decree  of  the  federal  trial  court  restraining  the  Rail- 
way Company  from  selling  or  disposing  of  any  of 
the  timber  situated  upon  any  of  the  lands  in  ques- 
tion, and  further  held  that  the  only  interest  or  title 
which  the  Railway  Company  had  in  any  of  the  lands 
was  to  the  extent  of  $2.50  and  no  more,  and  that  by 
the  act  of  Congress  of  June  9,  1916  (39  Stat.  218), 
the  title  to  the  lands  and  timber  was  vested  in  the 
United  States  for  the  purpose  of  selling  and  dispos- 
ing of  the  same  as  therein  provided,  from  the  pro- 
ceeds of  which  sale  the  Railway  Company  should  be 
paid  the  sum  of  $2.50  per  acre,  less  such  sums  as  are 
chargeable  to  it  under  that  act. 

The  bone  of  contention  here  is  the  taxes  assessed 
against  the  property  for  the  year  1916,  It  is  said 
that  for  that  year  the  assessor  listed  six  sections  as 
the  property  of  the  plaintiff,  valuing  them  at  a  total 
of  $209,140,  running  from  $30  to  $400  per  acre.  The 
theory  of  the  complaint  seems  to  be  that  the  legal 
value  of  the  only  assessable  interest  in  the  property, 
that  of  the  companies,  was  $2.50  per  acre;  that  on 
March  1,  1916,  the  plaintiff  had  no  interest  in  the 
sections  listed  to  it  on  the  roll  and  hence  was  not 
assessable  at  all;  that  other  property  in  the  county 
was  rated  at  its  true  cash  value,  but  that  the  assess- 
ment of  the  land  in  question,  when  measured  by  the 
decisions  of  the  Supreme  Court  of  the  United  States, 
was  grossly  inequitable  and  discriminatory  against 
the  plaintiff.    The  plaintiff  claims  that  the  proceed- 
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in^s  described  constitute  a  cloud  upon  its  title,  which 
should  be  removed  by  a  decree  of  the  court 

A  general  demurrer  to  this  complaint  was  sus- 
tained, the  plaintiff  refused  to  plead  further  and  de- 
cree was  entered  dismissing  the  ^  suit,  from  which  this 
appeal  was  taken.  .  Reyebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  Sleight. 

For  respondents  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Glen  R.  Metsker. 

BURNETT,  J.— 1-3.  As  recited  by  the  complaint,  the 
plain  effect  of  the  legislation  of  Congress  as  con- 
strued by  the  federal  courts  was  to  vest  in  the  railroad 
companies  a  title  to  the  land  to  the  extent  of  $2.50 
per  acre,  and  no  more,  and  the  balance  of  the  estate 
remained  in  the  United  States  government.  At  the 
utmost,  therefore,  the  only  taxable  interest  in  the 
realty  was  tiiat  of  the  Railroad  Company  at  the  value 
mentioned.    Section  3551,  L.  0.  L.,  declares  that: 

*'A11  real  property  within  this  state,  and  all  per- 
sonal property  situated  or  owned  within  this  state, 
except  such  as  may  be  specifically  exempted  by  law, 
shall  be  subject  to  assessment  and  taxation  in  equal 
and  ratable  proportion. ' ' 

Section  3586,  L.  0.  L.,  as  amended  by  Section  2 
of  Chapter  184,  Laws  of  1913,  requires  assessments 
to  be  made  on  the  lands  of  each  owner  named  in  the 
roll  as  of  March  1st  of  each  year.  In  other  words, 
the  status  of  property  on  that  date  fixes  its  assessa- 
bility.  As  amended  by  the  same  chapter,  Sectioa 
3552,  L.  0.  L.,  defines  the  terms  '* lands,'*  '*real 
estate"  and  **real  property''  as  being  so  construed 
as  to  include : 
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"The  land  itself,  •  •  with  all  buildings,  structures, 
substructures,  superstructures  and  improvements 
erected  upon,  under,  or  above,  or  affixed  to  the  same, 
and  all  rights  and  privileges  thereto  belonging  or  in 
any  wise  appertaining;  *  f  and  all  mines,  mmerals, 
quarries,  fossils  and  trees,  in,  under,  or  upon  the 
land/' 

For  tax  purposes  this  legislation  inseparably  yokes 
the  timber  to  the  land  on  which  it  is  growing.  The 
statute  was  further  amended  in  1919,  but  as  only  the 
taxes  of  1916  are  here  involved,  no  notice  will  be 
taken  of  the  latter  legislation.  It  is  a  general  prin- 
ciple that  taxes  follow  the  legal  title,  and  this  seems 
to  be  the  sense  and  spirt  of  this  statute.  It  refers  to 
the  land  itself,  which  includes  the  growing  timber 
thereon.  The  taxing  power  is  not  concerned  with 
indefinite  equities.  It  is  said  in  Section  3586,  L.  0.  L., 
as  so  amended,  that — 

**No  assessment  shall  be  invalidated  by  a  mistake 
in  the  name  of  the  owner  of  the  real  property  as- 
sessed, or  by  the  omission  of  the  name  of  the  owner, 
or  the  entry  of  a  name  other  than  that  of  the  true 
owner,  if  the  property  be  correctly  described/' 

All  of  which  indicates  that  the  legal  estate  alone 
is  the  subject  of  taxation. 

Fletcher  v.  Alcona  Township,  72  Mich.  18  (40  N.  W. 
36),  was  a  case  arising  under  a  tax  statute  similar 
to  that  of  this  state.  The  plaintiff  had  conveyed  the 
land  to  another,  reserving  all  the  pine  timber  stand- 
ing thereon.  The  land  was  assessed  to  the  grantee 
and  in  a  separate  list  the  timber  was  set  down  as  the 
personal  property  of  the  plaintiff.  Having  paid  the 
resulting  tax  under  protest,  the  plaintiff  sued  to  re- 
cover it.    The  court  sustained  his  contention,  saying: 

**The  ownership  of  timber  standing  and  growing 
on  land  is  an  interest  in  the  land  itself,  and,  under 
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this  statute,  assessable  as  realty.  •  •  This  timber 
standing  and  growing  npon  these  lands,  for  the  pur- 
poses of  the  assessment  and  collection  of  taxes,  was 
real  property,  and  no  valid  charge  could  be  created 
against  the  plaintiff  or  lien  acquired  specifically  npon 
the  property  by  assessing  it  as  personal.  •  *  The 
tax  is  on  the  land,  and  includes  the  whole  estate.  If 
the  land  is  sold  for  the  tax,  the  deed  conveys  the  land 
therein  described  and  is  prima  facie  evidence  of  title 
in  the  purchaser." 

^  See,  also.  Clove  Spring  Iron  Works  v.  Cone,  56  Vt. 
603;  Williams  v.  Triche,  107  La.  92  (31  South.  926). . 

Anderson  v.  Miami  Dumber  Co.,  59  Or.  149  (116 
Pac.  1056),  holds  that  a  conveyance  of  timber  grow- 
ing upon  land  passes  an  interest  in  the  real  property. 
But  here  we  have,  not  a  conveyance  of  the  timber, 
but  an  executory  contract  for  such  transfer  of  the 
title,  which  has  an  effect  to  create  only  an  equitable 
estate  in  the  grantee:  Burkhart  v.  Howard,  14  Or. 
39  (12  Pac.  79) ;  Sievers  v.  Broum,  34  Or.  454  (56 
Pac.  171,  45  L.  R.  A.  642) ;  Higginhoiham  v.  Frock, 
48  Or.  129  (83  Pac.  536,  120  Am.  St.  Rep.  796); 
Collins  V.  C reason,  55  Or.  524  (106  Pac.  445). 

4-6.  Having  in  mind  that  this  is  a  suit,  not  to  quiet 
title,  but  to  remove  a  cloud,  we  have  recourse  to  the 
doctrine  of  O'Hara  v.  Parker,  27  Or.  156  (39  Pac. 
1004).  That  case  points  out  the  distinction  between 
a  suit  to  quiet  title  and  one  to  remove  a  cloud.  In 
the  former,  the  plaintiff  must  either  be  in  possession 
or  at  least  show  that  the  property  is  not  in  the  actual 
possession  of  another,  and,  asserting  his  own  title 
in  apt  terms,  declare  that  the  defendant  claims  some 
interest  in  the  estate,  without  defining  it.  The  lat- 
ter is  then  required  to  declare  the  nature  and  extent 
of  his  claim  by  appropriate  allegations.  In  a  suit 
to  remove  a  cloud  the  plaintiff  must  set  up  his  own 
title,  declare  the  asserted  estate  of  the  defendant, 
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and  disclose  the  reasons  why  it  is  void.  In  O'Hara 
V.  Parker  the  court  cites  with  approval  this  excerpt 
from  Pomeroy's  note  to  Section  1399,  Volume  III,  of 
his  Equity  Jurisprudence: 

**When  the  estate  or  interest  to  be  protected  is 
equitable,  the  jurisdiction  should  be  exercised  whether 
the  plaintiff  is  in  or  out  of  possession,  for  under 
these  circumstances  legal  remedies  are  not  possible; 
but  when  the  estate  or  interest  is  legal  in  its  nature, 
the  exercise  of  the  jurisdiction  depends  upon  the 
adequacy  of  legal  remedies.  .  Thus,  for  example,  a 
plaintiff  out  of  possession,  holding  tne  legal  title,  will 
be  left  to  his  remedy  by  ejectment.  *  *  Where,  on 
the  other  hand,  a  party  out  of  possession  has  an 
equitable  title,  or  where  he  holds  the  legal  title  under 
such  circumstances  that  the  law  cannot  furnish  him 
full  and  complete  relief,  his  resort  to  equity  to  have 
a  cloud  removed  ought  not  to  be  questioned. ' ' 

Here  we  have  a  case  in  which  the  plahitiff  con- 
tracted for  an  estate  in  lands  embodied  in  the  owner- 
ship of  the  timber  growing  thereon.  Having  paid 
$30,000  of  the  purchase  price  and  not  having  paid 
the  remainder,  it  had  an  equitable  estate  only,  which 
would  not  ripen  into  a  legal  estate  until  the  purchase 
price  was  fully  paid.  It  was  thus  in  a  position  to 
maintain  a  suit  to  remove  a  cloudL 

**A  cloud  on  title  is  an  outstanding  claim  or  en- 
cumbrance which  if  valid  would  affect  or  impair  the 
title  of  the  owner  of  a  particular  estate,  and  which 
apparently  and  on  its  face  has  that  effect,  but  which 
can  be  shown  by  extrinsic  proof  to  be  invalid  or  to 
be  inapplicable  to  the  estate  in  question' ':  11  C.  J. 
920. 

7.  The  property  was  assessed  directly  to  the  plain- 
tiff, implying  that  it  held  the  fee  to  the  realty  in 
question.  It  was  assessed  at  a  value  greatly  in  ad- 
vance of  that  established  by  the  congressional  legis- 
lation and  the  decisions  of  the  Supreme  Court  of 
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the  United  States.  In  very  truth,  as  disclosed  by  the 
complaint,  the  only  assessable  interest  in  any  event, 
by  whatever  name  listed,  was  this  $2.50  per  acre  held 
by  the  Railroad  Company.  Moreover,  the  assess- 
ment of  the  fee  to  the  plaintiff  was  untrue,  because 
it  had  only  an  equity  in  the  estate  covering  the 
ownership  of  the  timber,  and  that  only  to  the  extent 
of  the  purchase  price  it  had  paid.  K  the  claim  of 
the  county  as  thus  asserted  in  its  assessment  was 
carried  out  to  its  full  fruition,  the  result  would  be  to 
deprive  the  plaintiff  of  its  equity  which  is  subordi- 
nate to  the  legal  title,  because  it  would  eventuate 
in  the  sale  of  the  legal  title  for  the  satisfaction  of  the 
taxes. 

8.  It  is  urged  on  behalf  of  the  defendants  that  the 
filing  of  the  assessment-roll  wherein  the  fee'  of  the 
property  was  assessed  to  the  plaintiff  was  notice  to 
it  compelling  its  appearance  before  the  coimty  board 
of  equalization,  where,  by  petition,  it  could  have  se- 
cured the  proper  correction  affording  it  a  plain, 
speedy  and  adequate  remedy  at  law,  which  it  neg- 
lected. Ankeny  v.  Blakeley,  44  Or.  83  (74  Pae.  485), 
is  cited  in  support  of  this  contention.  In  that  in- 
stance Ankeny  held  a  large  block  of  stock  in  the  First 
National  Bank  of  Pendleton.  The  assessor  listed 
all  of  the  stock  of  the  bank  to  the.  bank  itself,  instead 
of  to  the  individual  holders.  Learning  of  this,  the 
bank,  by  its  officers,  appeared  before  the  board  of 
equalization,  complaining  of  the  assessment  on  that 
ground,  and  securfed  its  cancellation.  But  the  board 
then  assessed  Ankeny  and  other  stockholders  for  the 
amount  of  their  holdings  of  the  stock,  whereupon 
the  suit  was  instituted  to  correct  the  assessment  for 
overvaluation  and  other  alleged  defects.  The  de- 
fendants here  cite  that  case  as  requiring  the  plaintiff 
to  pursue  the  remedy  of  appearing  before  the  board 
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of  equalization  as  the  bank  did  in  that  instance. 
That  case  was  made  to  depend  upon  the  fact  that  the 
.bank  voluntarily  appeared  before  the  board  and  not 
in  response  to  any  compulsory  process.  The  filing 
of  the  assessment-roll  is  indeed  notice,  but  only  to 
those  to  whom  notice  is  due,  that  is  to  say,  to  owners 
of  property.  It  is  not  notice  to  those  who  are  not 
concerned  by  reason  of  having  no  taxable  interest 
in  the  property  involved.  So  here,  as  we  have  shown, 
not  having  the  legal  title  to  the  property  and  not 
being  taxable  for  it,  the  plaintiff  was  not  affected,  as 
with  notice,  by  the  filing  of  the  assessment-roll.  As 
a  consequence  it  was  not  compelled  to  appear  before 
the  board  of  equalization,  and  it  is  not  concluded  by 
the  rule  that  it  had  a  plain,  speedy  and  adequate 
remedy  at  law  in  that  form. 

9,  10.  It  may  be  contended  that  the  plaintiff  has 
not  done  equity  by  paying  or  tendering  the  tax  com- 
puted  on  a  valuation  of  the  property  at  $2.50  per 
acre  and  for  that  reason  is  not  entitled  to  relief. 
We  must  remember,  however,  that  since  it  has  not  a 
taxable  estate  in  the  realty  the  plaintiff  is  not  obli- 
gated to  the  county  for  any  tax  upon  it,  whatever 
its  liability  may  be  when  the  timber  becomes  per- 
sonalty by  severance  from  the  land.  True  enough, 
it  covenanted  with  the  other  contracting  party  to 
pay  all  taxes  which  may  be  lawfully  assessed  against 
the  land  until  the  timber  is  severed,  but  the  county 
as  a  taxing  power  has  no  privity  or  concern  with  that 
stipulation.  As  said  in  WUliams  v.  Triche,  107  La, 
92  (31  South.  926) : 

**No  matter  what  may  be  the  contract  between  pri- 
vate individuals,  the  state  is  not  bound  thereby,  if 
not  in  exact  accordance  with  its  statutes,  any  more 
than  are  creditors  of  a  succession  concerned  by  any 
private  arrangement  made  as  between  themselves 
by  the  heirs  of  the  deceased.'' 
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11.  **A11  property,  real  and  personal,  of  the  United 
States  and  of  this  state,  except  land  belonging  to  this 
state  held  under  a  contract  for  purchase  thereof,*' 
is  exempt  from  taxation:  Section  3554,  L.  0.  L.,  as 
amended  by  Chapter  4,  Laws  1913.  In  an  extended 
note  to  Mint  Realty  Company  v.  Philadelphia,  218 
Pa.  St.  104  (66  Atl.  1130,  11  Ann.  Cas.  388),  the  doc^ 
trine  is  established  that  until  full  completion  of  a 
contract  to  purchase  realty  from  the  United  States, 
the  land  is  not  taxable  as  against  the  purchaser. 
The  doctrine  of  that  case  and  its  note  is  applicable 
to  the  interest  of  the  United  States  in  the  realty  here 
involved,  so  far  as  the  same  is  affected  by  the  execu- 
tory contract  to  purchase  the  timber.  On  the  prin- 
ciple that  the  legal  title  alone  is  subject  to  taxation, 
and  the  only  semblance  of  it  being  the  $2.50  per  acre 
already  mentioned,  vested  in  the  Railroad  Company, 
the  effort  to  tax  the  plaintiff  at  the  largely  increased 
value  upon  its  bare  equity  was,  pro  tanto  at  least, 
a  cloud  upon  its  title  and  under  the  authority  of 
O'Hara  v.  Parker,  27  Or.  156  (39  Pac.  1004),  being  . 
the  owner  of  an  equitable  estate  which  was  liable  to 
be  defeated  by  the  enforcement  of  the  assessment, 
it  was  entitled  to  maintain  the  suit  to  remove  the 
cloud.  Its  complaint  indeed  stated  a  cause  of  suit 
and  was  not  amenable  to  the  demurrer.  The  decree 
of  the  Circuit  Court  is  reversed. 

Bevebsed  and  Remanded. 

Benson,  Habbib  and  Bean,  JJ.,  concur. 
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Behearing  denied  Jolj  20,   1920. 

Petition  fob  Beheabinq. 

(191  Pac.  318.) 

Department  1. 

On  petition  for  rehearing.      Eeheabinq  Denied. 

Mr.  Glen  R.  Metsker^  for  the  petition. 

Mr.  Richard  Sleight,  contra. 

BURNETT,  J.— 12.  The  petition  of  the  defendants 
for  rehearing  is  in  these  words: 

**Now  come  the  respondents  above  named  and  re- 
spectfully petition  the  court  for  a  rehearing  of  the 
above-entitled  cause  and  for  a  modification  of  the 
opinion  of  the  court  therein. '* 

This  so-called  petition  is  clearly  insnflBcient  under 
Rule  25  of  this  court,  89  Pac.  721  (173  Pac.  xi),  re- 
quiring that: 

''All  applications  for  rehearing  shall  be  by  type- 
written or  printed  petition,  signed  by  counsel,  setting 
forth  without  argument  wherein  it  is  claimed  the 
court  has  erred. '* 

There  are  no  specifications  of  error;  neither  is 
there  the  slightest  indication  of  what  modification  of 
the  opinion  is  desired.  Under  these  circumstances 
the  petition  properly  might  be  summarily  dismissed. 

Referring,  however,  to  a  brief  filed  on  behalf  of 
the  defendants,  and  another  filed  by  a  special  assist- 
ant jof  the  United  States  Attorney  General  as  amicus 
curiae,  we  divine  that  the  defendants  fear  the  opinion 
bas  gone  to  the  length  of  deciding  that  in  all  the  his- 
tory of  the  land  grants  mentioned,  the  interest  of 
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the  railroad  companies  in  the  lands  involved  never 
amounted  to  more  than  $2.50  per  acre.  It  seems  that 
the  defendants  apprehended  the  result  of  this  would 
be  that  the  different  counties  containing  railroad  lands 
would  be  compelled  to  refund  to  the  United  States 
moneys  which  the  general  government  has  paid  to 
them  for  taxes  assessed  on  the  full  actual  cash  value 
of  the  lands  in  the  name  of  the  railroad  companies 
while  in  that  ownership,  which  payments  were  made 
in  adjustment  of  the  title  to  the  land,  as  between  the 
general  government,  the  railroad  companies,  and  the 
several  counties. 

We  must  remember  that  the  decison  brought  here 
for  review  was  on  a  demurrer  to  the  complaint,  and 
that  it  concerned  only  the  taxes  of  1916.  It  is  com- 
mon learning  that  on  general  demurrer  the  complaint 
must  be  taken  as  true.  It  appears  from  that  plead- 
ing in  the  case  in  hand  that  in  litigation  between  the 
United  States  and  the  railroad  companies  to  adjudi- 
cate the  rights  of  the  several  parties  in  the  lands 
involved,  with  others,  it  was  decreed  that  the  inter- 
ests of  the  railroad  companies  in  the  property 
amounted  only  to  $2.50  per  acre;  that  the  remainder 
was  the  property  of  the  United  States,  and  that  the 
companies  were  restrained  from  selling  the  land  or 
the  timber  until  Qongress  should  provide  for  a  sale 
of  the  property  and  the  extinguishment  of  the  rail- 
road title.  As  an  ancillary  part  of  the  procedure,  by 
consent  of  all  parties  to  the  litigation  a  sale  of  the 
timber  separate  from  the  land  was  ordered.  In  pur- 
suance of  this  the  plaintiff  here  did  not  actually  pur- 
chase the  timber,  but  contracted  to  buy  it.  As  to  the 
lands  particularly  involved,  it  had  not  paid  for  the 
timber.  The  complaint  shows  that  as  to  the  taxes  of 
1916  the  plaintiff  was  not  the  owner  of  the  timber  on 
March  1st  of  that  year,  the  date  to  which  taxability 
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of  property  is  referable,  but  that  the  lands  them- 
selves had  been  assessed  to  it,  not  at  the  value  of 
$2.50  per  acre,  alleged  to  have  been  fixed  by  the  liti- 
gation in  question  in  the  federal  courts,  enforcing 
the  covenant  of  the  grant,  but  at  what  the  assessor 
deemed  to  be  their  actual  cash  value,  ranging  from 
$30  to  over  $400  per  acre. 

13.  Whether  these  allegations  be  in  fact  true  or 
not,  is  not  to  be  determined  on  demurrer.  They  must 
be  taken  as  verities.  Even  if  true,  they  have  noth- 
ing to  do  with  the  taxes  assessed  against  the  prop- 
erty while  the  railroad  companies  were  confessedly 
the  owners  of  the  full  title  thereto.  The  instant 
litigation  has  to  do  only  with  the  taxes  of  1916.  The 
taxes  .for  preceding  or  succeeding  years  are  not  to 
be  adjudicated  by  anything  in  this  proceeding.  As 
pointed  out  in  the  former  opinion,  the  plaintiff  ac- 
quired only  an  equity  in  the  lands,  and  that,  too, 
only  as  to  the  timber.  The  assessor  had  no  right 
to  list  the  realty  as  the  property  of  the  plaintiff,  and 
a  proceeding  thereunder  to  sell  the  land  as  the  prop- 
erty of  the  plaintiff  would  cast  a  cloud  upon  its 
equitable  title  to  the  timber. 

The  petition  for  rehearing  is  insuflBcient  to  present 
any  question.    The  arguments  contained  in  the  briefs 
are  not  by  the  mark,  as  they  refer  to  matters  not 
here  involved.    The  petition  is  therefore  denied. 
Bevebsbd  and  Remanded.    Behearinq  Denied. 

Beak,  Benson  and  Habbis,  JJ.,  concur. 
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Argned  Miareb  80,  reversed  and  remanded  April  27|  rehearing  de- 
nied July  20,  1920. 

WEST  V.  BACKUS. 

(189  Pae.  645.) 

Landlord  and  Te]iatit--Ii6a«e  to  Leasee  ''and  AflrtgnaP*  Tranaferable. 

1.  Lease  running  to  lessee  "and  assigns''  shows  an  expressed 
consent  to  an  assignment  or  subletting  of  contract  and  property, 
so  that,  in  an  action  on  claim  and  delivery  for  personal  property, 
evidence  that  the  lease  was  a  nonassignable  personal  contract  was 
properly  rejected. 

Bales— Transfer  of  Personal  Propartj  Under  Lease  Held  Bailment 
and  not  Bale. 

2.  In  an  action  in  claim  and  delivery  for  possession  of  personal 
property  consisting  partly  of  livestock  delivered  with  land  leased 
to  defendants,  statements  in  the  lease  showing  agreement  on  ter- 
mination to  return  stock  identical  or  in  kind  with  provision  for  re- 
placing any  killed  and  for  loss  from  disease  held  to  show  the  prop- 
erty was  intended  to  remain  that  of  lessor,  under  bailment  and  not 
a  sale. 

Landlord  and  Tenant— Bight  of  Leaser  to  Bacover  Personal  Prop- 
erty on  Breach  Extends  to  Bnbteaant.    ' 

8.  Where  a  lease  contained  covenants  under  which  lessor  could 
terminate  the  lease  and  retake  possession  of  both  real  and  personal 
property,  the  power  is  equally  effective  as  against  a  subtenant,  so 
that  in  an  action  to  recover  the  personal  property  it  was  error  to 
exclude  evidence  of  breaches  of   covenants. 

Landlord  and  Tenant— In  Landlord's  Action  to  Becover  Peraonal 
Property  it  was  Error  to  Enter  Nonsuit  in  Favor  of  Defend- 
ant Whose  Answer  Showed  Possession  of  Property  in  Bnit. 

4.  In  an  action  against  tenants  to  recover  personal  property 
after  breach  of  leMe  of  farm,  where  according  to  answer  one  de- 
fendant remained  in  possession  of  the  property  as  the  agent  of  an- 
other, and  the  answer  further  shows  that  the  sheriff  took  such 
goods  from  such  defendant  and  his  principal,  it  was  error  to  enter 
nonsuit  in  favor  of  such  defendant. 

I<andlord  and  Tenant— Lessor  Entitled  to  Becorer  Property  Ba- 
ceived  by  Tenants  not  Specified  in  Lease. 

5.  Liandlord,  being  entitled  at  any  time  to  reclaim  such  personal 
property  as  he  left  on  premises  and  which  was  not  included  in 
lease^  was  entitled  to  judgment  therefor,  in  claim  and  delivery  for 
this  and  other  personalty  included  in  lease  after  tenant's  breach 
of  coveiyuits. 

From  Columbia:  James  A.  Eakin,  Judge. 
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Department  1. 

This  is  an  action  in  replevin.  The  plaintiffs  and 
the  defendants  Backus  entered  into  a  written  con- 
tract, on  June  30,  1916,  whereby  plaintiffs  leased  to 
defendants  their  farm  for  a  term  of  five  years,  de- 
livering to  the  lessees  certain  livestock,  consisting  of 
cows,  horses,  pigs,  poultry,  and  a  considerable  sup- 
ply of  farming  and  dairying  implements  and  equip- 
ment, and  also  left  upon  the  premises  and  under  the 
control  of  the  lessees  certain  other  personal  property, 
vhich  is  enumerated  in  the  complaint,  which  plead- 
ing alleges  that  the  lessees  violated  the  covenants  of 
the  lease  in  the  following  particulars :  They  failed  to 
pay  the  October  rent  of  $300  until  after  it  was  due, 
and  have  failed  and  refused  to  pay  the  rent  for  the 
month  of  November,  which  was  payable  on  November 
10th;  they  failed  and  neglected  to  repair  the  fences, 
thereby  permitting  the  livestock  to  stray  away  and 
out  of  their  proper  inclosure;  they  failed  to  harvest 
and  cure  a  suflBcient  supply  of  hay  and  other  feed  to 
keep  the  livestock  properly  during  the  approaching 
winter  of  1916-17;  and  they  also,  without  the  con- 
sent of  and  against  the  wishes  of  plaintiffs,  attempted 
to  assign  the  lease  and  deliver  possession  of  the 
property,  both  real  and  personal,  to  the  defendant 
Nellie  K,  Smith,  who  claims  to  be  in  possession 
thereof  in  violation  of  the  terms  of  such  lease.  Then 
follows  a  recital  of  facts  whereby  it  is  sought  to 
establish  the  theory  that  the  contract  was  personal  in 
its  nature,  and  therefore  not  assignable.  It  is  fur- 
ther alleged  that,  by  reason  of  the  several  breaches 
of  covenant  set  out,  plaintiffs  undertook  to  re-enter 
and  take  possession  of  the  premises  and  personal 
property,  and  to  evict  the  defendants,  who  success- 
fully resisted  such  efforts,  and  that  plaintiffs  before 
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commencing  this  action,  made  demand  upon  defend- 
ants for  the  return  of  the  personal  property,  which 
was  refused.  Upon  filing  the  complaint,  plaintiffs 
also  filed  an  undertaking  in  claim  and  delivery,  and 
with  the  aid  of  the  sheriff  secured  possession  of  the 
property  with  the  exception  of  certain  specified  items 
which  the  sheriff  was  imable  to  find. 

The  defendant  Birdie  0.  Backus  filed  an  answer 
denying  that  she  was  a  party  to  the  lease,  and  the 
other  defendants  answered  jointly,  denying  the 
breaches  of  covenant,  as  also  the  connection  of  Birdie 
0.  Backus  with  the  contract.  They  then  plead  affirm- 
atively, that  prior  to  the  commencement  of  the  action, 
W.  E.  Backus  had  assigned  his  interest  in  the  lease 
and  property  of  the  defendant  J.  E.  Backus,  where- 
upon the  latter  entered  upon  the  sole  and  exclusive 
possession  of  the  property  and  so  continued  until 
November  8,  1916,  when  he  sublet  the  same  to  the 
defendant  Nellie  K.  Smith,  for  a  term  ending  De- 
cember 1,  1920,  upon  the  expressed  condition  that  she 
should  pay  to  plaintiffs  the  rent  provided  for  in  the 
written  lease  set  out  in  the  complaint;  that  for  the 
months  prior  to  November  they  had  paid  the  Cental 
promptly,  and  on  November  8th  the  subtenant,  Nellie 
K.  Smith,  had  tendered  to  plaintiffs  the  sum  of  $300, 
being  the  rental  for  the  month  of  November,  but  the 
plaintiffs  refused  to  accept  it  from  her,  basing  such 
refusal  upon  the  ground  that  they  declined  to  recog- 
'  nize  the  validity  of  the  sublease.  It  is  also  averred 
that  the  subtenant,  when  she  entered  into  possession 
of  the  premises,  employed  the  defendant  J.  E. 
Backus,  as  her  agent,  to  care  for  and  conduct  the 
farm  and  chattels  described  in  the  lease,  and  to  oper- 
ate the  dairy  business  in  which  the  property  was 
employed.  Then  follows  an  allegation  of  the  retak- 
ing by  plaintiffs,  which  concludes  thus: 


July,  1920.]  West  v.  Backus.  119 

**Aiid  thereupon  said  sheriff  did,  on  the  14th  day 
of  November,  1916,  pursuant  to  said  direction,  seize 
and  take  from  the  possession  of  the  defendants  J.  E. 
Backus  and  Nellie  K.  Smith,  all  said  personal  prop- 
erty, goods  and  chattels,  and  still  retains  the  same 
to  the  damage  of  the  said  defendants,  J.  E.  Backus 
and  Nellie  K.  Smith,  in  the  sum  of  two  thousand  dol- 
lars.^' 

A  reply,  consisting  of  admissions  and  denials,  was 
filed,  and  thereafter  there  was  a  trial  by  court  and 
jury,  wherein  the  court  granted  a  nonsuit  as  to  the 
defendants  J.  E.  Backus  and  Birdie  0.  Backus,  and 
directed  the  jury  to  return  a  verdict  in  favor  of  the 
defendant  Nellie  K,  Smith  for  a  return  of  the  prop- 
erty to  her,  or  its  value  in  the  sum  of  $6,000,  if  such 
return  could  not  be  had,  and  further  directed  that 
the  jury  fix  the  amount  of  damages  for  the  wrongful 
detention,  in  a  sum  not  exceeding  $50.  A  verdict  was 
returned  in  accordance  with  the  court  *s  instruction, 
fixing  the  amount  of  damages  at  $25,  and  judgment 
was  entered  thereon,  from  which  plaintiffs  appeal. 

Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway,  Mr.  G.  L.  Whealdon,  Mr. 
Glen  R.  MetsJcer  and  Mr.  Frederic  H.  Whitfield,  with 
oral  arguments  by  Mr.  Dunmay  and  Mr.  Whealdon,. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  I.  N.  Smith,  Mr.  J.  H.  Hendrickson^  Mr.  John 
F.  Logan  and  Mr.  G.  Clyde  Fulton,  with  oral  argu- 
ments by  Mr.  Smith  and  Mr.  Hendrickson. 

BENSON,  J. — ^Plaintiffs'  numerous  assignments  of 
error  are  founded  upon  the  theory  that  the  lease  was 
not  assignable,  and  that  they  were  entitled  to  intro- 
duce evidence  to  show  that  the  contract  was  based 
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upon  the  special  skill  and  reliability  of  the  lessees, 
in  support  of  their  contention  that  the  sublease  was 
a  violation  thereof.  It  is  also  urged  that  evidence 
tending  to  establish  the  breach  of  other  conditions  of 
the  lease  should  have  been  admitted  to  establish 
their  right  of  re-entry,  and  to  recover  the  personal 
property,  and  further,  that  it  was  error  to  grant  a 
nonsuit  as  to  the  defendants  J.  E.  Backus  and  Birdie 
0.  Backus.  The  defendants  insist  that  the  lease  ex- 
pressly authorizes  assignment  thereof,  and  that  the 
language  of  the  contract  makes  the  transfer  of  the 
personal  property  a  sale  rather  than  a  bailment, 
thereby  taking  ttom  plaintiffs  any  right  in  replevin, 
and  limiting  them  to  an  action  for  debt. 

1.  Plaintiffs  urge  the  contention  that  the  lease  in 
question  is  to  be  construed  like  the  one  in  the  case 
of  Meyer  v.  Livesley,  45  Or.  487  (78  Pac.  670,  106 
Am.  St.  Kep.  667),  a  case  in  which  a  hopyard  was 
leased  to  be  farmed  upon  shares,  and  in  which  it  was 
held  that  the  nature  of  the  agreement  disclosed  that 
the  lease  was  a  personal  contract,  not  assignable 
without  the  consent  of  the  lessor.  This  case  does  not 
aid  the  plaintiffs,  for  the  reason  that  in  the  present 
case  the  contract  contains  the  following  language: 

''That  the  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  rents,  covenants  and  agreements 
hereinafter  mentioned,  to  be  paid,  kept  and  per- 
formed by  the  parties  of  the  second  part,  do  hereby 
lease  and  farm-let  unto  the  said  parties  oi  the  second 
part,  their  executors,  administrators  and  assigns, 
for  a  term  of  five  years  from  and  after  the  first  day 
of  July,  1916,  all  the  following  described  real  projy- 
erty,  situate  in  Columbia  County,  Oregon.'* 

The  use  of  the  word  '*  assigns '*  constitutes  an  ex- 
press consent  to  the  assignment  or  subletting  of  the 
contract  and  property:  Logan  <t  Andrews  v.  Camp- 


July,  1920.]  West  v.  BAOKua  121 


bell  dt  Alford,  135  Ga.  366  (69  S,  E.  548),  It  follows 
that  the  evidence  offered  npon  this  point  was  prop- 
erly excluded. 

2.  The  trial  court  excluded  the  evidence  offered  by 
plaintiffs,  tending  to  prove  that  the  conditions  of  the 
lease  had  been  violated  by  the  original  lessees,  and 
this  action  is  assigned  as  error.  Defendants  me^t 
this  challenge  with  the  contention  that  such  evidence 
is  irrelevant,  because  the  transfer  of  possession  of 
the  personal  property  described  in  the  lease  consti- 
tuted a  sale  and  not  a  bailment.  An  important  clause 
in  the  agreement  reads  thus: 

**The  parties  of  the  second  part  agree  that  upon 
the  termination  of  this  lease,  they  wm  surrender  to 
the  parties  of  the  first  part,  the  same  number,  kind 
and  quality  of  cattle,  calves,  horses,  poultrv,  farming 
implements,  etc.,  as  those  received  from  the  lessors, 
as  above  described,  or  in  lieu  thereof,  property  of 
equal  value,  agreeable  to  and  to  the  satisfaction  of 
the  parties  of  the  first  part. ' ' 

It  is  upon  this  clause  that  defendants  rely  to  sup- 
port their  argument  that  there  was  an  absolute  sale 
of  the  personal  property,  rather  than  a  bailment,  and 
if  that  were  the  only  portion  of  the  lease  which  is 
involved  in  the  solution  of  the  problem,  there  could 
be  no  hesitancy  in  sustaining  their  contention,  for  the 
great  weight  of  authority  supports  the  doctrine  that 
such  a  clause  indicates  a  sale.  Upon  this  point  we 
quote  from  6  C.  J.  1086,  as  follows : 

*'The  fundamental  distinction  between  a  sale  and  a 
bailment  lies  in  whether  an  obligation  exists  to  re- 
store the  thing  delivered  in  the  same,  or  in  an  altered 
form,  and  in  whether  the  title  passes.  The  transac- 
tion is  a  bailment  if  the  identical  thing  is  to  be  re- 
turned. If  the  receiver  is  not  bound  to  return  the 
identical  things,  but  is  at  liberty  to  return  something 
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else,  as  a  rule  the  property  passes,  and  the  transac- 
tion is  in  effect  a  sale  or  an  exchange.  *  * 

The  doctrine  thus  declared  is  supported  by  the 
following  authorities:  Savage  v.  Salem  MUls  Co., 
48  Or.  1  (85  Pac.  69,  10  Ann.  Gas.  1065) ;  Mechem 
on  Sales,  §  21;  16  R.  C.  L.  710;  Marsh  v.  Richards, 
3  Hun,  550;  Bretz  et  al.  v.  Diehl  et  ai.,  117  Pa. 
St.  589  (11  Atl.  893,  2  Am.  St.  Rep.  706);  Chase 
V.  Washburn,  1  Ohio  St.  244  (59  Am.  Dec.  623) ;  Va/n^ 
deymark  v.  Corbett,  131  App.  Div.  391  (115  N.  Y. 
Supp.  911) ;  Norton  v.  Woodruff,  2  Comst.  (N.  Y.), 
153;  Lyon  v.  Lenon  et  al.,  106  Ind.  567  (7  N.  E.  311) ; 
Austin  V.  Seligman  (C.  C.),  18  Fed,  519.  There  is, 
however,  another  element  in  the  construction  of  such 
contracts  which  may  not  be  ignored,  and  which  is  as 
well  fortified  by  authority  as  the  rule  above  stated. 
It  is  formulated  in  2  Tiffany  on  Landlord  and  Ten- 
ant, 1670,  thus : 

**The  question  involved  in  such  cases  seems  to  be, 
primarily,  whether  the  transaction  was,  as  regards 
the  personal  property,  intended  to  be  a  baihoaent  or  a 
sale,  and  the  fact  that  it  was  part  of  a  transaction 
looking  to  the  leasing  of  land  might  perhaps  be  re- 
garded as  tending  to  show  that  it  was  a  bailment ' ' 

In  6  C.  J.  1088,  it  is  said  that: 

*'The  substance  of  th^  agreement,  and  not  its  form 
or  the  particular  expressions  employed  in  it,  is  con- 
trolling, and  the  intention  of  the  parties  must  be 
ascertained  from  the  terms  of  their  contract/' 

There  are  certain  additional  provisions  of  the 
lease  which  may  aid  us  in  discovering  the,  intention 
of  the  parties.    Among  others,  we  find  this  language : 

'*It  is  further  agreed,  that  if  any  stock  herein 
mentioned  shall  die  or  get  killed  or  damaged  through 
the  ne^li^ence  or  carelessness  of  the  parties  of  the 
second  part,  or  their  agents,  the  parties  of  the  second 
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part  will  be  responsible  therefoi*  and  will  replace  any 
such  stock  with  the  same  kind  or  reimburse  the  par- 
ties of  the  first  part  to  their  full  value;  but  if  any 
stock  should  die  or  become  damaged  as  a  result  of 
contagious  disease  of  any  kind,  all  such  loss  is  to  be 
borne  by  the  parties  of  the  first  part. 

'^In  case  there  should  be  a  misunderstanding 
"between  the  parties  hereto,  as  to  the  cause  of  death 
or  injury  to  any  of  the  stock,  as  above  mentioned, 
the  same  is  to  be  decided  conclusively  between  the 
parties  by  the  diagnosis  of  a  competent  official  from 
the  office  of  the  state  veterinary." 

And  still  further  we  find  this  paragraph: 

**It  is  hereby  agreed  that  for  the  care  of  the  regis- 
tered heifers  the  parties  of  the  second  part  shall  re- 
ceive two  thirds  of  the  offspring  of  said  heifers.  It 
is  also  agreed  that  none  but  registered  Jersey  sires 
be  used  during  this  lease. ' ' 

These  quotations  are  utterly  inconsistent  with  the 
theory  that  the  parties  intended  a  sale,  and  we  con- 
clude that  the  personal  property  mentioned  in  the 
lease  was  clearly  intended  to  remain  the  property  of 
the  lessor,  subject  to  such  replacements  as  might  be- 
come necessary  in  handling  the  property  according  to 
the  course  of  good  husbandry.. 

3.  The  following  provisions  are  found  in  the  lease : 

**In  consideration  whereof,  the  said  parties  of  the 
second  part  hereby  covenant  and  agree  to  and  with 
the  parties  of  the  second  part  that  they  will  occupy 
and  conduct  the  premises  above  mentioned,  during 
their  term  aforesaid,  in  a  farmerlike  manner,  and 
that  they  will  commit  no  waste  or  damage  or  cause 
or  suffer  any  to  be  made,  and  that  they  will  permit 
no  timber  to  be  removed  from  said  premises,  other 
than  is  necessary  to  be  removed  in  maintaining  the 
farm  properly  and  for  fuel  on  the  place." 

There  is  also  the  following  agreement  as  to  for- 
feiture and  re-entry: 
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"It  is  mutually  agreed  that  time  is  the  essence  of 
this  agreement,  and  that  should  default  be  made  in 
any  of*  the  covenants  or  agreements  herein  contained 
on  the  part  of  the  parties  of  the  second  part,  or 
should  default  be  made  in  the  payment  of  each, 
either,  or  all  of  the  monthly  payments,  as  above  spe- 
cified, as  and  when  the  same  shall  become  due  and 
payable;  it  shall  be  lawful  for  the  parties  of  the 
first  partj  or  their  duly  authorized  agents,  to  re-enter 
the  premises  described,  retake  possession  thereof,  in- 
cludmg  the  personal  property  described  and  remove 
all  persons  from  said  premises  and  to  terminate  this 
lease. ' ' 

If  then,  as  a  matter  of  fact,  any  of  the  foregoing 
covenants  were  violated  by  the  tenants,  the  power  is 
therein  granted  to  the  lessor  to  terminate  the  lease 
and  retake  possession  of  both  the  real  and  personal 
property,  and  this  power  is  equally  effective  as 
against  the  subtenant:  16  R.  C.  L.  1140;  2  Tiffany, 
Landlord  &  Tenant,  §  194  h.  It  was  error,  therefore, 
to  exclude  evidence  of  breaches  of  covenants. 

4.  It  was  also  error  to  render  a  judgment  of  non- 
suit in  favor  of  the  defendant,  J.  E.  Backus,  since, 
according  to  the  answer  of  the  defendants,  he  re- 
mained in  the  possession  of  the  personal  property 
as  the  agent  of  the  defendant  Nellie  K,  Smith,  and 
it  is  further  alleged,  that  in  proceedings  upon  claim 
and  delivery,  the  sheriff  did  ''seize  and  take  from 
the  possession  of  the  defendants  J,  E.  Backus  and 
Nellie  K.  Smith,  all  said  personal  property,  goods 
and  chattels,  and  still  retains  the  same  to  the  damage 
of  the  defendants  J.  E.  Backus  and  Nellie  K.  Smith, 
in  the  sum  of  two  thousand  dollars.'*  This  is  an 
allegation  of  joint  possession  in  the  two  defendants 
named. 

5.  It  is  also  to  be  noted,  that  when  the  original 
tenants  entered  into  possession  of  the  premises,  they 
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acquired  possession  of  certain  i)ersonal  property 
which  was  not  specified  in  the  lease,  and  which,  there- 
fore, the  plaintiffs  were  entitled  to  reclaim  at  any 
time,  and  there  is  no  evidence  in  the  record  that  such 
possession  has  ever  been  transferred. 

The  judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Beversed  and  Remanded. 

Johns,  Habbib  and  Bubnett,  JJ.,  concur. 


Argued  at  Pendleton  M&y  3,  reversed  June  1,  rehearing  denied  July 

20,  1920. 

BOSTWICK  V.  HOSIER 

(190  Fiae.  299.) 

Bmineiit   Domain— Lot    OwneiB    haTd    Interest    In    Streets    GlTlng 
Access  WMcli  cannot  be  Taken  for  Priyate  Use. 

1.  Owners  of  lots  who  purchased  their  property  with  reference 
to  a  plat,  designating  certain  streets  giving  access  thereto,  have  a 
usufruct  in  the  streets  which  cannot  be  taken  from  them  for 
private  use  by  vacating  a  portion  of  the  street,  regardless  of  the 
ownership  of   the   fee  in  the  streets. 

Munidpal  Ck>rporatlon8 — ^Xiot  Owners  in  Adjoining  Blocks  can  Pre- 
vent Partial  Vacation  of  Streets. 

2.  Owners  of  lots,  in  blocks  adjacent  to  streets  which  it  was 
proposed  partially  to  vacate  for  private  use,  suffer  an  injury  dif- 
ferent from  that  to  the  general  public,  and  can  prevent  such  vaca- 
tion, though  no  part  of  the  street  touching  their  lots  was  included 
in  that  vacated. 

From  Baker:  Gtjstav  Andbbson,  Judge. 

In  Banc. 

In  Stewart's  Addition  to  Baker,  Oregon,  Tenth 
Street  runs  north  and  south  between  blocks  4  and  5. 
Crossing  it  at  right  angles,  beginning  on  the  north, 


/ 
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are  Church  Street,  Center  Street,  and  Jackson  Street, 
each  running  east  and  west.  Center  Street  appears 
to  have  been  laid  out  through  the  blocks  mentioned 
after  they  were  platted. 

The  defendant  Hosier  is  the  owner  of  lot  1  and  a 
fractional  part  of  lot  2  in  block  5,  lying  at  the  north- 
east comer  of  Tenth  and  Jackson  Streets.  On  his 
petition,  the  legislative  authorities  of  the  city  passed 
an  ordinance  purporting  to  vacate  for  his  private 
use  a  part  of  Tenth  Street  in  front  of  his  premises  on 
the  east  and  part  of  Jackson  Street  on  the  south. 
Substantially  the  part  sought  to  be  vacated  is  a  strip 
10  feet  wide  on  Tenth  Street  and  another  16  feet 
wide  on  Jackson  Street. 

The  plaintiffs  are  owners  of  property  fronting  on 
Tenth  Street.  Ayre  and  Sherman  also  front  on 
Center,  and  Bostwick  on  Jackson.  They  have  brought 
this  suit  to  enjoin  the  vacation  of  that  portion  of  the 
streets  mentioned.  They  aver  that  the  purported 
ordinance  was  passed  without  their  consent  and  with- 
out the  city's  having  obtained  jurisdiction  to  enact 
such  legislation;  that  no  benefit  will  come  to  the  city 
or  any  of  its  inhabitants  therefrom;  and  that  the 
proposed  vacation  of  the  parts  of  said  streets  is 
solely  for  the  private  benefit  of  the  defendant  Hosier. 

The  answer  admits  the  municipal  character  of  the 
city,  the  official  position  of  the  commissioners,  and 
the  passage  of  the  ordinance,  which  was  spread  upon 
the  deed  records  of  Baker  County,  but  denies  all 
other  allegations  of  the  complaint.  The  Circuit  Court 
passed  a  decree  dismissing  the  suit,  and  the  plain- 
tiffs appeal.  Bevebsed.    Beheabino  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu* 
ment  by  Mr.  0.  B.  Mount. 
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For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Smith  &  Smith  and  Mr.  W.  H.  Strayer, 
with  oral  arguments  by  Messrs.  Smith  (6  Smith. 

BUENETT,  J.— 1.  The  defendants  contend  that  the 
plaintiffs  were  not  concerned  in  the  proceeding  to 
vacate  the  portion  of  the  streets  mentioned  because 
their  property  was  not  contiguous  to  the  part  to  be 
vacated,  and  that  the  defendant  Hosier  was  the  only 
owner  to  be  considered  in  the  proceeding  mentioned, 
because  his  was  the  only  property  that  touched  the 
strips  to  be  vacated.  It  is  apparent  from  the  record 
that  the  parties  bought  the  properties  mentioned  with 
reference  to  the  plat  of  Stewart's  Addition.  In  other 
words,  with  their  purchase  they  acquired  at  least  the 
usufruct  of  the  adjacent  streets.  It  is  axiomatic,  as 
well  as  constitutional,  that  private  property  cannot 
be  taken  for  private  use.  As  early  as  the  case  of 
Willamette  Iron  Works  v.  Oregon  R.  d  N.  Co.,  26  Or. 
224  (37  Pac.  1016,  46  Am.  St.  Eep.  620,  29  L.  R.  A. 
88,  1  Am.  &  Eng.  R.  Cas.  (N.  S.)  36),  the  question 
of  occupancy  of  streets  was  under  consideration,  and 
the  following  language  was  used  by  Mr.  Chief  Jus- 
tice EoBEBT  S.  Bean,  delivering  judgment : 

"But  there  is  a  limitation  to  legislative  or  munici- 
pal power  over  a  street,  which  cannot  be  exceeded 
without  invading  the  constitutional  rights  of  abutting 
owners.  An  abutting  proprietor  is  entitled  to  the  use 
of  the  street  in  front  of  his  premises  to  its  full  width 
as  a  means  of  ingress  and  egress,  and  for  light  and 
air,  and  this  right  is  as  much  property  as  the  soil 
within  the  boundaries  of  his  lot;  and  therefore  any 
impairment  thereof  or  interference  therewith,  caused 
by  the  use  of  the  street  for  other  than  legitimate 
street  purposes,  is  a  taking  within  the  meaning  of 
the  Constitution,  whether  the  fee  of  the  street  is  in 
the  abutting  owner  or  not." 
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This  principle  is  well  fortified  by  the  precedents 
cited  in  the  opinion. 

A  similar  doctrine  was  announced  in  Sandstrom  v. 
Oregon-Wash.  R.  <&  N.  Co.,  75  Or.  159  (146  Pac.  803), 
where  the  defendant  had  fenced  oflF  a  street  which 
ran  in  front  of  the  plaintiff's  premises  and  made  a 
deep  and  impassable  cut  across  the  street,  although 
not  immediately  opposite  the  holding  of  the  plaintiff. 
Likewise,  in  Tooze  v.  Willamette  Valley  Southern  Ry. 
Co.,  77  Or.  157  (150  Pac.  252),  where  the  defendant 
proposed  to  build  a  high  trestle  along  the  street  in 
front  of  the  plaintiff's  premises,  the  principle  was' 
laid  down  that  the  right  of  the  plaintiff  in  the  street 
could  not  be  interfered  with  in  the  absence  of  con- 
demnation proceedings.  The  doctrine  is  discussed 
also  in  Kurtz  v.  Southern  Pacific  Co,,  80  Or.  213  (155 
Pac.  367,  156  Pac.  794),  where  the  defendant  under- 
took to  lay  a  railway  track  immediately  in  front  of 
the  plaintiff's  premises  without  his  consent.  A  sim- 
ilar principle  is  announced  in  Johnson  v.  Jeldness, 
85  Or.  657  (167  Pac.  798,  L.  R  A.  1918A,  1074). 
See,  also,  Sloss-Sheffield  S.  <&  7.  Co.  v.  Johnson,  147 
Ala.  384  (41  South.  907,  119  Am.  St.  Rep.  89,  11  Ann. 
Gas.  285,  8  L.  R.  A.  (N.  S.)  226,  and  note). 

2.  Although  the  plaintiffs  do  not  own  the  property 
immediately  opposite  the  ground  it  is  proposed  to 
vacate,  yet  most  of  them  have  holdings  in  the  next 
adjacent  blocks,  so  that  their  situation  differs  only 
in  degree  from  that  of  the  opposite  abutter.  The 
accessibility  of  their  premises  is  pro  ta/nto  impaired, 
whiclr  constitutes  an  injury  to  them  not  suffered  by 
the  general  public. 

In  several  of  these  cases  the  defendants  were  pub- 
lic service  corporations  entitled  to  exercise  the  right 
of  eminent  domain,  under  which,  after  having  had  his 
day  in  court  and  an  opportunity  to  be  heard,  the 
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plaintiff  could  have  been  compelled  to  surrender  his 
property  upon  adequate  compensation  first  assessed  , 
and  ^tendered.  Here  the  proposal  is  to  abandon  parts 
of  the  streets  for  the  private  interest  of  one  of  the 
defendants,  and  not  for  any  public  purpose.  The 
property  rights  of  the  plaintiffs  cannot  be  thus  in- 
vaded. If  the  rights  of  abutting  owners  in  a  street 
cannot  be  taken  without  condemnation  at  the  suit  of 
a  public  service  corporation,  much  more  can  they  not 
be  impaired  in  the  interest  of  a  private  owner.  The 
Circuit  Court  was  in  error  in  dismissing  the  bill,  and 
a  decree  will  be  here  entered  according  to  the  prayer 
of  the  complaint.  Bevebsed.    Decbee  Entered. 

Mr.  Justice  Johns  was  present  at  the  hearing,  but 
did  not  participate  in  this  decision. 

Mr.  Justice  Bennett  dissents. 


Submitted   on   briefs  Jane   2,   affirmed   June   15,    rehearing   denied 

July   20,   1920. 

JANSON  V.  PACIFIC  DIKING  CO. 

(190  Pac.   340.) 

Ctontractfr— Pleading— Sufficient  Statement  far  Action  On  Contract— 
Work  and  Labor. 

1.  Complaint  held  to  state  a  good  cause  of  action  founded  upon 
ft  contract  between  the  plaintiff  and  defendant  under  which  plain- 
tiJff  was  to  do  certain  work  for  a  specific  consideration. 

Wodc  and  Labor— Pleading— Action— Qnaatnm  Meroit. 

2.  Complaint,  alleging  that  at  special  instance  and  request  of 
defendant  plaintiff  cleared  right  of  way  upon  which  defendant  de- 
sired to  and  did  construct  a  dike  by  cutting  and  removing  brush 
and  stumps,  and  that  plaintiff's  services  were  reasonably  worth 
#906.75,  no  part  of  which  haa  been  paid,  held  to  atate  a  good  eauae 
of  action. 

97  Or.- 
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Evidence- -Memorandiua—Bes  Gestae. 

3.  Where  at  the  time  parties  enter  into  parol  eontraet  a  memo- 
randum  is  read  containing  the  terms  thereof,  which  are  assented  to 
by  the  parties,  such  memorandum  becomes  a  part  of  the  transac- 
tion, and  in  an  action  on  the  contract  is  admissible  in  evidence  as 
a  part  of  the  res  gestae, 

An>6al  and  Error— Trial— Evideiic^—lIaterlaUtj. 

4.  No  complaint  can  be  made  of  the  exclusion  of  eyidenca^ 
where  there  was  no  statement  or  showing  to  the  court  that  the 
evidence  was  material,  or  what  it  would  tend  to  prove  if  it  were 
admitted. 

From  Clatsop :  James  A.  Eakin,  'Judge. 

In  Banc. 

The  defendant  is  an  Oregon  corporation  engaged  in. 
diking  lands  in  the  States  of  Washington  and  Oregon, 
with  its  principal  oflBce  at  Astoria.  The  complaint 
alleges  that  about  January  23, 1915,  the  defendant  en- 
tered into  a  written  contr^t  with  certain  named 
individuals,  wherein  it  covenanted  and  agreed  to  con- 
struct and  complete  a  certain  dike  702  rods  long  on 
Gray's  River  in  Washington,  within  six  months,  at 
an  agreed  price  of  $8  per  rod;  that  181.21  rods  of 
the  dike  ran  over  and  across  the  land  of  Mary 
Westerlund,  one  of  the  contracting  parties,  the  mother 
of  the  plaintiff ;  and  that  under  the  terms  of  that  con- 
tract with  the  defendant  she  was  required  to  pay  $8 
a  rod  for  the  construction  of  that  portion  of  the  dike. 
It  is  averred  that  immediately  after  the  execution  of 
the  contract  between  those  parties,  the  plaintiff  en- 
tered into  a  contract  with  the  defendant,  wherein  it 
was  agreed: 

**That  in  consideration  that  defendant  would  con- 
struct said  dike  over  and  across  the  said  lands  of 
said  Mary  Westerlund  a  distance  of  181.21  rods,  and 
would  charge  the  said  Mary  Westerlund  therefor  only 
the  sum  of  $2.50  per  rod,  and  would  release  her  from 
her  written  oblifration  to  pay  defendant  the  sum  of 
$8  per  rod,  and  change  and  alter  said  contract  so 
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that  said  Mary  Westerlund  would  not  be  required  to 
pay  to  exceed  the  sum  of  $2.50  per  rod  for  such  dike, 
this  plaintiff  would  dear  the  said  entire  right  of  way 
for  the  entire  dike,  which  the  defendant  contracted 
and  agreed  to  construct  throughout  its  entire  length, 
namely,  702  rods,  for  the  sum  of  $2  per  rod  only,  all 
of  which  terms  the  said  defendant  accepted  and 
agreed  upon,  and  thereupon,  and  pursuant  to  said 
contract,  and  not  otherwise,  this  plaintiff,  on  pr  about 
said  January  23,  1915,  began  the  work  of  clearing 
said  right  of  way,  and  cleared  said  right  of  way  in 
accordance  with  his  contract,  and  completed  said 
work  on  the  26th  day  of  July,  1915,  at  which  date  the 
said  clearing  was  entirely  completed  throughout  the 
said  entire  line  of  said  dike,  namely,  702  rods,  fully 
in  accordance  with  the  terms  of  said  contract  en- 
tered into  between  plaintiff  and  defendant/' 

The  plaintiff  says  that  by  reason  thereof  there 
became  due  and  owing  to  him  from  the  defendant 
$1,400,  no  part  of  which  has  been  paid. 

As  a  second  cause  of  action  the  plaintiff  alleges 
that  between  July  26  and  August  24,  1915,  at  the 
special  instance  and  request  of  the  defendant,  he 
cleared  a  right  of  way  upon  which  it  desired  to  and 
did  construct  a  dike  over  the  land  of  one  M.  Sverdrup 
in  Wahkiakum  County,  Washington,  for  a  distance  of 
1,100  feet,  by  cutting  and  removing  brush  and  stumps, 
and  that  his  services  were  reasonably  worth  $906.75, 
no  part  of  which  has  been  paid.  As  to  each  cause 
of  action  it  is  alleged  that  the  labor  was  performed  in 
the  State  of  Washington,  and  that  under  the  laws  of 
that  state  the  plaintiff  is  entitled  to  recover  interest 
from  the  date  of  the  completion  of  his  contracts. 

The  defendant  admits  its  corporate  character  and 
the  making  of  the  contract  of  January  23,  1915,  with 
the  parties  therein  named,  for  the  construction  of  the 
dike  on  Gray's  River,  but  denies  all  other  material 
allegations  of  the  complaint  in  both  causes  of  action. 
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As  a  further  and  separate  answer  it  alleges  that  on 
January  23,  1915,  the  defendant  *'niade  a  contract 
with  said  Mary  Westerlund,  and  not  this  plaintiff, 
that  it  would  allow  said  Mary  Westerlund  on  her  con- 
tract price  the  sum  of  $2  per  rod  for  all  lands  cleared 
by  said  plaintiff,  *'  and  that — 

**  Plaintiff  promised  and  agreed  to  have  a  donkey 
engine  in  readiness  to  clear  said  land  in  advance  of 
the  work  of  defendant,  and  agreed  to  clear  said  land 
of  all  stumps,  trees  and  other  obstacles,  and  plain- 
tiff agreed  to  perform  said  work  and  labor  for  said 
sum  of  $2  per  rod  and  have  the  work  and  labor 
credited  to  and  deducted  from  the  contract  price  of 
Mary  Westerlund  of  $8  per  rod  for  completmg  said 
dike,  and  no  other  or  different  contract  was  made 
between  plaintiff  and  defendant  and  said  Mary 
Westerlund. '  * 

The  defendant  charges  that  the  plaintiff  failed  to 
have  the  donkey  engine  ready  at  the  agreed  time,  and 
neglected  to  clear  the  lands  properly  or  to  perform 
his  agreement;  that  by  reason  thereof  the  defendant 
was  delayed  iir  the  performance  of  its  contract ;  and 
that  at  its  own  expense  it  was  compelled  to  and  did 
clear  a  large  portion  of  the  lands  which  were  diked. 
It  is  then  averred  that  under  her  contract  Mary 
Westerlund  was  to  have  paid  the  defendant  $500 
when  the  dike  was  half  completed,  $500  when  it  was 
finished,  and  the  balance  within  six  months  there- 
after, but  that  she  failed  and  neglected  to  pay  any 
part  thereof  or  otherwise  comply  with  her  contract; 
that  the  defendant  was  forced  to  file  a  lien  upon  her 
lands  and  bring  suit  to  foreclose  it;  that  upon  the 
completion  of  the  contract  there  was  due  and  owing 
from  Mary  Westerlund  $2,091.20;  that  pursuant  to 
the  contract  pleaded  in  the  answer  a  credit  of  $l,044r 
upon  the  lien  against  her  was  given  to  Mary  Wester- 
lund, as  an  allowance  in  full  for  all  work  performed 
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by  the  plaintiff  in  clearing  land  for  the  defendant  at 
the  agreed  price  of  $2  a  rod;  and  that  *' thereafter 
a  settlement  was  had  with  said  Mary  Westerlnnd, 
by  and  with  the  knowledge  of  plaintiff,  wherein  and 
whereby  defendant  agreed  to  allow  said  Mary  West- 
erlnnd and  this  plaintiff  the  further  sum  of  $544.20 
as  a  credit  on  said  contract  price  for  diking  said 
lands,  and  said  Mary  Westerlund  settled  with  defend- 
ant by  paying  it  the  sum  of  $500  in  full  settlement 
and  satisfaction  of  all  claims  and  demands  by  either 
party  on  both  of  said  contracts.'^  It  is  finally  said 
that  the  plaintiff  cleared  only  522  rods  of  land;  that 
the  sum  of  $1,044  so  credited  was  in  full  payment 
thereof,  and  that  no  other  or  further  sum  ''is  due 
either  plaintiff  or  Mary  Westerlund  upon  either  or 
both  of  said  contracts.^'  The  reply  denied  all  of  the 
new  matter  in  the  answer. 

A  trial  was  had,  and  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  and  against  the  defendant 
for  $1,540,  upon  which  judgment  was  entered.  The 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Norblad  <&  Hesse.^ 

For  respondent  there  was  a  brief  prepared  and 
submitted  over  the  name  of  Messrs.  O.  C.  <&  A.  G. 
FiUton. 

JOHNS,  J. — The  only  errors  assigned  are  based  on 
the  admission  and  ruling  out  of  evidence,  and  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

1,  2.  When  analyzed,  the  first  cause  of  action  is 
founded  upon  a  contract  between  the  plaintiff  and 
the   defendant,  in  which  the   plaintiff   promised  to 
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clear  702  rods  of  land  for  diking  purposes  at  the 
agreed  price  of  $2  per  rod.  He  claims  that  he  was 
induced  to  make  that  price  by  reason  of  the  fact  that 
the  defendant  modified  its  contract  with  his  mother, 
Mrs.  Westerlund,  to  the  effect  that  she  should  pay 
only  $2.50  per  rod  for  the  diking  of  her  lands  by  the 
defendant,  instead  of  $8,  as  provided  in  the  original 
contract  to  which  she  and  certain  other  land  owners 
were  parties.  The  defendant  denies  the  making  of 
any  contract  whatever  with  the  plaintiflF,  and  pleads 
that  it  made  an  agreement  with  Mrs.  Westerlund  to 
allow  her  $2  per  rod  on  her  contract  price  for  all  the 
land  cleared  by  her  son,  the  plaintiff ;  that  it  had  set- 
tled with  her,  and  that  with  the  plaintiff  ^s  knowl- 
edge she  had  received  credit  in  full  on  her  contract 
for  all  of  the  clearing  which  had  been  done  by  him. 
The  second  cause  of  action  is  for  the  alleged  value  of 
services  performed  by  the  plaintiff  for  the  defendant 
at  its  special  instance  and  request,  which  the  defend- 
ant denies.  The  pleadings  are  in  the  usual  form  and 
there  is  no  merit  in  the  defendant's  contention  that 
the  complaint  does  not  state  suflScient  facts. 

3.  It  is  admitted  that  after  extended  negotiations 
the  defendant  and  the  land  owners  entered  into  a 
written  contract  for  the  diking  of  their  property, 
dated  January  23,  1915,  to  which  Mrs.  Westerlund 
was  a  party.  In  this  the  land  owners  agreed  to  pay 
$8  per  rod  for  the  diking  of  their  respective  prem- 
ises. It  appears  that  the  plaintiff  and  Frank  Behnke 
as  manager  for  the  defendant  met  at  the  office  of 
W.  T.  Eakin  at  Astoria,  and  that  there  was  then 
prepared  a  writing  between  the  defendant  and  Mrs. 

Westerlund,  dated  'Hhis  day  of  ,  1914," 

wherein  the  defendant  is  known  as  the  party  of  the 
first  part  and  Mrs.  Westerlund  as  the  party  of  the 
second  part,  which  was  never  signed  by  either  party 
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and  never  witnessed,  and  of  which  the  material  pro- 
visions are  as  follows: 

**That  the  party  of  the  first  part  is  to  top  off  and 
complete  the  dike  along  the  river  front,  abutting 
upon  my  farm  on  Gray's  Eiver,  making  it  conform 
to  the  rest  of  the  dike  being  bnilt  around  my  farm, 
for  the  consideration  of  $2.50  per  rod  for  all  old  dike 
so  improved;  also  the  first  party  is  to  employ  the 
son  of  said  Mrs.  Mary  Westerlund  to  clear  the  right 
of  way  for  the  building  of  the  dike  for  the  entire  dike 
this  day  agreed  upon  by  and  between  said  first  party 
and  said  second  party  together  with  others,  for  dik- 
ing certain  lands  on  Gray's  Biver,  for  and  in  con- 
sideration of  $2  per  rod  for  each  rod  so  cleared.  The 
second  party  hereto  and  her  son,  Maurice  Wester- 
lund, who  is  to  clear  said  right  of  way,  agree  to  the 
above  conditions.*' 

After  the  plaiatiff  had  introduced  testimony  tend- 
ing to  show  that  this  unsigned  instrument  had  been 
ratified  and  approved,  and  that  it  was  the  basis  and 
consideration  of  his  alleged  contract  with  the  defend- 
ant, he  offered  the  written  memorandum  in  evidence 
as  tending  to  prove  the  making  of  his  contract  with 
the  defendant  as  alleged  in  his  complaint.  Objec- 
tion was  duly  made  to  its  introduction,  but  was  over- 
ruled, and  this  is  assigned  as  error.  In  Humphrey 
V.  The  ChUcat  Canning  Co.,  20  Or.  209,  this  court 
held  that: 

**  Where  at  the  time  parties  enter  into  a  parol  con- 
tract, a  memorandum  is  read  containing  the  terms 
thereof  which  are  assented  to  by  the  parties  except 
in  two  particulars,  such  memorandum  becomes  a  part 
of  the  transaction,  and  in  an  action  on  the  contract 
the  same  is  competent  evidence  as  a  part  of  the  res 
gestae f  and  may  be  considered  by  the  jury  for  the 
purpose  of  assisting  them  to  determine  what  the 
terms  of  the  contract  were.'* 
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Although  this  memorandum  is  dated  *  *  the day 

of ,  1914,  * '  and  the  written  contract  bears  date  of 

January  23,  1915,  yet  the  proof  indicates  that  both 
of  them  were  prepared  by  W.  T.  Eakin  at  or  about 
the  same  time,  and  they  both  relate  to  the  same  sub- 
ject matter.  The  plaintiff 's  evidence  tends  to  show 
that  both  instruments  were  accepted  and  approved  by 
the  defendant  at  the  time  they  were  prepared,  and 
that  in  consideration  thereof  he  made  his  contract 
with  the  defendant  to  clear  the  land  at  the  price  of 
$2  per  rod.  Counsel  for  plaintiff  then  stated  that 
the  memorandum  was  not  offered  as  *'the  finished 
contract  of  the  parties,  but  as  expressing  the  con- 
tract at  the  time,  as  a  memorandum  read  over  by  the 
parties  and  consented  to,^'  or  **for  the  purpose  of 
showing  that  it  was  the  contract,  but  it  is  part  of  the 
transaction,  part  of  the  re&  gestae.*^  In  the  condition 
of  the  record,  we  must  assume  that  it  was  received 
for  such  purpose  only,  and  that  the  jury  was  prop- 
erly instructed  concerning  it.  The  facts  bring  this 
case  within  the  rule  and  reason  of  the  above  decision. 

4.  There  were  no  objections  to  the  charge  or  the 
refusal  to  give  requested  instructions,  and  the  jury 
found  for  the  plaintiff.  There  was  evidence  to  sup- 
port the  verdict  and  we  must  assume  that  the  jury 
was  correctly  instructed.  The  issues  were  clearly  de- 
fined by  the  pleadings.  The  fact  that  the  defendant 
had  a  dispute  with  Mrs.  Westerlund  over  the  amount 
of  its  claim  against  her,  that  it  was  forced  to  file  a 
lien  upon  her  property  to  secure  the  same,  or  that 
it  afterwards  settled  with  her  would  not  be  a  defense 
to  the  plaintiff's  cause  of  action.  The  plaintiff 
sought  to  recover  upon  an  alleged  contract,  and  as 
the  jury  found  for  him  it  must  follow  that  there  was 
such  a  contract.  It  does  not  appear  that  the  testi- 
mony which  was  offered  and  refused  would  tend  to 


July,  1920.]  Anderson  v.  Farb.  137 


prove  that  no  such  contract  was  made.  Neither  does 
it  tend  to  show  that  the  defendant  entered  into  a  con- 
tract with  Mrs.  Westerlund  by  which  she  would  re- 
ceive credit  of  $2  per  rod  on  her  diking  contract,  for 
all  of  the  land  which  the  plaintiff  cleared.  Those  are 
the  issues  made  by  the  pleadings.  Moreover,  there 
is  no  statement  or  showing  to  the  court  that  the  evi- 
dence which  was  refused  was  material,  or  what  it 
would  tend  to  prove  if  it  were  admitted. 

Without  going  into  the  details  of  each  assignment 
of  error,  after  a  careful  reading  of  the  record  we  do 
not  find  any  prejudicial  error  in  the  ruling  of  the 
court  in  the  admission  or  exclusion  of  evidence. 

The  judgment  is  aflSrmed. 

Affibmed.    Beheabino  Denied. 


Argued  Jnlj  1,  reversed  and  decree  entered  July.  20,  1920. 

ANDEESON  v.  FAEB. 

(191  Pac.  346.) 

OonstltDtloiial    Iiaw— Hawkers     and     Peddlers— Statute     Baqvlrlng 
Ucense  for  Selling  of  Medicines  VaUd. 

1.  General  Laws  of  I^IS,  Chapter  164^  Section  19,  regulating 
tlie  practice  of  pharmacy,  and  the  possession  and  disposal  of 
poisons  and  other  drugs,  and  requiring  itinerant  peddlers  selling 
the  same  to  pay  a  license  fee  of  $200,  does  not  contravene  Article 
I,  Section  20,  of  this  Constitution  relating  to  special  privileges  or 
immunities,  or  Amendment  14,  Section  1,  of  the  T7.  S.  Constitution. 

Statates — Statute  as  to  Pbaimacy  H^ld  to  Embrace  Only  One  Sub- 
ject. 

2.  General  Laws  of  1913,  Chapter  164,  regulating  the  practice  of 
pharmacy,  and  requiring  itinerant  dealers  to  pay  a  license,  does 
not  embrace  more  than  one  subject. 

Hawkers  and  Peddlers— Itinerant  Venders  of  Medicines  in  Original 
Packages  Need  not  Pay  Ucenses. 

3.  Itinerant  venders  or  peddlers,  selling  proprietary  or  patent 
medicines    in    the   original   packages,   are    not   required    to   pay    a 
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license  under  General  Laws  of  1913,  Chapter  164,  Section  19,  being 
expressly  excepted  by  Section  12, 

[As  to  statutory  regulation  of  itinerant  physicians  or  venders 
of  drugs,  see  notes  in  70  Ann.  Cas.  401:  Ann.  Caa.  1913D, 
1242.] 

From  Multnomah:  William  N.  Gatens,  Judge. 

In  Banc. 

This  is  a  suit  brought  by  plaintiffs,  who  are  itiner- 
ant venders  of  certain  patent  or  proprietary  medi- 
cines, which  may  be  described  generally  as  Watkin^ 
Family  Eemedies,  to  enjoin  their  arrest  and  prosecu- 
tion under  Section  19,  Chapter  164,  General  Laws  of 
1913. 

The  complaint  alleges,  in  substance :  That  the  J,  R. 
Watkins  Medical  Company  of  the  State  of  Minnesota, 
manufactures  these  medicines  and  certain  extracts 
for  domestic  use;  that  the  plaintiffs,  by  contract  with 
said  company,  conduct  the  business  of  selling  said 
medicines  and  extracts  each  in  his  own  particular 
locality,  selling  the  same  to  the  general  public  in 
original  packages  and  under  the  full  label  and  not 
otherwise,  and  that  each  cpnducts  his  business  as 
dealer  in  such  remedies  and  extracts  from  a  wagon 
or  automobile  drawn  or  propelled  from  place  to  place, 
within  the  district  or  locality  in  the  State  of  Oregon, 
described  in  the  contract  with  the  Watkins  Medical 
Company,  under  which  he  operates,  and  each  main- 
tains a  home  station,  or  storehouse,  where  he  keeps 
on  hand  a  surplus  stock  of  said  medicines  and  ex- 
tracts such  as  their  business  may  require;  that  sales 
are  made  by  each  of  the  plaintiffs  within  his  re- 
spective district  or  territory  from  said  wagon,  auto- 
mobile, or  storehouse,  directly  to  the  consumer,  or 
upon  orders  as  the  same  may  be  received;  that  each 
of  the  plaintiffs  is  a  citizen  and  resident  taxpayer  of 
the  State  of  Oregon,  and  not  a  transient  traveling 
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or  itinerant  peddler,  or  vender  of  fake  medicines, 
drugs,  or  nostrums. 

Then  follow  allegations  showing  that  each  of  the 
plaintiffs  has  gone  to  great  trouble  and  expense  in 
building  up  a  business,  that  each  has  his  regular  cus- 
tomers, upon  whom  he  calls  at  regular  intervals,  sup- 
plying their  requirements  from  his  stock  of  medicines, 
remedies,  and  extracts;  that  the  business  so  acquired 
is  of  great  value  to  the  plaintiffs;  that  there  is  a 
general  demand  throughout  the  state  for  such  reme- 
dies, etc.,  which  are  valuable,  and  that  plaintiffs  have 
not  been  guilty  of  any  fraud,  deceit,  or  misrepre- 
sentation in  the  sale  thereof,  nor  charged  therewith. 

That  plaintiffs'  business  brings  them  into  compe- 
tition with  city  and  country  druggists,  and  drugstores, 
who  handle  and  deal  in  the  same,  and  other  patent 
and  proprietary  medicines,  but  who  maintain  an 
established  and  fixed  place  of  business,  and  who,  for 
the  purpose  of  crushing  out  competition,  have  in- 
voked and  are  now  invoking  the  use  of  Section  19, 
Chapter  164,  General  Laws  of  1913,  entitled  **An  act 
to  regulate  the  practice  of  pharmacy  and  the  posses- 
sion and  disposal  of  poisons  and  other  drugs,"  etc. 

That  the  State  Pharmacy  Board  has  caused  defend- 
ants Scott  and  Jefferies  to  be  appointed  as  special 
agents  and  representatives  of  the  board,  with  the 
power  of  deputy  sheriffs,  and  has  sent  them  out  over 
the  various  counties  where  plaintiffs  transact  busi- 
ness to  procure  evidence  against  plaintiffs  of  sales 
made  by  them  from  these  wagons  and  automobiles, 
and  to  stop  plaintiffs  upon  the  highways  and,  by 
feigning  sickness,  seek  to  purchase  some  of  said  rem- 
edies, with  the  intent  of  arresting  plaintiffs  under  the 
provisions  of  said  act. 

That  each  of  plaintiffs  buys  said  medicines  at 
wholesale  from  the  Watkins  Medical  Company,  and 
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sells  at  retail,  and  all  are  engaged  in  said  business 
wholly  as  a  means  of  livelihood  for  themselves  and 
their  families,  and  that,  being  general  dealers  in  such 
commodities,  they  have  not  taken  out  or  paid  for  a 
license  under  Section  19  aforesaid. 

That  the  pharmacy  board,  Walter  H.  Evans,  dis- 
trict attorney,  and  defendants  Scott  and  Jefferies 
have  caused  the  arrest  of  a  number  of  these  plain- 
tiffs, on  a  charge  of  violation  of  Section  19  aforesaid, 
and  have  caused  them  to  be  fined  a  minimum  fine  of 
$200,  which  cases  are  now  on  appeal  and  undeter- 
mined. There  are  allegations  showing  irreparable 
damage  to  plaintiffs  by  reason  of  such  arrests,  and 
further  allegations  showing  that  defendants  threaten 
and  intend  to  continue  such  arrests  and  prosecutions. 

It  is  alleged  that  Section  19  of  Chapter  164  afore- 
said has  no  application  to  dealers  in  such  commodi- 
ties as  plaintiffs  handle,  and  that  plaintiffs  are  speci- 
fically exempted  from  its  operation  by  Section  12  of 
the  same  ac^t.  It  is  further  alleged  that  the  act  is 
unconstitutional  and  void: 

(1)  Because  it  undertakes,  by  Section  12,  to  exempt 
from  its  terms  general  dealers  in  such  commodities 
as  are  handled  by  plaintiffs,  while  pretending  by  Sec- 
tion 19  to  exact  a  license  fee  of  $200  from  each  of 
the  plaintiffs  for  dealing  in  the  same  commodities, 
thereby  placing  the  act  in  conflict  with  Section  20  of 
Article  I  of  the  Constitution,  which  provides: 

*'No  law  shall  be  passed  granting  to  any  citizen 
or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all 
citizens.'* 

(2)  That  the  act  is  in  contravention  of  Section  1 
of  Article  XIV  of  the  Constitution  of  the  United 

States. 
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(3)  That  the  passage  of  said  act  is  not  within  the 
police  power  of  the  legislature  of  the  State  of  Ore- 
gon, as  its  eflFect  is  not  to  protect  the  public  health 
or  morals,  or  the  peace,  quiet,  and  good  order  of 
society ;  nor  is  it  for  the  public  welfare. 

(4)  That  it  is  void  for  the  reason  that  the  license 
fee  of  $200  per  annum,  exacted  by  Section  19,  is  un- 
reasonable, excessive,  and  oppressive,  and  renders 
it  impossible  for  plaintiffs  to  continue  their  business. 

The  prayer  is,  that  the  court  declare  plaintiffs  ex- 
empt from  the  provisions  of  said  act,  that  the  act  be 
declared  unconstitutional  because  in  contravention  of 
the  Constitution  of  the  United  States  and  of  the  State 
of  Oregon,  and  that  further  prosecutions  be  enjoined, 
and  for  general  relief. 

A  general  demurrer  having  been  oven;uled,  defend- 
ants answered,  putting  in  issue  the  material  parts  of 
the  complaint,  alleging  that  at  all  the  dates  men- 
tioned plaintiffs  were  itinerant  and  traveling  hawker 
venders  of  drugs,  nostrums,  applications,  and  oint- 
ments for  the  professed  cure  of  human  ailments,  and 
were  offering  the  same  for  sale  in  the  State  of  Ore- 
gon, and  carrying  on  said  business  by  passing  from 
house  to  house,  haranguing  people  upon  the  public 
streets  and  highways  and  in  public  places,  and  using 
the  customary  devices  for  attracting  crowds,  and 
thereby  disposing  of  their  wares. 

That  plaintiffs  had  not  taken  out  or  paid  for  the 
license  required  by  Section  19.  (The  intent  to  prose- 
cute them  for  failure  to  take  out  the  license  and 
selling  their  remedies  without  the  same  was  admitted.) 

A  reply  having  put  the  case  at  issue,  the  court 
made  findings  for  the  defendants,  and  rendered  a 
decree  dismissing  the  suit,  from  which  decree  plain- 
tiffs appeaL  Bevbbsed  and  Degbbe  Entebed. 


] 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  A.  Kliks. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
George  Mowry,  Deputy  District  Attorney,  with  an 
oral  argument  by  Mr.  Mowry. 

McBEIDE,  C.  J. — ^Before  proceeding  to  discuss  the 
principal  and  most  difficult  question  raised  on  this 
appeal,  we  will  dispose  of  those  questions  which  we 
deena  easy  of  solution. 

1.  The  objection  that  the  act  in  question  contra- 
venes Article  I,  Section  20,  of  our  state  Constitution 
has  been  decided  adversely  to  plaintiffs*  contention 
in  State  v.  MiUer,  54  Or.  381  (103  Pac.  519),  and 
need  not  be  further  considered.  We  are  satisfied 
that  both  by  plaintiflFs*  own  pleadings  and  the  testi- 
mony, plaintiffs  are  ** itinerant  venders*'  of  drugs, 
etc.,  within  the  meaning  of  the  law. 

2.  The  claim  that  the  act  in  question  embraces 
more  than  one  subject  is  also  negatived  by  the  same 
decision.  ' 

Neither  does  the  act  violate  Section  1  of  the  Four- 
teenth Amendment  to  the  Constitution .  of  the  United 
States :  Baccus  v.  Louisiana,  232  U.  S.  337  (58  L.  Ed. 
627,  34  Sup.  Ct.  Rep.  439,  see,  also,  Rose's  U.  S- 
Notes) ;  Ex  parte  GUstrap,  171  Cal.  108  (152  Pac.  42, 
Ann.  Cas.  1917A,  1086). 

3.  In  view  of  our  construction  of  the  act  itself,  it 
is  unnecessary  to  consider  its  constitutionality  in 
other  respects,  for,  conceding  without  deciding  that  it 
is  perfect  constitutionally  in  all  respects,  we  are  of 
the  opinion  that  plaintiffs  are  expressly  excepted 
from  its  operation  by  Section  12  thereof. 
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It  seems  to  be  clearly  shown  by  the  testimony  that 
plaintiffs  are  engaged  in  the  general  business  of  sell- 
ing and  dealing  in  proprietary  or  patent  medicines  in 
the  original  packages,  properly  labeled  and  purchased 
from  manufacturers  outside  the  state.  The  fact  that 
they  are  also  selling  extracts,  soaps^  and  perhaps 
other  articles  cuts  no  figure  in  the  case. 

Section  19  of  the  act,  as  it  stood  at  the  date  of  fil- 
ing this  complaint,  is  as  follows: 

**Any  itinerant  or  traveling  vender  or  hawker  of 
any  drug,  nostrum,  ointment  or  application  of  any 
kind  for  the  treatment  of  any  disease  or  injury, 
before  offering  any  such  drug,  nostrum^  ointment  or 
application  for  sale  shall  pay  to  the  treasurer  of  the 
Oregon  Board  of  Pharmacy  an  annual  fee  of  two  hun- 
dred dollars  ($200)  upon  the  receipt  of  which  the 
secretary  of  the  board  shall  issue  a  license  for  one 
yeai:  from  the  date  of  said  payment ;  one  'half  of  all 
such  liceiise  fees  shall  be  devoted  to  defraying  the 
expenses  of  the  board  and  the  remainder  shall  be 
paid  as  it  is  received  by  the  treasurer  of  tiie  Oregon 
Board  of  Pharmacy  into  the  state  school  fund.  Itin- 
erant venders  under  the  meaning  of  this  act  shall 
include  all  persons  who  carry  on  the  business  above 
described  by  passing  from  house  to  house,  or  by 
haranguing  the  people  on  the  public  streets  or  in 
public  places,  or  use  the  various  customary  devices 
for  attracting  crowds  and  therewith  recommending 
their  wares  and  offering  them  for  sale.  Any  viola- 
tion of  this  section  shall  be  a  misdemeanor  and  any 
})erson  shall  upon  conviction  thereof  pay  a  fine  of  not 
ess  than  two  hundred  dollars  ($200)  nor  more  than 
three  hundred  dollars  ($300),  and  in  default  of  such 
payment  shall  be  imprisoned  in  the  county  jail  for 
the  period  of  one  day  for  each  two  dollars  ($2.00)  of 
such  fine.  In  case  of  prosecution  under  this  section  it 
need  not  be  proven  that  the  defendant  has  not  a 
license,  but  the  fact  that  he  has  a  license  may  be  a 
matter  of  defense;  provided,  however,  that  nothing 
in  this  act  shall  be  construed  to  prevent  the  collection 
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of  any  tax  or  license  that  may  be  imposed  by  any 
county  or  municipal  authority.  ^ ' 

If  this  section  stood  alone  without  qualification,  its 
provisions  would  amply  justify  the  prosecutions  insti- 
tuted and  threatened  by  the  state;  but,  perhaps 
unfortunately  for  the  public,  it  is  qualified  by  Sec- 
tion 12,  whichi  among  other  provisions,  contains  the 
following : 

**  Nothing  in  this  act  shall  apply  to  or  interfere 
with  any  practitioner  of  medicine  or  dentistry  who 
is  duly  registered  as  such  by  their  respective  State 
Board  of  Examiners  of  this  state,  with  supplying  his 
own  patients,  as  their  physician  or  dentist  and  by 
them  employed  as  such,  with  such  remedies  as  he  may 
desire,  and  who  does  not  keep  a  pharmacy,  open 
shop  or  drugstore,  advertised  or  otherwise,  for  the 
retailing  of  medicines  or  poisons;  nor  does  this  act 
apply  to  the  exclusively  wholesale  business  of  any 
dealer,  nor  to  the  manufacture  or  sale  of  proprietary 
medicines  or  patent  medicines,  or  to  the  sale  of  any 
household  remedies  and  medicines,  by  general  dealers 
not  druggists,  in  the  original  packages,  when  prop- 
erly labeled.'* 

These  plaintiffs  are  clearly  **  general  dealers — not 
druggists,''  engaged  in  selling  ** household  remedies 
in  original  packages  properly  labeled,'*  and  are 
within  the  language  of  the  exception.  As  pointed  out 
by  counsel  for  plaintiff,  the  exception  goes  to  the 
whole  act,  and  not  to  the  particular  section  in  which 
it  is  found,  and  we  would  be  compelled  to  construe 
the  exception  as  meaning  something  entirely  differ- 
ent from  what  the  language  used  imports  in  order  to 
hold  these  defendants  guilty  of  an  offense.  Sections 
12  and  19  may,  without  any  distortion  of  language, 
be  construed  together  without  necessary  conflict,  be- 
cause there  may  be  itinerant  venders  of  drugs,  nos- 
trums, and  remedies  not  proprietary  and  not  put  up 
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in  original  packages  and  not  properly  labeled,  and 
who  therefore,  would  incur  the  penalties  denounced 
in  Section  19. 

Counsel  for  the  state  ably  and  plausibly  argue  that 
the  exception  in  Section  12  was  not  intended  to  apply 
to  the  venders  required  by  Section  19  to  take  out  a 
license,  and  this  may  be  true;  but  it  is  dangerous  to 
attempt  to  extend  the  operations  of  a  penal  law  by 
construing  it  beyond  its  plain  language.  The  f  ramers 
of  the  law  may  have  intended  to  confine  the  operation 
of  the  exception  in  Section  12  to  that  particular  sec- 
tion, or  to  some  other  sections,  but  they  have  in  fact 
and  by  express  language  made  it  applicable  to  the 
whole  act,  and  we  must  take  the  act  as  we  find  it, 
leaving  to  the  legislature  the  correction  of  supposed 
errors.  / 

The  decree  of  the  Circuit  Court  will  be  reversed, 
and  a  decree  entered  here,  restraining  further  prose- 
cutions of  these  plaintiffs  for  sales  of  proprietary 
or  patent  medicines,  or  household  remedies,  in  origi- 
nal packages  properly  labeled. 

Bevebsed  and  Decbeb  Entbbed. 


On  motion  to   diBmlss  appeal   of   defendant  Doering,  ftUoired  and 

appeal  diamiBsed  July  20,  1920. 

TEMMINCK  V.  DOERING. 

(191  Pac.  348.) 

Appeal  and  Error— Defendant  Appellaat  Beqnired  to  Setre  Notice 
of  Appeal  on  Other  Defendants. 

1.    Where  it  is  practically  conceded  that  all  the  defendants,  in« 

elnding  those  brought  in  by  order  of  the  court  and  at  appellants' 

instance,  were  proper  and   necessary  parties,   it   was  incumbent  on 

defendant  appellant  to   serve  each  properly   with  a  copy   of  the 

97  Or.— 10 
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notice  of  appeal,  where  not  made  in  open  conrt,  under  Section  650, 
Bubdivision  1,  L,  O.  L.,  as  amended  by  General  Lawa  of  1913,  page 
617. 

Appeal  and  Error—- Service  of  Notice  of  Appeal  on  Nonretfdent 
AttomeyB  for  a  Besldent  Odiporatloii  Ineffectlye. 
2.  Section  550,  subdivision  1,  L.  0.  L.,  as  amended  by  General 
Iaws  of  1913,  page  617,  requires,  where  appeal  is  not  taken  at  time 
of  the  decision,  that  appellant  shall  serve  notice  on  idl  adverse 
parties  or  their  attorneys  at  any  place  in  the  state,  and  an  at^ 
tempted  service  by  mail  on  attorneys  residing  without  the  state, 
representing  a  corporation  defendant  within  the  state,  is  of  no 
avail. 

[As  to  parties  entitled  to  notice  of  appeal,  see  notes  in.  IS 
Ann.  Cas.  181;  21  Ann.  Olw.  1277.] 

From  Douglas ;  Jambs  W.  Hamilton,  Jud^e. 

In  Banc. 

This  is  a  motion  to  dismiss  the  appeal  of  defendant 
H.  E.  Doering,  and  is  based  upon  the  following  facts : 

On  October  25,  1917,  plaintiffs  began  a  suit  in  the 
Circuit  Court  of  Douglas  County  against  H.  E. 
Doering  to  have  declared  forfeited  a  certain  contract 
for  the  purchase  of  a  tract  of  land  in  Douglas 
County,  and  to  quiet  the  title  thereto,  and  to  have  the 
defendants  barred  and  foreclosed  of  any  right  or  in- 
terest therein.  It  was  claimed  in  the  complaint  that 
in  1914  one  F.  B.  W,aite,  then  the  owner  of  the  land, 
had  entered  into  a  contract  with  Doering  to  sell  him 
the  tract,  the  agreement  being  set  forth  in  the  com- 
plaint, and  that  before  the  plaintiffs  purchased  the 
tract  Doering  had  defaulted  in  his  payments  under 
the  agreement,  and  had  no  further  interest  under  his 
contract. 

Plaintiffs  claimed  title  through  mesne  conveyances 
from  Waite  to  the  Balfour  Guthrie  Trust  Co.,  then 
from  said  company  to  W.  B.  Robertson,  from  W.  B. 
Robertson  to  the  Portnomah  Land  Company,  an  Ore- 
gon corporation,  having  its  office  and  principal  place 
of  business  in  Portland,  Oregon,  and  from  said  com- 
pany to  the  plaintiffs. 
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The  defendant  Doering  answered,  setting  up  an 
equitable  title  in  himself  under  his  contract  with 
Waite,  and  by  way  of  cross-bill  asked  equitable  re- 
lief, and  moved  to  have  Waite,  Robertson,  and  the 
Portnomah  Land  Company  brought  in  as  defendants 
and  necessary  parties  to  the  full  determination  of 
the  suit.  They,  being  so  brought  in,  filed  practically 
identical  answers,  setting  up  their  own  title  at  the 
time  of  purchase  by  them,  and  alleging  the  invalidity 
of  defendant  Doering 's  claim,  and  the  forfeiture  of 
his  rights  under  said  contract. 

The  cause,  having  been  put  at  issue,  came  on  for 
trial,  and  the  court  rendered  a  decree  foreclosing 
Doering  of  all  right  and  interest  in  said  property, 
unless  he  should  pay  to  the  plaintiffs,  within  four 
months,  the  sum  of  $42,372,  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  the  date  of 
sucE  decree,  said  sum  to  be  distributed  by  the  court 
among  the  parties  as  their  interests  might  thereafter 
appear,  and  that  plaintiffs  recover  from  defendants 
their  costs  and  disbursements. 

On  October  25,  1919,  plaintiffs  and  the  defendants 
Robertson,  Waite,  and  the  Portnomah  Land  Com- 
pany, appealed  from  so  much  of  the  decree  as  re- 
quired the  defendant  Doering  to  pay  interest  at  the 
rate  of  6  per  cent  on  $42,372,  from  August  27,  1919, 
and  exempting  him  from  the  payment  of  interest  on 
said  sum  prior  tp  said  date,  and  from  a  subsequent 
order  overruling  a  motion  by  defendant  Robertson 
to  correct  the  original  decree,  by  requiring  defendant 
Doering  to  pay  interest  on  said  sum  of  $42,372 
from  September  1,  1914,  at  the  rate  of  8  per  cent  per 
annum,  which  appeal  is  now  pending  in  this  court. 

On  October  27,  1919,  defendant  Doering  filed  in  the 
clerk's  oflSce  a  notice  of  appeal  from  the  whole  de- 
cree;  the  return  on   said  notice   showing  due   and 
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timely  service  by  mail  upon  all  the  defendants,  except 
the  Portnomah  Land  Company,  and  an  attempted  ser- 
vice by  mail  upon  said  company  by  depositing  in  the 
postoflSce  a  copy  of  the  notice,  directed  to  Lee  &  Kim- 
ball, the  attorneys  for  said  company,  at  their  resi- 
dence and  postoffice  address  at  Spokane,  in  the  State 
of  Washington. 

Plaintiffs  move  to  dismiss  the  appeal  for  alleged 
irregularities  in  mailing,  including  the  invalidity  of 
the  service  upon  the  Portnomah  Land  Company. 

Appeal  Dismissed. 

Mr.  Oliver  P.  Coshoto,  Mr.  James  L.  Conley, 
Messrs.  Lee  d  Kimball,  and  Mr.  Charles  F.  Hopkins, 
for  the  motion. 

Mr.  0.  H.  Foster  and  Mr.  Charles  A.  Hardy,  contra. 

m 

McBEIDE,  C.  J. — 1.  It  is  practically  conceded  that 
all  the  defendants,  including  those  brought  in  by 
order  of  the  court,  were  proper  and  necessary  par- 
ties to  the  suit;  indeed,  Waite,  Robertson  and  the 
Portnomah  Land  Company  were  brought  in  at  the  in- 
stance of  defendant  Doering  for  that  reason.  This 
being  so,  it  was  incumbent  on  him  to  properly  serve 
each  defendant  with  a  copy  of  his  notice  of  appeal, 
and  in  default  of  such  service  upon  any  one  of  the 
defendants  the  appeal  must  fail:  In  re  Waters  of 
Chewaucan  River,  89  Or.  659  (171  Pac.  402,  175  Pac. 
421) ;  Thomas  v.  Thruston,  87  Or.  650  (171  Pac.  404) ; 
D'Arcy  v.  Sa^ford,  81  Or.  323  (159  Pac.  567). 

2.  Service  upon  a  nonresident  attorney,  outside  of 
the  state,  was  a  nullity,  where  the  defendant,  upon 
which  such  attempted  service  was  made,  was  an  Ore- 
gon corporation.  Subdivision  1  of  Section  550,  L.  O.  L., 
as  amended  by  Chapter  319,  General  Laws  of  1913, 
among  other  things,  provides: 
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**If  the  appeal  is  not  taken  at  the  time  the  decision, 
order,  judgment  or  decree  is  rendered  or  given,  then 
the  party  desiring  to  appeal  may  cause  a  notice, 
signed  by  himself  or  attorney,  to  be  served  on  such 
adverse  party  or  parties  as  have  appeared  in  the 
action  or  suit,  or  upon  his  or  their  attorney,  at  any 
place  in  the  state,  and  file  the  original  with  proof  of 
service  indorsed  thereon,  with  the  clerk  of  the  court 
in  which  the  judgment,  decree  or  order  is  entered. '^ 

The  defendant,  Portnomah  Land  Company,  was  a 
resident  within  the  state,  and  had  an  oflSce  therein, 
and  was  therefore,  capable  of  being  served  within  the 
state.  The  fact  that  its  resident  attorney,  Mr. 
Moody,  had  removed  from  the  state  subsequent  to  the 
trial,  made  it  incumbent  upon  defendant  Doering  to 
serve  the  notice  upon  such  company. 

Much  as  we  dislike  to  dismiss  a  cause  without  a 

hearing  on  the  merits  we  cannot  find  any  authority 

for  a  service  upon  a  nonresident  attorney,  where  the 

appellee  is  a  resident  of  the  state;  and  the  appeal 

of  this  defendant  is  therefore  dismissed. 

Appeal  Dismissed. 


Argued  July  6,  affirmed  July  20,  1920. 

HENDERSON  v.  CITY  OP  SHERIDAN. 

(191  Pac.   350.) 

Mnnidpal    Corporations — Notice    of   Intentloii    to    ImparoTe    Street 
Indefinite. 

1.'  Notice  of  intention  to  improve  street  in  City  of  Sheridan, 
given  pursnant  to  Sheridan "  City  Charter,  Section  59,  held  insuffi- 
ciently definite  to  give  the  city  jurisdiction  to  make  the  improve- 
ment, as  not  stating  how  thick  the  wearing  surface  of  asphaltic 
concrete  pavement  was  to  be,  or  what  was  the  proper  grade^  crown, 
thickness,  and  wearing  surface. 

From  Yamhill :  Habby  H.  Belt,  Judge. 
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Department  2. 

This  is  a  suit  brought  to  enjoin  the  City  of  Sheri- 
dan from  the  collection  of  an  improvement  upon 
Bridge  Street  in  said  city.  Section  59  of  the  charter 
of  Sheridan  is  as  follows: 

**Such  notice  must  be  given  by  the  recorder  by 
order  of  the  council,  and  must  specify  with  convenient 
certainty  the  street,  or  part  thereof,  proposed  to  be 
improved,  or  of  which  the  grade  is  proposed  to  be 
established  or  altered,  and  the  kind  of  improvement 
which  is  proposed  to  be  made  and  the  time  when  the 
council  will  hear  and  determine  objections  and  re- 
monstrances thereto,  if  any/^ 

The  notice  of  intention  to  improve  the  street  is  as 
follows : 

*' Notice  of  Proposed  Street  Improvement 

*  *  Notice  is  hereby  given  to  all  persons  having  and 
owning  property  adjacent  and  abutting  upon  Bridge 
Street,  from  the  south  end  of  the  south  wooden  ap- 
proach to  the  bridge  across  the  Yamhill  river,  south 
to  the  north  line  of  Mill  street,  all  in  the  city  of 
Sheridan,  Oregon: 

^*Take  notice:  That  the  common  council  of  the  city 
of  Sheridan  contemplates  the  passage  of  an  ordinance 
requiring  the  improvement  of  Bridge  Street  from  the 
south  end  of  the  south  wooden  approach  to  the  bridge 
across  the  Yamhill  river,  southerly  to  the  north  line 
of  Mill  street,  at  the  cost  and  expense  of  the  abutting 
and  adjoining  property,  in  the  following  manner,  to- 

wit: 

'  ^  By  resurfacing  said  portion  of  Bridge  street  from 
curb  to  curb,  with  a  wearing  surface  of  asphaltic 
concrete  pavement,  and  bringing  said  surface  to  the 
proper  grade,  crown,  thickness,  and  wearing  surface, 
and  by  constructing  inlets  and  providing  the  proper 
drainage  of  said  streets  where  necessary,  'and  to 
assess  the  cost  and  expense  thereof  against  the  ad- 
joining property  to  said  street' 
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''That  the  common  council  has  so  declared  its  in- 
tention to  make  the  above  described  improvement  by 
duly  passing  a  certain'  resolution  on  the  16th  day  of 
June,  1919,  and  approved  as  of  the  same  date,  and 
which  resolution  is  referred  to  and  made  a  part  of 
this  notice.  Said  resolution  may  be  read  by  any  in- 
terested property  owner  by  making  application  to  the 
City  Recorder. 

'*Now,  therefore,  all  persons  interested  in  said  pro- 
posed improvement  of  said  portion  of  Bridge  street, 
south  of  the  Yamhill  Eiver  and  north  of  the  north 
line  of  Mill  street,  and  especially  the  owners  of  prop- 
erty abutting  and  adjoining  thereon,  are  hereby 
notified  that  the  common  council  will  meet  in  the 
council  chambers  in  the  city  hall  of  Sheridan,  Oregon, 
on  the  3Ctth  day  of  June,  1919,  at  the  hour  of  8  o^clock 
p.  M.  on  said  date,  to  hear  and  determine  any  and  all 
objections,  if  any  there  be,  to  the  making  of  said  pro- 
posed improvement,  and  to  attend  at  said  time  and 
place  and  make  known  your  objections  to  the  making 
of  said  improvement,  if  any  you  have. 

**Done  by  order  of  the  common  council  of  said  city 
on  the  16th  day  of  June,  1919. 

**  Witness  my  hand  and  the  oflScial  seal  of  the  city 
of  Sheridan,  this  17th  day  of  June,  A.  D.  1919. 
/  '*  (Signed)     J.  R.  Sandebs, 

*' Recorder  of  the  City  of  Sheridan,  Oregon.^' 

Upon  the  trial  the  court  held  that  the  notice  was 
insuflScient  to  give  property  owners  notice  of  the  kind 
of  improvement,  which  it  was  proposed  to  be  made, 
and  entered  a  decree  enjoining  the  city  from  collect- 
ing the  assessments,  from  which  decree  defendants 
appeal.  -Afpibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Otto  W.  Heider  and  Mr.  Frank  S. 
Grant. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  W.  0.  Sims. 
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McBRIDE,  C.  J. — The  object  of  requiring  notice  of 
the  proposed  improvement,  and  of  incorporating 
therein  a  description  of  the  improvement  with  con- 
venient certainty,  is  to  enable  the  property  owners 
abutting  the  street  to  be  improved  to  make  a  reason- 
able estimate  of  the  probable  cost,  so  as  to  determine 
whether  or  not  he  will  remonstrate  against  the  pro- 
ceeding. Of  course,  such  description  is  not  required 
to  be  technically  accurate,  but  only  as  nearly  so  as 
the  circumstances  will  reasonably  permit.  Such  a 
description,  with  plans  and  specifications,  must  be 
made  in  any  event,  before  the  contract  is  let;  and  a 
preliminary  estimate  and  description  can  usually  be 
made  before  giving  the  notice  of  intention  to  improve, 
without  materially  adding  to  the  expense.  While  this 
is  not  required  by  the  charter,  and  no  technical  pre- 
liminary estimate  is  required  in  any  event,  yet  there 
should  be  something  approaching  reasonable  cer- 
tainty in  the  description  of  the  main  characteristics 
of  the  proposed  improvement. 

Here  the  property  holder  is  left  entirely  in  the 
dark  as  to  the  thickness  or  depth  of  the  improve- 
ment which  was  upon  the  street,  upon  which  the 
grade  had  been  established,  and  which  had  been  there- 
tofore improved  only  by  the  voluntary  act  of  the 
property  owners.    What  are  the  uncertainties  here! 

(1)  The  street  is  to  be  improved  **by  resurfacing 
it  from  curb  to  curb  with  a  wearing  surface  of 
asphaltic  concrete  pavement.*^  How  thick  is  this 
wearing  surface  to  bet  The  notice  does  not  state 
and  in  the  absence  of  such  statement  how  is  the  prop- 
erty owner  to  be  enabled  to  make  any  estimate  of  the 
cost. 

(2)  The  improvement  is  to  be  further  continued 
**by  bringing  said  surface  to  the  proper  grade,  crown, 
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thickness  and  wearing  surface.*^    What  is  to  be  the 
proper  grade,  crown,  thickness,  and  wearing  surface! 

What  is  a  ''proper*'  grade!  Certainly  not  the 
lawful  grade,  because  none  had  been  established.  It 
is  clear,  therefore,  that  what  was  to  be  the  proper 
grade,  thickness,  crown,  and  wearing  surface  were 
matters  left  still  in  the  breast  of  the  council  or  city 
engineer,  and  not  disclosed  to  the  abutting  property 
owners,  so  that  they  might  estimate  the  expense  they 
were  likely  to  incur,  and  determine  their  course  in 
relation  to  making  or  not  making  a  protest. 

We  are  of  the  opinion  that  the  notice  was  not  suffi- 
ciently definite  to  give  the  city  jurisdiction  to  make 
the  improvement.  This  exact  question  in  its  present 
form  has  not  been  passed  upon  by  this  court,  but  this 
opinion  follows  the  reasoning  of  the  decisions  in 
Ladd  V.  Spencer,  23  Gr.  193  (31  Pac.  474) ;  Clinton 
V.  Portland,  26  Or.  410  (38  Pac.  407) ;  Bcmk  of 
Columbia  v.  Portland,  41  Or.  1  (67  Pac.  112) ;  Rubin 
V.  Salem,  58  Or.  91  (112  Pac.  713) ;  Jones  v.  Salem, 
63  Or.  126  (123  Pac.  1096) ;  Dyer  v.  Bandon,  68  Or. 
406  (136  Pac.  652). 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

Bean,  Johns,  and  Bennett,  JJ.,  concur. 
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Argued  July  5,  reversed  and  decree  rendered  Jnly  20,   1920. 

BYERS  V.  CITY  OF  SHERIDAN. 

(191  Pac.   351.) 

Municipal  OorjioratioiiB — ^Notice  of  Intention  to  Improye  Street^  not 
Stating  Material  of  "Payement,**  Insui&cieat. 

1.  Notice  of  intention  to  improve  street  in  City  of  Sheridan, 
simply  describing  improvement  as  a  hard-surface  pavement  16  feet 
in  width,  held  insufficient  to  confer  jurisdiction  on  city  to  mako 
improvement;  a  "pavement"  being  a  hard,  solid  surface  of  any  of 
several  materials,  as  stoue,  brick,  concrete,  or  wood,  while  property 
owner  is  entitled  to  be  informed  of  material  to  be  used. 

Municipal    Oorporattons — ^Uncertainty    In    Notice    of    Improvement 
JnriadlctLonal,  and  not  Waived  by  Failure  to  Object 

2.  Lack  of  reasonable  certainty  in  description  of  improvement 
in  notice  of  intention  to  improve  street  went  to  the  jurisdiction 
of  the  city  to  make  the  improvement,  and  was  not  waived  by  fail- 
ure of  property  owners  to  object  while  the  improvement  was  in 
progress,  so  that  the  city's  plea  of  estoppel  against  them  ia  not 
well  taken. 

From  Yamhill:  Habbt  H.  Belt,  Judge. 

Department  2. 

This  is  a  suit  to  restrain  the  City  of  Sheridan  from 
collecting  assessments  for  the  improvement  of  Mill 
Street  in  that  city. 

The  provision  of  the  charter,  prescribing  the  man- 
ner of  giving  notice  of  such  proposed  improvement, 
is  as  follows : 

*'Such  notice  must  be  given  by  the  recorder,  by 
order  of  the  council,  and  must  specify  with  conve- 
nient certainty  the  street  or  part  thereof  proposed  to 
be  improved,  or  of  which  the  grade  is  proposed  to  be 
established  or  altered,  and  the  kind  of  improvement 
which  is  proposed  to  be  made  and  the  time  when  the 
council  will  hear  and  determine  objections  and  re- 
monstrances thereto,  if  any.** 

The  notice  of  the  intention  to  make  the  improve- 
ment is  as  follows: 
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*  Notice  of  Proposed  Street  Improvement. 

''Notice  is  hereby  given  to  all  persons  having  or 
owning  property  adjacent  to  and  abutting  upon  Mill 
street,  from  the  intersection  of  the  S.  P.  Railroad 
tracks,  or  terminus  of  the  hard  surface  pavement 
thereon,  westerly  to  the  city  limits,  all  in  the  city  of 
Sheridan,  Oregon. 

**Take  notice:  That  the  common  council  of  the  city 
of  Sheridan,  Oregon,  contemplates  the  passage  of  an 
ordinance,  requiring  the  improvement  of  Mill  street 
fr6m  the  terminus  of  the  hard  surface  pavement 
thereon  at  the  S.  P.  Railroad  track  intersection,  west- 
erly to  the  c^ty  limits,  at  the  cost  and  expense  of  the 
abutting  and  adjoining  property,  in  the  following 
manner,  to  wit: 

''First:  By  making  proper  excavations  and  fills 
and  grading  said  streets  to  the  proper  sub-grades 
and  rolling  and  compacting  the  same; 

"Second:  By  paving  the  roadway  of  said  portions 
of  Mill  street,  heretofore  sometimes  known  as  the 
county  road  street,  to  a  width  of  16  feet,  8  feet  on 
either  side  of  the  center  line  of  said  street,  with  a 
hard  surface  pavement  thereon; 

"Third:  By  constructing  proper  headers: 

"Fourth:  By  constructing  jjroper  ditches,  laying 
drain  tile,  and  culverts  at  locations  where  needed  for 
the  proper  drainage  of  said  streets. 

"Fifth:  By  doing  other  such  improvement  work  as 
will  make  a  proper  and  appropriate  improvement, 
and  to  assess  the  cost  and  expense  thereof  against 
the  adjoining  and  abutting  property  to  the  said  part 
of  Mill  street;  and 

"Said  hard  surface  pavement  being  a  width  of  16 
feet  and  8  feet  on  either  side  of  the  center  line  of 
said  street,  or  portion  thereof,,  to  a  depth  of  6''. 

"Therefore:  All  persons  interested  in  said  pro- 
posed improvement  on  Mill  street,  from  the  terminus 
of  the  hard  surface  pavement,  westerly  to  the  city 
limits,  and  especially  the  owners  of  the  property 
abutting  and  adjacent  thereon,  are  hereby  notified 
that  the  common  council  will  meet  in  the  council 
diambers  in  the  city  hall,  in  Sheridan,  Oregon,  on 
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the  18th  day  of  August,  1919,  at  the  hour  of  8  o'clock 
p.  M.  of  said  day,  to  hear  and  determine  any  and  all 
objections,  if  any  there  be,  to  the  making  of  proposed 
improvement,  and  to  attend  at  said  time  and  place 
and  make  known  your  objections,  if  any  you  have,  to 
said  proposed  improvement,  as  herein  directed. 

**Done  by  order  of  the  common  council  of  the  city 
of  Sheridan,  Oregon,  on  the  5th  day  of  August,  1919. 

* '  Witness  my  hand  and  the  seal  of  the  city  of  Sher- 
idan, Oregon,  this,  the  6th  day  of  August,  1919. 

^  *  ( Signed)     J.  R.  Sanders, 
^* Recorder  of  the  City  of  Sheridan,  Oregon.^' 

There  was  no  remonstrance  against  the  improve- 
ment. 

The  defendant  answered,  setting  up  the  proceed- 
ings in  full,  and  also  pleaded  an  estoppel  by  reason 
of  the  plaintiffs  having  permitted  the  improvement 
to  be  completed  without  objection.  Upon  the  trial 
the  court  found  the  notice  sufficient  and  dismissed  the 
suit,  from  which  order  plaintiffs  appeal. 

Reversed  and  Decree  Rendered. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  O.  Sims. 

For  respondent  there  was  a  brief  with  oral  ail- 
ments by  Mr.  Otto  W.  Eeider  and  Mr.  Frank  S. 
Grant. 

McBRIDE,  C.  J. — In  its  principal  features  this 
case  is  subject  to  the  same  objections  as  were  noted 
in  the  case  of  Henderson  v.  Sheridan^  ante,  p.  149 
(191  Pac.  350),  The  notice  simply  described  the 
proposed  improvement  as  a  hard-surface  pavement 
16  feet  in  width.  The  word  ** pavement'^  is  de- 
fined as  '*a  hard,  solid  surface  covering  of  stone, 
brick,  concrete,  asphalt  or  wood*':  Standard  Diet., 
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title  ** Pavement/^  Any  one  of  these,  including  wood 
blocks,  will  answer  the  description  of  a  *  *hard-surf ace 
pavement^'  It  is  well  known  that  these  differ  in 
cost;  that  different  kinds  of  concrete,  bitulithic,  and 
asphalt  differ  in  cost,  and  that  the  base  and  thickness 
of  the  material  to  be  put  down  are  important  ele- 
ments in  their  durability,  and  in  the  expense  of  the 
improvement  as  a  whole. 

1.  While  technical  accuracy  in  detail  is  not  re- 
quired, the  property  holder  is  at  least  entitled  to  b^ 
informed,  in  a  general  way,  by  city  officials  who  are 
proposing  the  improvement,  whether  it  is  in  the  con- 
templation of  the  city  to  pave  with  brick,  stone,  "bitu- 
lithic, concrete,  asphalt,  or  some  other  material,  as, 
under  the  notice  given,  any  one  of  these  mentioned — 
and  perhaps  others — ^might  be  employed.  Unless 
this  is  done  a  property  holder  has  practically  no  data 
from  which  to  make  even  a  reasonable  guess  as  to 
what  he  may  be  called  upon  to  pay  when  the  improve- 
ment is  completed.  These  general  characteristics  of 
an  improvement  ought  certainly  to  be  considered  by 
the  authorities  before  they  determine  to  initiate  it, 
and  it  is  comparatively  easy  to  specify  them,  and  only 
justice  to  the  ratepayer  that  he  should  be  apprised 
of  them  before  being  called  upon  to  determine 
whether  or  not  he  will  remonstrate. 

2.  The  plea  of  estoppel  is  not  well  taken;  the  lack 
of  reasonable  certainty  in  the  notice  goes  to  the  juris- 
diction of  the  city  to  make  the  improvement,  and  as 
demonstrated  in  the  able  opinion  of  the  late  Justice 
MooRB,  in  Strout  v.  City  of  Portland,  26  Or.  294  (38 
Pac.  126),  this  objection  is  not  waived  by  failure  to 
object  while  the  improvement  was  in  progress. 

The  decree  of  the  Circuit  Court  is  reversed,  and  a 
decree  will  be  entered  here,  enjoining  the  collection 
of  the  alleged  assessments ;  but  as  the  plaintiffs  could 
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have  proceeded  earlier,  and  thereby  have  prevented 
the  improvement,  they  will  not  be  allowed  costs  in 
either  court.  Bsvebsed.    Decbeb  Bendbbed. 

Bean,  Johns  and  Bennett,  JJ.,  concur. 


Argued  Jane  3,  reversed  and  remaaded  Jvlj  20,   1920ti 

HOOD  EIVEB  OECHAED  CO.  v.  STONE. 

(191  Pftc.  6e2.) 

▲grlcnltnre— Member  of  Fmlt  Orowen'  AaBodatloii  Held  Bntitled 
to.  Bniplne  Atti&r  CanceUatloii  of  Memberdiip. 

1.  A  member  of  a  fruit-growers'  incorporated  association,  Iniving 
a  by-law  providing  that  cancellation  of  membersbip  surrendered 
the  membership,  together  with  all  benefits  accruing  thereunder  and 
all  right  and  interest  of  every  kind  and  nature,  held  entitled  on 
cancellation  of  his  membership  to  part  of  a  surplus  on  hand  aris- 
ing out  of  charges  for  handling  fruits  under  contracts  providing 
that  members  were  entitled  to  pro  rata  share  of  any  amount  which 
should  remain  after  payment  of  charges  and  expenses. 

Agriculture— Btatemente  Bendered  Member  of  Fmlt  Qftownt^  Ajmo- 
dation  Held  not  to  Show  Acquiegcence  in  BnsixieBB  Methods 
Followed. 

2.  In  an  action  by  one  who  had  been  a  member  of  a  fruit- 
growers' incorporated  association  for  a  part  of  a  surplus  in  the 
hands  of  the  association,  the  rendering  of  annual  statements  to  the 
plaintiff  held  not  to  show  that  plainUff  acquiesced  in  the  business 
methods  followed  by  the  association  in  regard  to  creating  a  sur- 
plus, where  such  statements  contained  nothing  more  than  the 
amount  of  sales  of  plaintiff's  fruit,  together  with  the  sum  which 
the  association  had  been  paid,  not  including  or  in  any  manner  re- 
ferring to  charges  made  for  handling,  storage,   etc. 

From  Hood  Eiver:  Robert  G.  Mobeow,  Judge. 

Department  2^ 

The  plaintiff,  which  we  shall  hereafter  designate 
as  the  Orchard  Company,  is  an  Oregon  corporation 
engaged  in  the  raising  of  apples,  pears,  and  other 
fruits  in  Hood  Eiver  Valley.    Thq  defendant  Apple 
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Growers'  Association,  which  we  shall  hereafter  desig- 
nate  as  the  association,  is  an  Oregon  corporation 
organized  in  April,  1913,  ''to  handle,  distribute  and 
market  the  fruits,  produce  and  by-products  of  the 
Hood  River  Valley  and  vicinity;  to  purchase,  lease 
or  otherwise  acquire,  sell,  pledge,  mortgage,  improve, 
use  and  operate  warehouses,  packing  plants,  cold- 
storage  plants,  ice-plants  and  all  other  plants  and 
facilities  useful  or  convenient  in  handling,  marketing 
and  distributing  the  fruits,  produce  and  by-products 
of  the  Hood  River  Valley  and  vicinity '';  generdlly, 
to  promote  and  encourage  the  growing  of  high-grade 
fruit,  to  ''protect  the  good  name  and  commercial 
value  of  the  fruit,''  to  minimize  the  expense  of  its 
handling,  to  bring  the  producers  and  consumers  nearer 
together,  and  to  do  everything  tending  to  promote  the 
interests  of  the  fruit-growers  of  Hood  River  Valley, 
whether  stockholders  in  the  association  or  not;  also, 
^'to  buy  and  sell  merchandise  and  other  personal 
property  and  real  property,  to  borrow  money  and  to 
pledge  and  mortgage  any  of  thtf  property  of  the  cor- 
poration to  secure  the  indebtedness  of  the  corpora- 
tion." Its  principal  office  is  at  Hood  River  and  its 
capital  stock  is  $10,000,  divided  into  10,000  shares  of 
the  par  value  of  one  dollar  each.  The  remaining  de- 
fendants are  the  officer's  and  directors  of  the  asso- 
ciation, except  as  to  Thomas  Avery,  who  is  a  member 
only. 

At  the  time  of  its  organization  the  association 
adopted  a  set  of  rules  known  as  "Stockholders'  By- 
Laws  of  the  Apple  Growers'  Association  of  Hood 
River."  In  these  by-laws  it  was  set  out  that  the 
general  manager  of  the  corporation  should  have 
"full  authority  to  enter  into  contracts  with  the 
growers  of  fruit,  for  the  sale  and  storage  of  fruit 
and  for  the  assorting  and  packing  of  the  same^  pro- 
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vided,  however,  that  said  contracts  shall  be  in  accord- 
ance with  the  rules  and  regulations  of  the  board  of 
directors.**  On  April  4,  1914,  a  form  of  contract  was 
adopted  by  a  mass  meeting  of  the  growers,  and  re- 
adopted  by  the  board  of  directors  on  April  16th. 
About  the  same  time,  ''Members*  By-Laws  of  the 
Apple  Growers  Association  of  Hood  River**  were 
adopted,  reading  in  part  as  follows: 

Article  I. 

''Section  1.  Any  grower  who  has  ratified  and  ac- 
cepted these  by-laws  and  holds  with  this  association 
an  unexpired  co-operative  growers  contract,  in  the 
form  adopted  AprU  4th  and  16th,  1914,  shall  be  and 
hereby  is  designated,  constituted,  and  created  a 
*  Member.  * 

''Section  2.  If  at  any  time  the  standard  co-opera- 
tive growers  contract  with  the  association,  in  the 
form  adopted  April  4th  and  16th,  1914,  is  canceled  or 
abandoned  for  any  cause  whatsoever,  such  cancella- 
tion or  abandonment  shall  ipso  facto  cancel  and  ter- 
minate the  membership  of  such  grower,  together  with 
all  benefits  accruing  thereunder,  and  all  voting 
power,  right,  and  interest  of  every  kind  and  nature 
shall  thereupon  immediately  cease  and  terminate. 

"Section  3.  Any  member  of  this  association  may, 
on  ten  days*  notice,  for  failure  to  comply  with  the 
rules  and  regulations  of  this  association,  at  any  regu- 
lar meeting  or  any  special  meeting  called  for  that 
purpose,  be  expelled  by  a  majority  membership  vote 
and  a  majority  income  vote,  voting  separately. 

' '  Section  4.  The  expelling  of  any  member  shall  ipso 
facto  immediately  cancel  and  terminate  any  arid  all 
growers*  contracts  such  expelled  member  has  with 
the  association  and  this  association  shall  thereupon 
immediately  be  relieved  from  handling  the  fruit  of 
such  expelled  member.  Nothing  in  these  by-laws 
shall,  however,  be  construed  as  releasing  any  mem- 
ber from  &nj  indebtedness  to  this  association  nor  as 
releasing  this  association  from  any  indebtedness  to 
any  member/* 
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Provision  is  made  for  the  nomination  and  election 
of  directors,  each  member  of  the  association  being 
entitled  to  one  vote,  designated  as  a  *' membership 
vote,^'  and  additional  votes  in  proportion  to  his  ton- 
nage of  fruit,  based  upon  one  vote  for  each  hundred 
boxes  of  fruit.    It  is  further  set  forth  that: 

^^Article  X. 

* '  Section  1.  During  the  month  of  July  of  each  year 
an  annual  budget  estimating  the  amount  necessary  to 
properly  and  economically  conduct  the  business  and 
affairs  of  the  association  for  the  ensuing  year  shall 
be  prepared  by  the  board  of  directors,  and  mailed  to 
the  members,  and  to  cover  such  budget  there  shall  be 
retained  from  the  proceeds  accruing  from  all  busi- 
ness of  the  association  a  sufficient  amount  to  cover 
all  of  the  operating  expense  and  payments  of  the 
association,  which  shall  be  based  upon  a  handling 
charge  of  an  equal  amount  for  strawberries,  pears 
and  apples  and  half  that  amount  for  peaches  in  crates 
of  the  standard  size  and  for  cherries  in  10-lb.  boxes.'* 

In  the  event  that  the  charges  fixed  by  the  board 
of  directors  in  the  annual  budget  exceed  twenty-two 
cents  per  box,  the  members  are  given  the  right  to 

reduce  the  budget,  at  a  called  meeting,  so  that  the 
cost  shall  not  be  greater  than  that  sum.  Further 
rules  follow: 

*' Article  X. 

**  Section  3.  The  association  reserves  the  right  to 
retnm  to  the  members,  in  the  form  of  a  dividend,  a 
portion  of  the  profits  derived  from  the  purchase  and 
sale  of  merchandise. 

*  *  Section  4.  When  the  pools  are  finally  closed,  any 
amount  over  and  above  the  actual  amount  necessary 
to  properly  and  economically  conduct  the  business 
and  affairs  of  the  association  for  such  year  as  afore- 
said, shall  be  returned  to  the  members  in  the  form  of 
a  dividend,  based  on  an  equal  amount  per  box  on 
apples,  pears  and  strawberries  and  half  that  amount 

97  Or.— 11 
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on  peaches  in  standard  sized  crates  and  cherries  in 
10-lb.  boxes;  the  intent  being  that  the  amount  so  re- 
turned to  the  members  shall  be  as  near  as  possible 
in  direct  proportion  to  the  income  from  tonnage  of 
members  *  *  as  circumstances  warrant.^' 

Another  article  of  the  by-laws  provides  that  in  the 
event  of  a  dissolution  of  the  association  or  sale  of 
its  property  the  proceeds  shall  be  divided  among  the 
members  who  at  the  time  are  in  good  standing,  and 
holding  unexpired  contracts  with  the  association,  one 
half  of  such  proceeds  to  be  distributed  equally  among 
all  of  the  members,  and  the  other  half  to  be  divided 
**  among  such  members  as  shall  furnish  an  income  to 
the  association,  and  in  direct  proportion  to  the  in- 
come." Payment  of  a  membership  fee  of  $10  is 
required  of  all  new  members  joining  the  association 
after  September  1,  1914. 

The  Orchard  Company  entered  into  the  standard 
form  of  contract  with  the  association,  wherein  it  was 
recited  that  in  consideration  of  the  receipt  of  one  dol- 
lar the  parties  agreed  as  follows:  The  grower  should 
transfer  and  promise  to  deliver  to  the  association  its 
entire  crop  of  fruit  for  the  year  1914  and  continu- 
ously every  year  thereafter,  provided  that  the  grower 
could  cancel  the  contract  on  March  31st  of  any  year, 
by  giving  written  notice  on  or  before  March  20th  of 
that  year,  delivering  its  copy  of  the  contract  to  the 
association  and  paying  any  indebtedness  due  it. 
Failure  so  to  notify  the  association  would  operate  to 
continue  the  contract  in  force.  The  grower  agreed 
to  haul  and  pack  its  fruit  in  accord  with  the  methods 
and  rules  of  the  association,  and  deliver  it  at  Hood 
River  at  the  grower's  expense.  The  association 
agreed  to  handle  and  market  the  fruit  with  diligence 
'*and  to  pay  the  grower  such  advances  from  time  to 
time  as  sales  warrant,  and  to  pay  the  balance  of  the 
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net  proceeds  obtained  by  it  for  the  fruit,  within  thirty 
days  after  the  receipt  of  the  money  for  each  pool  of 
fruit/'  It  was  stipulated  that  the  fruit  delivered 
should  be  pooled  by  the  association  with  other  like 
fruit  delivered  under  similar  contracts,  *'and  that  the 
proceeds  of  each  pool  shall  be  distributed  by  the  asso- 
ciation pro  rata  among  the  growers  having  fruit  in 
such  pools.''  In  the  event  that  *'the  association 
shall  pack  the  fruit,  it  shall  be  entitled  to  retain,  from 
the  proceeds  as  a  packing  charge  such  sum  as  the 
association  shall  from  year  to  year  determine. ' '  The 
association  was  also  permitted  '*to  retain  from  the 
proceeds  a  further  sum  not  exceeding  ten  cents  per 
box,  for  storage  of  such  fruit  as  may  be  held  and 
stored  by  it  at  Hood  River,  in  cold  storage,  with  the 
understanding  that  such  sum  is  to  be  charged  pro 
rata  against  the  entire  variety  so  stored."  The  asso- 
ciation reserved  the  right  to  **  retain  from  the  pro- 
ceeds of  the  fruit  and  products  handled  by  it,  such 
further  sum,  as  an  advertising,  handling,  distributing, 
and  marketing  charge,  as  the  association  shall  from 
year  to  year  determine."  For  the  year  1914  the  asso- 
ciation was  permitted  by  the  contract  to  retain  as  a 
handling  charge  not  to  exceed  ten  cents  per  package 
for  strawberries,  pears,  and  apples,  and  five  cents  for 
peaches  or  cherries  in  10-pound  packages.  Each  part 
of  the  pool  was  to  receive  the  same  price  for  the  same 
variety,  size,  and  grade  of  fruit.  The  association 
further  reserved  the  right  to  withdraw  from  the  pool 
any  diseased  fruit  and  handle  it  on  a  separate  ac- 
count. It  was  further  stipulated  that  the  contracts 
should  become  operative  and  binding  whenever  two 
thirds  of  the  membership  of  the  association  holding 
contracts  with  it  in  the  form  adopted  in  1913  should 
have  executed  like  contracts,  and  not  otherwise. 
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The  plaintiff  alleges  that  beginning  with  the  year 
1913  and  ending  in  1916,  under  the  terms  and  condi- 
tions of  such  contract,  it  delivered  to  the  association 
all  of  its  fruit ;  that  the  association  received  and  sold 
the  same  for  the  plaintiff;  that  from  each  crop  de- 
livered the  association  deducted  from  the  proceeds  of 
the  sale  large  sums  of  money,  which  *'were  greatly 
in  excess  of  the  amounts  necessary  properly  and 
economically  to  conduct  the  business  and  affairs  of 
defendant  corporation,  and  greatly  in  excess  of  the 
amount  actually  expended  by  said  association  in  con- 
ducting its  business  and  affairs  in  marketing  said 
fruit";  that  from  such  excess  charges  to  the  grower 
there  has  accumulated  a  large  sum  of  money,  funds, 
and  assets,  the  exact  amount  of  which  is  unknown  to 
plaintiff,  but  which  is  about  $80,000,  and  all  of  which 
is  the  property  of  and  should  be  distributed  to  the 
growers  under  their  respective  contracts;  ''that  all 
of  the  pools  for  the  years  1913,  1914,  1915,  and  1916 
have  been  finally  closed";  that  plaintiff  has  demanded 
an  accounting,  statement,  and  payment  of  its  portion 
of  the  money,  but  that  the  association  has  refused 
and  continues  to  refuse, to  account  or  pay;  and  that 
there  is  due  to  plaintiff  out  of  said  funds  about  $1,000. 
It  is  then  charged  that  the  defendants  threaten  to, 
and  unless  restrained  by  an  order  of  the  court  will, 
violate  said  contracts  and  agreements  and  will  irrep- 
arably injure  the  plaintiff  by  wrongfully  and  unlaw- 
fully purchasing  what  is  known  as  the  "Union  Prop- 
erty" at  Hood  River,  subject  to  a  mortgage  of 
$80,000,  and  by  assuming  the  mortgage  and  using  or 
diverting  such  funds  or  assets  as  a  part  of  the  pur- 
chase price  thereof,  will  thereby  deprive  the  plain- 
tiff and  other  growers  of  their  interest  in  such  funds. 

Answering,    the    defendants    admit    the    corporate 
character  of  the  Orchard  Company  and  of  the  associa- 
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tion;  the  execution  of  the  standard  form  of  contract 
as  alleged;  that  it  was  in  force  and  effect  for 
the  years  mentioned;  that  the  association  received, 
handled,  stored,  and  marketed  plaintiff's  fruit  for 
those  years  under  such  contract;  and  that  for  more 
than  three  years  its  business  methods  and  accounts 
were  *' acquiesced  in,  accepted,  and  approved  by  the 
plaintiff/*  As  a  further  and  separate  defense  the 
defendants  allege  the  conditions  existing  prior  to  the 
organization  of  the  association;  that  there  was  no 
co-operation  or  community  of  interest  among  the 
fruit-growers;  that  the  association  was  formed  to 
harmonize  and  consolidate  their  respective  interests, 
at  which  time  the  Davidson  Fruit  Company,  by  H.  F. 
Davidson,  subscribed  for  3,500  shares  of  its  capital 
stock,  the  Hood  River  Apple  Growers'  Union  sub- 
scribed for  6,500  shares,  and  the  association  then  took 
over  the  business  of  those  two  companies;  that  the 
standard  contract  was  then  prepared,  and  that  the 
'* members'  by-laws"  were  afterwards  adopted,  as  al- 
leged. 

The  answer  further  states  that  about  May  1,  1913, 
the  association  leased  for  ten  years  certain  real  prop- 
erty of  the  growers'  union,  at  an  annual  rental  of 
$17,275,  and  certain  real  property  of  the  Davidson 
Fruit  Company,  for  a  like  period,  at  an  annual  rental 
of  $9,750,  the  same  being  plants  and  warehouses  of 
those  companies  operated  by  them  prior  to  that  time ; 
that  the  capital  stock  of  the  association  was  not  paid 
up  in  cash,  but  through  the  properties  turned  over  to 
it  as  above  stated;  that  3,500  shares  of  its  capital 
stock  were  issued  to  the  Davidson  Fruit  Company, 
and  6,500  shares  to  the  growers'  union;  and  that  on 
April  27,  1914,  all  of  such  stock  for  value  was  as- 
si^ed  by  them  to  the  Butler  Banking  Company,  of 
Hood  Eiver,  as  trustee,  except  one  share  for  each  of 
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the  directors.  It  is  alleged  that  such  stock  is  now 
held  in  tmst  for  the  use,  and  benefit  of  all  members 
of  the  association  in  good  standing;  that  there  are 
more  than  800  individuals  or  corporations  holding 
membership  in  the  association;  that  they  constitute 
about  75  per  cent  of  the  fruit-growers  in  the  Hood 
River  Valley;  that  in  carrying  on  its  business  the 
association  has  made  provision  for  furnishing  to  its 
members,  sprays,  spraying  materials,  spray-hose,  fer- 
tilizer, boxes,  packing-paper,  and  other  supplies  neces- 
sary for  cultivating  the  soil,  caring  for  the  fruit- 
trees,  and  packing  and  preparing  the  fruit  for 
market,  carrying  individual  growers  for  all  these 
materials  to  the  first  of  the  calendar  year  after  they 
were  furnished;  that  it  is  not  possible  to  separate, 
either  actually  or  in  an  accounting,  the  operations  of 
one  year  from  those  of  another;  that  the  association 
was  organized  as  a  permanent  concern,  to  have  in 
view  the  proper  and  economical  administration  of  its 
affairs  in  the  future,  as  well  as  the  present;  that  it 
is  essential  to  its  prosperity  that  it  should  acquire  the 
title  to  and  permanently  retain  storage  and  ice 
plants;  that,  if  its  authority  is  confined  to  leasing  of 
properties  only,  it  will  eventually  be  left  entirely 
without  facilities  for  carrying  on  its  business;'  that 
the  plaintiff  is  not  a  member  of  the  association;  and 
that  of  its  own  volition  it  canceled  and  terminated 
'*all  benefits  accruing  thereunder,'*  as  provided  for 
in  Section  2  of  Article  I  of  the  members '  by-laws. 

The  defendants  claim  that  the  plaintiff  is  not  en- 
titled to  an  accounting;  that  there  is  nothing  due  or 
owing  to  it  from  the  association;  and  that  by  its 
actions  and  conduct  it  has  acquiesced  in  and  approved 
the  business  policies  and  methods  of  the  association. 

A  demurrer  to  this  answer  was  filed,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a 
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defense  or  answer  to  the  complaint,  but  this  was 
overruled.  As  a  reply  the  plaintiff  denies  that  for 
the  years  1913,  1914,  or  1915  the  association  ever 
rendered  full  or  final  statements;  that  such  state- 
ments have  ever  been  approved  or  accepted;  that  the 
association  has  ever  made  to  the  plaintiff  or  any 
member  an  accounting,  or  that  its  business  methods 
have  ever  been  acquiesced  in  or  approved  by  the 
plaintiff.  It  traverses  generally  all  of  the  material 
allegations  of  the  further  and  separate  answer. 

Testimony  was  taken  before  Hon.  W.  L.  Bradshaw, 
who  died  before  a  decree  was  rendered.  On  July  10, 
1917,  a  stipulation  was  entered  into,  to  the  effect  that 
the  cause  should  be  submitted  to  the  Circuit  Court 
for  Hood  River  County,  before  Hon.  Robert  G.  Mor- 
BOW,  presiding  as  judge  thereof,  for  the  entering  of 
a  final  decree,  that  no  findings  of  fact  or  conclusions 
of  law  should  be  made  or  filed;  that  the  validity  of 
the  decree  should  not  be  assailed  by  reason  thereof, 
and  that  nothing  in  the  stipulation  should  impair  or 
affect  the  right  of  either  party  to  appeal  or  to  ques- 
tion the  ruling  of  the  court.  On  the  same  day  a  pro 
forma  decree  was  rendered  to  the  effect  *'that  plain- 
tiff take  nothing  by  this  suit;  that  this  suit  be  and 
the  same  is  hereby  dismissed  upon  the  merits'';  that 
the  temporary  injunction  be  set  aside  and  dissolved, 
and  that  the  defendants  recover  their  costs  and  dis- 
bursements. 

The  plaintiff  appeals,  claiming  that  the  court  erred 
in  not  sustaining  its  demurrer  to  the  further  and 
separate  answer,  in  overruling  its  request  for  a  de- 
cree in  its  favor,  in  dismissing  the  suit  and  in  ren- 
dering a  decree  for  the  defendants. 

Reversed  and  Remanded. 
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For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr,  Ernest  C.  Smith  and  Messrs.  Hunting- 
ton <&  Wilson,  with  oral  arguments  by  Mr.  H.  8.  Wil- 
son and  Mr.  Smith. 

For  respondents  there  was  a  brief  prepared  and 
submitted  over  the  names  of  Mr.  M.  H.  Clark,  Mr. 
A.  W.  Stone,  Mr.  A.  E.  Clark  and  Mr.  Fred  W.  Wil- 
son, with  oral  arguments  by  Mr.  M.  H.  Clark  and  Mr. 
Stone,  in  pro.  per. 

JOHNS,  J. — In  its  inception,  the  defendant  associa- 
tion was  organized  to  acquire  and  conduct  the  busi- 
ness of  the  Davidson  Fruit  Company  and  the  growers  V 
union.  In  effect  it  was  a  consolidation  of  the  inter- 
ests of  those  two  corporations.  In  consideration 
thereof,  the  association  issued  3,500  shares  of  its  cap- 
ital stock  to  the  Davidson  Fruit  Company  and  6,500 
shares  to  the  growers'  union,  the  amount  of  which 
was  the  total  stock  authorized  by  its  articles  of  incor- 
poration. In  addition  thereto,  and  as  a  part  thereof, 
the  asi^sociation  entered  into  written  leases  of  the  real 
property  of  those  corporations  for  a  period  of  ten 
years  at  a  stipulated  annual  rental.  No  other  con- 
sideration was  paid  for  the  capital  stock.  This  was 
about  May  1,  1913. 

The  association  conducted  the  consolidated  business 
along  the  usual  and  customary  lines,  under  its  then 
existing  stockholders'  by-laws,  until  it  adopted  what 
is  known  as  the  standard,  or  growers',  contract. 
This  was  for  the  purpose  of  increasing  the  volume  of 
its  business,  to  combine  all  of  the  fruit-growers  into 
one  organization,  so  far  as  possible,  and  to  place  their 
fruit  in  a  pool  for  marketing  purposes,  with  a  view 
of  obtaining  for  the  growers  the  best  market  price 
and  maintaining  the  highest  grade  of  fruit.    After 


July,  1920.]     Hood  Eiver  Orchard  Co.  v.  Stonb.  169 

the  contract  was  prepared,  a  meeting  of  all  of  the 
growers  was  called,  at  which  it  was  submitted  and 
fully  explained,  and  it  was  approved  and  accepted 
by  about  75  per  cent  of  the  growers.  Concurrent 
therewith,  and  as  a  part  thereof,  the  growers  then 
adopted  the  ''members^  by-laws,"  and  thereafter  de- 
livered their  fruit  to  the  association  under  such  con- 
tract and  by-laws. 

To  satisfy  the  growers  and  protect  their  interests, 
and  to  insure  the  payment  of  the  stipulated  annual 
rentals  to  the  Davidson  Fruit  Company  and  the 
growers'  union,  these  corporations,  on  April  27,  1914, 
assigned  to  the  association  their  respective  registered 
brands  and  trademarks,  and  to  the  Butler  Banking 
Company,  as  trustee,  they  assigned  the  10,000  shares 
of  capital  stock  which  they,  then  held.  Article  IV  of 
the  members'  by-laws  provides: 

* '  Section  1.  All  of  the  stock  of  the  association  shall 
be  held  by  the  Butler  Banking  Company,  of  Hood 
Biver,  Oregon,  as  trustee,  for  the  benefit  of  the  mem- 
bers of  this  association  as  created  herein,  except  that 
enough  shall  be  assigned  to  individual  members  to 
qualify  such  members  to  act  as  directors  and  for  no 
other  purpose. 

**  Section  2.  It  shall  be  the  duty  of  the  trustee  to 
vote  the  capital  stock  of  this  association  at  all  times 
as  he  is  directed  by  a  vote  of  the  members  taken  in 
conformity  with  these  by-laws.'' 

Thereafter,  in  accord  with  their  by-laws,  the  mem- 
bers of  the  association  nominated  the  directors  and 
certified  that  fact  to  the  Butler  Banking  Company, 
trustee,  which  voted  the  10,000  shares  of  stock  it  held, 
for  the  directors  selected  by  the  growers.  These  di- 
rectors then  met  and  elected  the  oflScers  of  the  corpo- 
ration. In  this  manner  the  business  affairs  of  the 
association  were  conducted,  after  the  members'  by- 
laws were  adopted;  and  the  growers  enteredi  into 
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their  respective  contracts  and  delivered  their  fruit  to 
the  association. 

It  appears  from  the  record  that  in  1913  the  associa- 
tion handled  661,740  packages  of  fruit;  in  1914, 
651,842;  in  1915,  494,8^4;  and  in  1916,  1,112,660  pack- 
ages.  Of  this  amount  the  plaintiff  furnished,  in  1913, 
14,259  boxes  of  apples  and  81  boxes  of  pears ;  in  1914, 
10,630  boxes  of  apples  and  80  boxes  of  pears ;  in  1915, 
4,285  boxes  of  apples  and  178  boxes  of  pears ;  and  in 
1916,  9,341  boxes  of  apples  and  294  boxes  of  pears. 
It  is  also  shown  that  in  the  year  1913  the  association 
accumulated  over  and  above  all  of  its  operating 
charges  and  expenses,  $924.94;  in  1914,  $10,267.27; 
that  in  1915  it  suffered  a  loss  of  $2,307.46;  and  that 
in  1916  it  cleared  $68,562.13.  The  plaintiff  claims 
that  under  its  contract  it  is  entitled  to  an  accounting 
for  and  that  it  should  have  and  receive  its  pro  rata 
share  of  the  income  of  the  association  for  each  of 
those  years.  It  insists  that  a  large  amount  of  such 
accumulations  was  the  result  of  excess  charges 
to  the  growers,  which  should  be  returned,  and 
for  which  the  defendant  should  account  under  its 
respective  contracts.  This  involves  the  construc- 
tion of  the  contract  and  the  liabilities  of  the  asso- 
ciation, under  the  members*  by-laws,  to  an  indi- 
vidual or  corporation  that  has  ceased  to  be  a 
member.  The  contract  provides  that  the  association 
shall  **pay  the  grower  such  advances  from  time  to 
time  as  sales  warrant  and  shall  pay  the  balance  of 
the  net  proceeds  obtained  by  it,  for  the  fruit,  within 
thirty  days  after  the  receipt  of  the  money  for  each 
pool  of  fruit. ' '  Provision  is  also  made  that  the  asso- 
ciation shall  be  entitled  to  ^  charge  for  any  fruit  that 
it  packs,  in  such  amount  as  it  shall  from  year  to  year 
determine;  that  it  may  retain  a  charge  for  storage, 
and  a  further  sum  for  advertising,  distributing,  and 
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marketing,  as  it  shall  determine ;  and  that  it  shall  re- 
tain a  handling  charge,  in  different  amounts  named. 
Although  the  purposes  for  which  such  charges  may  be 
made  are  specified,  the  amount  thereof  is  not  certain 
or  definite.  As  to  the  advertising  and  packing 
charges,  the  amount  is  left  largely  to  the  discretion 
of  the  association. 

Under  the  terms  and  conditions  of  the  contract, 
standing  alone  and  complete  within  itself,  the  grower 
is  entitled  to  receive  each  year  the  balance  of  any  net 
proceeds  from  an  annual  pool,  within  thirty  days 
after  the  receipt  of  the  money  by  the  association,  and 
it  is  the  duty  of  the  association  to  render  an  annual 
statement  of  the  receipts  and  disbursements  of  each 
pool.  The  record  is  conclusive  that  such  statement 
was  never  made  and  such  accounting  was  never  ren- 
dered to  the  plaintiff;  that  after  paymg  the  expenses 
of  the  association  named  in  the  contract,  there  is  a 
surplus  estimated  to  be  about  $80,000.  The  defend- 
ants insist  that  the  plaintiff  is  not  entitled  to  any 
portion  of  it,  and  rely  in  particular  upon  Section  2 
of  Article  I  of  the  members'  by-laws  above  quoted. 
It  is  conceded  that  the  plaintiff  canceled  its  member- 
ship voluntarily,  and  it  is  not  now  a  member  of  the 
association.  Under  that  section  of  the  by-laws  the 
cancellation  ends  *  *  the  membership  of  such  grower,  to- 
gether with  all  benefits  accruing  thereunder  and  all 
voting  power,  right,  and  interest  of  every  kind  and 
nature  shall  immediately  cease  and  terminate.'* 

1.  The  question  arises:  What  are  the  ** benefits" 
which  are  terminated  and  surrendered?  The  plain- 
tiff claims  that  its  rights  and  liabilities  are  defined 
by  the  terms  of  the  contract,  which  specifies  t^e 
charges  to  be  deducted  from  the  selling  price  of  its 
fruit,  and  that  under  the  contract  it  is  entitled  to  its 
pro  rata  share  of  any  amount  which  may  remain 
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after  the  annual  pool  is  closed.  The  defendants  con- 
tend that  by  reason  of  surrendering  and  canceling  its 
membership  the  plaintiff  has  waived  and  lost  its  right 
to  any  share  it  may  once  have  had  in  such  proceeds. 
As  we  construe  the  record,  the  rights  of  the  plaintiff 
for  the  sale  of  its  fruit  are  specified  and  defined  by 
the  contract,  by  the  terms  of  which  the  association  is 
to  pay  and  the  plaintiff  is  to  receive  the  amount  for 
which  its  fruit  was  sold  in  the  pool,  less  such  fixed 
charges  as  might  be  ascertained  and  determined 
under  the  contract  itself,  and  that  when  it  surren- 
dered its  membership  it  did  not  lose  its  right  to  a 
pro  rata  share  of  any  annual  surplus  of  the  association 
derived  from  its  own  growers'  contracts.  The  words 
''benefits  accruing  thereunder,"  as  defined  in  Section 
2  of  Article  I  of  the  members'  by-laws,  do  not  apply 
to  a  surplus  accruing  from  the  sale  and  purchase  of 
fruit  and  charges  therefor,  under  an  express  contract, 
but  are  confined  and  limited  to  the  right,  title,  and 
interest  which  a  corporation  or  individual  may  have 
in  and  to  the  net  assets  of  the  association  by  .reason 
of  membership  therein  subject  to  the  payment  of  all 
its  debts  and  liabilities.  They  do  not  give  to  the 
association  the  right  to  keep  the  money  which  it 
promised  and  agreed  to  pay  another  under  its  ex- 
press contract.  This  construction  is  sustained  by 
Article  X  of  the  members'  by-laws,  providing  for  the 
annual  budget  to  be  submitted  to  the  members  of  the 
association  during  July  of  each  year,  which  author- 
izes the  association  to  retain  from  the  proceeds  ac- 
cruing from  all  business  a  suflScient  amount  to  cover 
all  of  the  operating  expenses  and  its  payments,  which 
shall  be  based  upon  a  handling  charge.  Section  4  of 
that  article  provides  that  when  the  annual  pools  are 
closed  '  *  any  amount  over  and  above  the  actual  amount 
necessary,  properly,  and  economically  to  conduct  the 
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business  and  affairs  of  the  association ''  stall  be  re- 
turned to  the  members  in  the  form  of  a  dividend. 
Article  XI  specifies  that  in  the  event  of  the  dissolu- 
tion of  the  association,  or  sale  of  its  property,  a  dis- 
tribution of  the  proceeds  shall  be  made  among  such 
as  shall  be  members  at  the  time,  and  who  hold  an  un- 
expired growers'  contract. 

Defendants  cite  and  strongly  rely  on  Weber  Imple- 
ment d  A.  Co.  V.  St.  Louis  A.  M.  d  D.  Assn.,  181 
S.  W.  1025  (Mo.  App.  unreported).  That  case  states 
good  law,  but  there  is  a  vital  distinction  as  to  the 
facts  between  it  and  the  instant  case.  There,  as  here, 
the  plaintiff  became  a  member  of  the  defendant  in 
1909,  and  tendered  its  resignation  in  December,  1910, 
which  was  duly  accepted  on  March  21,  1911.  On  its 
application  the  plaintiff  was  reinstated  on  June  2, 
1911.    There,  the  defendant's  by-laws  provided: 

**No  member  shall  be  entitled  to  the  return  of  any 
money  advanced  by  him  for  the  holding  or  promotion 
of  the  annual  show,  or  for  space  at  said  show,  unless 
he  shall  have  been  a  member  of  this  association  at 
or  prior  to  the  last  annual  meeting  preceding  said 
show.'' 

As  the  result  of  the  automobile  show  the  defendant 
association  had  left  about  80  per  cent  of  the  total 
amount  paid  to  it  by  members  for  floor  space  and  re- 
fused to  pay  the  plaintiff  its  share  upon  the  ground 
that  it  was  not  a  member  **at  or  prior  to  the  last 
annual  meeting  preceding  said  show,"  and  plaintiff 
there  instituted  the  action  to  recover  75  per  cent  of 
the  moneys  which  it  had  paid  to  the  defendant.  The 
court  held  that  it  *  *  was  not  entitled  to  its  share  of  the 
association's  refund  to  members,  since,  whether  it 
was  a  new  member  or  a  reinstated  member,  it  was 
not  a  member  at  or  prior  to  the  annual  meeting  in 
April,  1911.'' 
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It  will  also  be  noted  that,  while  not  a  member, 
plaintiff  claimed  that  it  was  entitled  to  a  pro  rata 
share  of  the  assets  of  the  corporation.  Plaintiff  here 
is  seeking  to  recover  from  the  defendant  upon  its 
growers'  contract  for  the  money  which  it  alleged  is 
due  and  owing  under  the  terms  of  that  contract.  In 
other  words,  it  is  seeking  to  recover  the  balance  of 
the  selling  price  of  fruit  which  it  delivered  to  the 
association  under  an  express  contract,  and  which 
was  handled  and  sold  by  tlie  association  under  the 
contract.  Its  claim  is  not  based  upon  a  dividend  or 
an  order  of  distribution  of  the  assets  of  the  defend- 
ant corporation.  It  is  founded  upon  an  express  con- 
tract. For  such  reason  defendants*  authorities  on 
that  question  are  not  in  point. 

2.  The  defendants  contend  that  the  association  has 
annually  rendered  final  statements  to  the  plaintiff, 
which  have  been  accepted  and  approved,  and  that  the 
plaintiff  has  acquiesced  in  the  business  methods  fol- 
lowed by  the  association.  Such  statements,  however, 
contain  nothing  more  than  the  amount  of  sales  of 
plaintiff's  fruit,  together  with  the  sum  which  it  has 
been  paid.  They  do  not  include  or  in  any  manner 
refer  to  or  specify  the  charges  made  for  handling^ 
storing,  advertising,  or  packing.  There  is  nothing  in 
them  from  which  the  plaintiff  could  determine  the 
amount  of  such  charges  or  of  the  surplus  arising 
therefrom. 

Much  stress  is  laid  by  defendants  upon  the  fact 
that  H.  F.  Davidson  was  an  oflScer  and  director  of  the 
defendant  during  a  large  period  of  the  transactions ; 
that  at  the  same  time  he  was  a  principal  stockholder 
of  the  plaintiff,  and  that  he  knew  or  should  have 
known  of  the  business  methods  of  the  defendants.  It 
is  sufficient  to  say  that  Mr.  Davidson  is  not  a  party: 
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to  tHis  suit,  and  that  the  plaintiff  is  a  corporation, 
with  its  rights  defined  by  the  terms  of  its  contract. 
It  appears  from  the  record  that,  in  addition  to  the 
packing,  handling,  storing,  and  advertising  of  fruit 
belonging  to  members,  the  association  has  been  en- 
gaged in  other  and  different  branches  of  business,  in 
particular  the  advance  of  money  and  sale  of  mer- 
chandise to  the  growers,  and  that  a  portion  of  its 
accumulated  profits  are  the  result  of  its  enlarged  and 
combined  business.  It  is  probable  that  the  litigants 
and  expert  accountants  can  determine  from  the  large 
volume  of  its  transactions  the  net  amount  of  surplus 
which  the  association  has  realized  from  its  contracts 
with  the  growers,  and  the  amount  of  plaintiff's  pro 
rata  share.  The  record  shows  that  the  volume  of 
business  of  the  association  during  the  years  1914, 
1915,  and  1916,  when  Mr.  Stone  was  its  manager, 
amounted  to  $3,075,693.59.  There  is  no  dispute  as 
to  the  volume  of  business  during  each  year,  the 
amount  of  the  annual  profits,  or  the  amount  of  fruit 
which  the  plaintiff  delivered  to  the  defendants  under 
its  growers'  contracts.  Upon  these  questions  the  tes- 
timony is  clear,  but  it  is  not  definite  and  certain  as 
to  how  much  of  that  surplus  accrued  .from  the 
growers'  contract,  or  the  amount  of  plaintiff's  share, 
or  as  to  how  much  profit  the  defendant  made  from 
all  other  branches  of  its  business.  The  plaintiff  has 
submitted  figures  which  it  claims  should  be  the  basis 
upon  which  the  accounting  should  be  made,  and  they 
may  be  right;  but  from  the  whole  mass  of  figures 
before  us  we  are  not  clear  as  to  the  amount  of  sur- 
plus which  has  accrued  under  or  as  the  result  of  the 
growers'  contracts;  and  we  hold  that  the  plaintiff, 
from  the  sales  of  its  fruit  under  its  contracts  with 
the  association,  is  entitled  to  its  pro  rata  share  of 
any  surplus  which  may  remain  after  payment  of  the 
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just  and  reasonable  charges  specified  and  defined  in 
the  standard  contract. 

The  decree  is  reversed,  and  the  cause  remanded  to 
the  Circuit  Court,  with ,  directions  to  ascertain  and 
determine  the  amount  of  any  surplus '  arising  from  or 
growing  out  of  plaintiff's  contracts  in  the  pools  of 
each  year,  and  then  to  render  in  its  favor  a  decree  for 
such  amount,  together  with  costs  and  disbursements. 

Bbvebsed  and  Bbmandsd. 

Bbnson^  Bean  and  Bennett,  JJ.,  concur.      / 


Argued  July  6,  reversed   and   dismissed   July  20,   1920. 

BOCKHILL  V.  BENSON. 

(191   Pac.  497.) 

Statutes— Acts  Balatlng  to  State  Highway  OominiBsioii  not  Special 
Laws. 

1.  Laws  of  1917,  page  447,  and  Laws  of  1919,  page  241,  creat- 
ing a  highway  commission,  and  empowering  it  to  ereate  a  new  road 
as  the  Pacific  Highway,  despite  the  existence  of  a  county  road  and 
highway  in  the  same  territory  and  roughly  in  the  same  route,  held 
not  special  and  local,  in  conflict  with  Article  IV,  Section  23,  of  the 
Constitution,  providing  that  the  legislature  shell  not  pass  special 
or  local  laws  for  opening  highwaya 

Hlghwasrs — Statutes   Oreatliig   State  ConuniSBloii  Empowered  it  to 
Open  New  Beads. 

2.  Laws  of  1917,  page  447,  Article  IT,  Sections  3,  6-7,  9,  10,  and 
Laws  of  1919,  page  241,  supplementing  it,  empowered  the  state 
commission  to  lay  out  and  create  new  roads  as  part  of  the  state 
highways,  whenever  necessary  to  secure  a  good  alignment  or  the 
best   possible  grade. 

Statutes — Construed  by  Four  Comers  to  Effectuate  Intenti 

3.  A  statute  doubtful  in  meaning  must  be  construed  by  its  four 
comers,  and  so  as  to  carry  out  the  obvious  intent  of  the  legis- 
lature. 

Highways— Map   Approved   by    State   Commission   did   not   Adiopt 
Particular  Bead. 

4.  Map  of  highways  of  the  state,  prepared  by  engineer  and  ap- 
proved conditionally  by'  the  highway  commission,  held  not  to  have 
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adopted  a  road  passing  \>j  the  town  of  Biddle  as  the  Pacific  High- 
way. 

HU^ways—Agreement  Between  Court  and  Member  of  State  Com- 
mlBBlQii  not  Btnding  on  Conmiiaslon. 

5.  An  agreement  between  the  County  Court  and  a  member  of 
the  state  highway  commission  as  to  the  location  of  a  highway^  not 
being  with  the  commission,  but  with  the  member  alone,  was  not 
binding  on  the  oommission,  whether  by  estoppel  or  otherwise. 

Ck>miti68 — State  Oonunlaalon's  Proceeding  to  Grade  HlSbwasrs  can- 
not be  Enjoined  for  Failure  to  Obtain  B,ightB  of  Way. 

6.  Proceeding  of  state  highway  commission  to  grade  a  highway 
eannot  be  enjoined  by  a  taxpayer  of  the  county  on  account  of  the 
failure  of  the  commission  to  obtain  some  of  the  rights  of  way  be- 
fore the  grading  contract  was  let;  the  provision  of  Laws  of  1917, 
page  447,  that  right  of  way  shall  be  acquired  before  any  contract 
shall  be  let,  not  being  mandatory  or  prohibitory,  so  that  a  tax- 
pay<sr  can  take  advantage  of  it. 

[As  to  right  of  individual  to   enjoin  act  of  public  officials, 
see  notes  in  3  Ann.  Oaa.  1013;  15  Ann.  OM.  1173.] 

HigbwayB— Oboica  of  Bonte  Diacretionaay  With  OonmiiiJiion. 

7.  Where  the  route  for  a  state  highway  adopted  by  the  higlir 
way  commission  would  be  shorter  than  those  afforded  it  by  the  ex- 
isting county  roads,  and  the  maximum  elevation  would  be  consid- 
erably less,  there  was  room  for  exercise  of  discretion  by  the  com- 
mission in  adopting  such  route,  and  its  judgment  was  conclusive. 

Bvldence— Presomption  That  Oonclnslon  of  Oommiflslon  aa  to  I«oc»- 
tion  of  Way  was  Honestly  Applied. 

8.  In  the  absence  of  evidence  to  the  contrary,  the  Supreme 
Gourt  must  assume  that  the  conclusion  of  the  highway  commission 
as  to  the  route  for  a  highway  was  honestly  and  conscientiously 
applied  to  the  facts  in  the  case. 

From  Douglas:  Geobge  F.  Skipwobth,  Judge. 

In  Banc. 

PlaintiflF,  a  taxpayer  in  Douglas  County,  brings  tliis 
suit  against  the  state  highway  commission,  H.  J. 
Hildebum,  a  contractor,  and  other  nominal  defend- 
ants, to  enjoin  the  location  of  the  Pacific  Highway  as 
the  commission  is  attempting  to  construct  the  same 
from  Myrtle  Creek,  in  said  Douglas  County,  south 
toward  Canyonville.  It  seems  that,  prior  to  the 
creation  of  the  highway  commission,  there  were  two 
public  roads  leading  from  Myrtle  Creek  to  Canyon- 
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ville,  both  of  which  had  been  in  existence  as  public 
highways  for  some  considerable  length  of  time.  Both 
of  these  roads  follow  the  general  course  of  the  valley 
of  the  South  Umpqua  River.  One  of  them,  however, 
diverged  from  the  other  and  crossed  the  river  a  few 
miles  south  of  Myrtle  Creek,  and  continued  on  the 
west  side  of  the  river,  through  Riddle  and  across  Cow 
Creek,  to  Canyonville.  The  other  road  kept  to  the 
east  side  of  the  river  until  about  opposite  Canyon- 
ville, and  then  crossed  to  that  place.  The  latter  road 
was  known  as  the  '*old  stage  road.** 

The  Pacific  Highway,  as  the  highway  commission  is 
now  attempting  to  construct  the  same,  does  not  ex- 
actly follow  either  of  these  roads,  but  keeps  along  the 
old  stage  road,  or  near  its  general  course,  after  leav- 
ing the  point  of  divergence  between  the  two  old  roads, 
and  finally  leaves  that  road  and  crosses  the  Umpqua 
River  to  the  west  side,  some  three  or  four  miles 
nearer  to  Canyonville,  and  then  continues  up  to  that 
place  on  the  west  side  of  the  river.  This  new  route 
is  generally  known  as  the  *' cutoff,*'  and  is  something 
over  two  miles  shorter  than  the  route  by  way  of  Rid- 
dle. It  also  seems  from  the  evidence  to  have  con- 
siderably less  elevation  to  overcome  and  to  have 
fewer  **ups  and  downs.**  It  is  claimed  on  behalf  of 
the  Highway  Commission  that  it  is  shorter  and  con- 
siderably cheaper  in  its  ultimate  construction  and 
completion  as  a  paved  road,  and  that  it  has  a  better 
grade.  On  the  other  hand,  it  is  claimed  on  behalf  of 
the  plaintiff  that  the  Riddle  road  will  cost  less  to 
grade,  will  save  the  expense  of  building  one  new 
bridge,  and  will  accommodate  a  greater  niunber  of 
local  people. 

The  original  highway  commission  was  created  by 
the  legislature  in  1913.  It  appears  from  the  evidence 
that  shortly  thereafter  a  truck,  loaded  with  highway 
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signs,  went  through  Douglas  Comity  and  placed 
some  of  these  signs  at  different  points  along  the  road 
passing  through  Eiddle,  and  thereafter  the  road 
through  Riddle  seems  to  have  been  known,  locally  at 
least,  as  the  ** Pacific  Highway/'  There  is  no  com- 
petent evidence,  however,  as  to  under  what  authority 
the  persons  putting  up  the  signs  and  locating  them 
acted,  or  that  the  placing  of  the  signs  was  authorized 
by  the  commission.  It  is  conceded  in  the  brief  of  re- 
spondent that  there  was  no  other  official  action  desig- 
nating the  Pacific  Highway  through  •  Douglas  County, 
by  the  old  original  highway  commission. 

In  1917  the  legislature  (Chapter  237)  repealed  the 
act  of  1913  (Chapter  339)  and  created  a  new  commis- 
sion. Afterwards  the  highway  engineer  prepared  a 
rough  general  map  of  the  highways  of  the  state  and 
their  locations.  This  map  showed  the  Pacific  High- 
way as  running  through  Riddle.  Afterwards  this 
map  was  approved  by  the  highway  commission  as  a 
general  map,  with  certain  reservations.  The  resolu- 
tion approving  the  same  was  as  follows: 

*'A  map  showing  the  state  highways,  together  with 
descriptions  showing  their  terminal  points  and  im- 
portant places  touched  along  the  line,  was  presented 
to  the  Commission  for  approval.  After  some  sug- 
gested changes  the  map  was  approved  as  outlined;  it 
being  understood,  however,  that  the  definite  selection 
of  a  number  of  highways  shown  on  the  map  will  not 
be  determined  upon  until  after  location  surveys  have 
been  completed.'* 

Prior  to  this  time,  and  in  the  year  1915,  the  high- 
way engineer  under  the  old  commission  had  made  two 
surveys  of  this  part  of  the  route;  one  running  along 
the  cutoff*'  line,  and  the  other  along  the  road  run- 
ning through  Riddle.  These  surveys  were  known  as 
the  ** Peters  surveys."    Finally  in  1919,  the  commis- 
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(  sion  definitely  adopted  the  **  cutoff  route,  leaving 
Biddle  to  one  side,  and  proceeded  to  let  a  contract 
to  the  defendant  Hildebum  for  the  grading  of  the 
same. 

Prior  to  this  time,  there  had  been  some  negotiations 
and  perhaps  some  bickering  between  the  County 
Court  of  Douglas  County  and  Mr.  Benson,  chairman 
of  the  highway  commission,  as  to  the  location  of  the 
route ;  and  it  is  claimed  on  behalf  of  the  plaintiff  that 
there  was  an  understanding  between  the  County  Court 
and  Benson  that  the  road  should  be  routed  by.  way 
of  Riddle,  and  that  the  County  Court  of  Douglas 
County  expended  considerable  sums  of  money  in  im- 
proving portions  of  said  highway  and  preparing  it 
for  permanent  paving  by  the  highway  commission 
upon  that  understanding. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  cut- 
off route  is  largely  a  new  road,  and  that  the  highway 
commission  has  no  authority  to  lay  out  or  create  new 
roads  where  county  roads  already  exist;  but  are  con- 
fined to  the  selection  of  existing  roads ;  that  the  Rid- 
dle road  was  definitely  designated  as  the  Pacific  High- 
way by  the  act  of  the  legislature;  that  the  highway 
commission  is  estopped  from  routing  the  Pacific 
Highway  on  any  road  except  through  Riddle,  by  the 
understanding  between  the  County  Court  and  Mr. 
Benson,  the  chairman  of  the  commission ;  that  the  con- 
tract for  grading  the  road  is  void,  because  the  rights 
of  way  had  not  been  obtained  at  the  time  of  letting 
the  contract;  and,  finally,  that  there  was  an  abuse  of 
discretion  upon  the  part  of  the  highway  commission 
in  attempting  to  locate  the  road  over  the  ** cutoff" 
route.  Reversed  and  Suit  Dismissed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  J.  M.  Dever^  Mr.  Jay  Bowervnan^  Mr.  George  M. 
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Brown,  Attorney  General,  and  Mr.  Oliver  P.  Coshow, 
with  oral  arguments  by  Mr.  Levers  and  Mr.  Bower- 
mem. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Oroutt  <&  Ricey  and  Mr.  Ira  Riddle,  with  oral 
argmnents  by  Mr.  A.  N.  Orcutt  and  Mr.  Dexter  Rice. 

As  (imiciis  ouriae  there  was  a  brief  and  an  oral 
argument  by  Mr.  John  W.  Kaste. 

BENNETT,  J.— The  main  contention  on  the  part 
of  the  plaintiff  and  respondent,  and  the  one  npon 
which  the  court  below  rested  its  decision  in  plaintiff 's 
favor,  is  that  the  highway  commission  has  no  author- 
ity to  create  or  lay  out  a  new  road;"  bnt  that  that 
authority  is  vested  exclusively  in  the  County  Courts ; 
and  the  highway  commission  can  only  designate  or 
adopt  roads  which  are  already  county  roads  and  pub- 
lic highways,  as  a  part  of  the  state  system  of  roads. 

In  its  conclusioi^  that  the  highway  commission  had 
no  power  to  designate  or  lay  out  a  road  for  a  state 
highway,  where  there  was  no  public  road  before,  we 
.  think  the  court  below  erred.  The  contention  of  re- 
spondent in  this  regard  is  based  upon  two  grounds: 

First.  That  any  attempt  on  the  part  of  the  legis- 
,  lature  to  grant  suQh  power  to  the  highway  commission 
to  create  or  establish  a  new  road  would  make  the  law 
special  and  local,  and  be  in  conflict  with  Section  23, 
Article  IV,  of  the  Constitution  of  the  State  of  Oregon, 
which  provides  that  the  legislative  assembly — 

'  *  Shall  not  pass  special  or  local  laws  •  •  for  laying 
out,  opening,  and  working  on  highways,  and.  for  the 
election  or  appointment  of  supervisors.'* 

Second.  That  the  legislature  did  not,  by  the  act 
of  1917,  and  the  succeeding  act  of  1919,  attempt  or 
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intend  to  confer  any  such  power  to  create  new  high- 
ways or  portions  of  new  highways,  npon  the  highway 
commission. 

1.  As  to  the  first  proposition,  we  do  not  think  that 
the  act  of  the  legislature  in  question  was  in  conflict 
with  the  constitutional  provision  in  question.  It  is 
now  well  settled  that  all  power  of  legislation  belong- 
ing to  the  people  is  vested  in  the  legislature,  unless 
such  power  is  restricted  and  limited  by  some  constitu- 
tional  provision.  Of  course,  it  follows  that  in  the 
first  instance  the  power  to  create  roads,  and  to  regu- 
late and  control  them,  to  lay  them  out,  change  or 
vacate  them,  is  vested  in  the  legislature,  and  it  may 
do  any  of  these  things  fully  and  freely,  and  in  any 
manner  it  may  see  fit  to  adopt,  unless  restricted  by 
the  Constitution  itself. 

It  will  also  be  noticed  that  the  constitutional  provi- 
sion in  question  does  not  in  any  way  restrict  or  limit 
the  general  power  of  the  legislature  in  relation  to 
roads  and  highways,  but  is  only  directed  toward  the 
manner  in  which  that  power  shall  be  exercised.  The 
Constitution  does  not  say  that  the  legislature  cannot 
create  highways,  or  change  highways,  or  lay  out  high- 
ways, or  that  such  power  shall  be  vested  in  the  County 
Courts,  or  in  any  other  tribunal.  It  only  provides 
that  the  legislature  shall  not  take  such  action  hy  spe- 
cial or  local  laws.  In  this  case  we  think  that  both  the 
provisions  and  the  purpose  of  the  laws  in  question 
were  general  and  not  local  or  special.  The  act  of 
1917  provides  for  a  general  system  of  state  highways, 
consisting  of  trunk  roads  along  the  main  routes  of 
travel  and  commerce,  with  branch  lines  extending  out 
into  every  portion  of  the  state.  It  provides  for  a 
highway  commission,  whose  power,  authority,  and 
duty  is  not  confined  to  any  one  person  or  thing,  or  to 
any  one  county  or  place,  but  are  general  and  extend 


July,  1920.]  EocKHiLL  v.  Benson,  183 

to  every  hamlet  and  neighborhood  in  the  state.  The 
fund  to  provide  for  this  highway  system  is  also  gen- 
eral, and  is  raised  by  general  taxation  and  general 
license  provisions. 

The  courts  have  found  much  difficulty  sometimes, 
in  close  cases,  in  distinguishing  between  general  laws 
on  the  one  hand,  and  local  and  special  ones  upon  the 
other;  but  here  the  act  is  so  broad  in  its  scope,  so 
general  in  its  nature,  that  there  is  little,  if  any,  room 
for  questioning  its  character  as  a  general  law.  The 
respondent  depends  upon  Sears  v.  Steele,  55  Or.  544 
(107  Pac.  3),  to  support  its  contention.  However, 
the  question  at  bar  was  not  passed  upon  in  that  case, 
but  was  especially  reserved,  the  court  saying: 

**  Whether  the  state,  by  general  laws,  may  enter 
upon  the  construction  of  public  highways,  to  be  built, 
owned,  and  managed  by  the  state,  is  not  before  us  for 
decision,  and  upon  that  subject  we  express  no  opin- 
ion. ' ' 

In  that  case  the  act  provided  for  the  construction 
of  two  local  roads — one  in  Jackson  County,  from 
Medford  to  Crater  Lake,  and  one  in  Klamath  County, 
from  Klamath  Falls  to  Crater  Lake — and  the  act  was 
so  framed  that  either  of  them  could  be  proceeded 
witH,  without  the  other.  There  was  no  provision  for 
a  general  system  of  roads  over  the  entire  state,  or 
for  a  permanent  conunission  with  authority  to  create 
and  designate  such  roads.  It  was  upon  the  ground 
that  the  roads  in  question  in  that  case  were  local  in 
their  character  and  nature  that  the  court  distin- 
guished that  case  from  the  previous  case  of  Allen  v. 
Eirsch,  8  Or.  412. 

**But  it  is  urged  that  the  road  proposed  in  the  act 
now  under  consideration  is  a  state  road,  intended, 
when  completed,  to  extend  entirely  across  the  state 
and  to  unite  remote  sections  thereof.    It  is  true  that 
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the  title  so  indicates,  but  by  the  body  of  the  act  no 
provision  is  made  for  the  laying  out,  opening,  or 
working  of  any  road,  except  through  the  counties  of 
Jackson  and  Klamath,  or,  in  case  both  of  these 
counties  do  not  see  fit  to  accept  the  overtures  of  the 
state  and  appropriate  the  required  $50,000,  then 
through  Jackson  County  alone;  and  it  is  provided 
that  such  road  shall  be  a  county  road,  not  a  state 
road.  Section  4  of  the  act  is  as  follows:  'That  such 
money  shall  be  expended  only  upon  a  county  road 
legally  established.' 

* '  The  local  character  of  the  act  is  further  indicated 
by  the  provision  that,  as  soon  as  Jackson  County 
has  made  its  appropriation  of  $50,000  to  aid  in  the 
construction  of  a  road  from  Medf ord,  Jackson  County, 
to  a  point  on  the  west  line  of  the  Cascade  Forest 
Reserve,  on  the  route  to  Crater  Lake,  the  Governor 
shall  appoint  a  commission  and  thereupon  twenty- 
five  per  cent  of  the  sum  appropriated  shall  become 
available  for  use  in  Jackson  County  and  $12,500  each 
year  for  three  years  thereafter,  and  upon  Klamath 
County  making  a  like  appropriation  the  same  amounts 
become  available  in  like  manner.  Each  county  stands 
alone.  If  Jackson  County  appropriates  $50,000,  and 
Klamath  County  does  not,  Jackson  County,  at  the 
end  of  three  years,  has  a  county  road,  the  beginning 
and  terminus  of  which  is  selected  by  the  state,  and 
practically  designated  by  the  act  itself;  and  there  the 
road  ends,  as  it  begins,  entirely  within  the  confines 
of  one  county,  and  is  a  county  road.'* 

We  think  the  act  in  question  here  is  clearly  in  its 
main  features  a  general  and  not  a  special  or,  local 
act,  and  was  in  this  regard  within  the  power  of  the 
legislature.  Whether  there  are  any  minor  provisions 
of  the  act,  not  involved  in  this  proceeding,  which  are 
special  and  local,  and  therefore  not  constitutional,  is 
a  question  not  necessary  to  decide  at  this  time;  but, 
so  far  as  the  act  confers  authority  upon  the  conmiis- 
sion  to  lay  out  and  create  highways,  we  hold  it  is 
general  in  its  character. 
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2.  Upon  the  second  branch  of  the  contention,  that 
the  legislature,  by  the  acts  in  question,  did  not  in 
fact  confer  power  upon  the  highway  commission  to 
lay  out  and  create  new  roads,  as  a  part  of  the  state 
highway,  whenever  it  may  be  necessary  to  secure  a 
good  alignment  or  the  best  possible  grade  we  think 
that  question,  also,  must  be  decided  in  favor  of  the 
contention  of  appellants. 

It  is  true  that  the  act  does  not  say  in  express  words 
that  the  commission  may  *'lay  out  and  create  new 
roads.'*  But  we  think  that  power  is  implied  quite 
clearly  by  many  of  the  provisions  of  the  act,  which 
make  the  intention  to  grant  the  power  as  plain  as  if 
it  were  conveyed  by  express  words. 

Section  3  of  Article  11  of  the  Act  of  1917,  creating 
the  highway  commission  (Chapter  237),  provides: 

"Upon  the  selection  of  state  highways  hereinafter 
provided  for,  the  decision  of  the  commission  must  be 
tmanimous.  * ' 

Section  5,  Id.,  contains  this  provision: 

*'Said  Commission  shall  designate,  construct  or 
cause  to  be  constructed  a  system  of  state  highways 
within  the  State  of  Oregon,  which  highways  shall  be 
designated  by  number,  and  by  the  point  or  beginning 
and  terminus  thereof." 

Section  6,  providing  for  the  duties  of  the  highway 
engineer,  has  the  following: 

'*0n  all  state  highways  and  on  county  roads  con- 
structed under  his  supervision  a  simple  but  adequate 
accounting  system  shall  be  installed  in  order  that  all 
expenditures  and  costs  may  be  classified  as  the  work 
progresses. ' ' 

Section  7  provides: 

**  Whenever  any  county  desires  to  construct  or  im- 
prove any  part  of  a  state  road  lying  within  such 
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county,  the  County  Court  of  such  county  may  make 
application  to  the  State  Highway  Commission  for  the 
definite  location  and  grade  for  such  road,  and  the 
state  highway  engineer  shall  cause  such  road,,  or  por- 
tion thereof,  to  be  definitely  located  and  the  grade 
thereof  established." 

Section  9  provides  for  the  obtaining  of  the  right 
of  way  by  the  counties  in  the  first  instance,  but  it 
also  provides : 

**In  case  of  neglect  or  refusal  to  so  acquire  said 
right  of  way,  the  state  shall  have  the  power,  through 
the  commission,  to  acquire  said  right  of  way /either 
by  donation,  purchase,  agreement,  condemnation,  or 
through  the  exercise  of  the  power  of  eminent  domain 
in  the  same  manner  as  is  provided  by  law  for  acquir- 
ing property  for  other  public  uses." 

Section  10  again  makes  the  same  distinction  be- 
tween county  roads  and  state  roads : 

**A11  moneys  raised  by  counties  for  road  purposes, 
and  expended  or  to  be  expended  upon  roaas  within 
such  counties  other  than  state  highways,  shall  be 
under  the  exclusive  control  of  the  County  Court  of 
such  counties." 

The  Bonding  Act  of  1917  (Chapter  423)  provides: 

* '  No  description  of  any  highway  provided  for  herein 
shall  be  construed  to  prevent  the  State  Highway 
Commission  from  making  such  local  changes  m  the 
location  thereof  as  they  may  deem  proper. 

*'The  State  Highway  Commission  is  also  author- 
ized to  adopt  such  other  roads  or  routes  connecting 
portions  of  the  State  and  to  provide  for  the  construc- 
tion of  post  roads  or  forest  roads  over  such  routes 
and  the  improvement  and  maintenance  thereof,  and 
to  pay  for  the  same  from  the  fund  created  by  House 
Bill  No.  21  referred  to  by  title  in  section  8  hereof. '  * 

Section  10  of  the  Act  of  1919  (Chapter  173)  pro- 
vides : 
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**No  description  of  any  highway  provided  for  herein 
shall  be  construed  to  prevent  the  state  highway  com- 
mission from  making  such  local  changes  in  the  loca- 
tion thereof  as  the  commission  may  deem  proper; 
and  the  state  highway  commission  is  authorized  and 
empowered  to  designate  and  define  as  state  highways 
other  and  additional  roads  as  from  time  to  time  they 
may  deem  of  sufficient  public  ^  importance,  and  may 
improve,  better  or  pave  the  same/' 

It  seems  perfectly  plain,  from  all  of  these  provi- 
sions, that  it  was  the  intention  of  the  legislature  that 
the  highway  commission  should  have  power  to  lay 
out,  designate,  and  improve  roads  where  there  had 
previously  been  no  highways.  Otherwise,  why  would 
there  have  been  any  provision  for  acquiring  rights 
of  way,  and  why  any  provisions  as  to  local  changes, 
and  why  the  distinction  between  state  and  county 
roads,  and  the  provision  for  the  definite  location  of 
roads  by  the  state  engineer? 

If  this  were  not  the  right  construction,  it  would  be 
impossible  for  the  commission  to  work  out  any  com- 
plete system  of  connecting  roads.  The  commission 
would  be  entirely  at  the  mercy  of  the  County  Courts, 
and  would  have  to  follow  the  roads,  as  designated  by 
the  County  Courts,  however,  difficult  or  impossible 
the  grades  and  alignment  might  be.  It  would  en- 
tirely prevent  the  commission  from  taking  advantage 
of  any  cutoffs,  or  new  alignments,  however  much  bet- 
ter the  new  route  might  be  than  the  old  one. 

It  is  a  well-known  fact  that  many  of  the  public 
roads  designated  by  the  Highway  Act,  or  portions 
thereof,  were  not  in  existence  at  all  at  the  time  of 
the  passage  of  the  act.  The  purpose  of  the  act  could 
not,  therefore,  in  such  cases  be  carried  out  by  the 
highway  commission,  unless  it  had  the  power  to  desig- 
nate and  lay  out  new  roads.  In  some  cases  one 
county  might  desire  to  have  the  highway  running  to 
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the  comity  line  between  two.  counties  in  one  place, 
and  the  adjoining  county  might  elect  to  have  the  high- 
way through  its  county,  commence  on  the  same  county 
line  at  an  entirely  different  place.  There  could  be  no 
system  of  highways,  as  contemplated  and  called  for 
by  the  act,  if  the  County  Courts  controlled  the  loca- 
tion, nor  unless  the  commission,  whose  duty  it  is  to 
provide  such  system,  had  authority  to  designate  the 
route  of  the  road. 

3.  We  do  not  think  the  construction  of  this  act  is 
doubtful  in  this  regard.  But,  if  it  were,  we  would  be 
bound  to  construe  it  by  its  four  comers  and  in  such 
a  way  as  to  carry  out  and  effectuate  the  obvious  in- 
tent of  the  legislature.  In  some  cases  the  legislative 
act  designates  particular  towns  and  cities  through 
which  the  highway  must  pass,  and  such  designation 
is,  of  course,  controlling  upon  the  commission,  but 
in  other  respects  the  location  is  left  to  the  commis- 
sion. 

4.  Neither  do  we  think  there  is  anything  in  the 
other  objections,  to  the  construction  of  this  piece  of 
road,  which  would  justify  the  court  in  enjoining  the 
same  and  holding  up  the  work.  We  do  not  think  that 
the  road  by  Riddle  was  officially  and  definitely  located 
as  the  Pacific  Highway,  prior  to  the  act  of  1917,  or 
at  any  time  thereafter.  The  road  map,  which  is 
claimed  to  have  adopted  that  road  as  the  highway, 
was  prepared  and  adopted  long  after  the  passage  of 
Chapter  237  of  the  Laws  of  1917.  It  was  a  general 
map  on  a  very  small  scale,  and  we  hold  that  it  did 
not,  and  was  not  intended  to  definitely  locate  the 
highways  referred  to.  Many  of  the  roads  shown 
thereon  had  not  even  been  surveyed  at  the  time  of 
the  preparation  of  the  map,  and  the  commission,  in 
its  resolution  adopting  the  map,  carefully  pointed  out 
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that  it  was  subject  to  change  and  was  not  a  definite 
location. 

5.  The  agreement  between  the  County  Court  and 
Mr.  Benson  (if  there  was  such  an  agreement)  was  not 
with  the  commission,  but  with  Mr.  Benson  alone,  and 
it  was  not  in  any  way  binding  upon  the  commission. 
It  was  not  in  any  sense  an  official  act,  so  there  could 
be  no  estoppel  of  the  commission  thereby,  even  if  the 
doctrines  of  estoppel  would  otherwise  apply. 

6.  Neither  do  we  think  the  proceeding  can  be  en- 
joined by  a  taxpayer  of  the  county,  on  account  of  the 
failure  of  the  commission  to  obtain  some  of  the  rights 
of  way,  before  the  contract  was  let.  The  commission 
can  always  obtain  a  right  of  way  by  condemnation, 
if  that  shall  become  necessary,  and  we  do  not  think 
that  the  provision  of  the  act  th^t  **the  right  of  way 
for  state  highways,  and  roads,  improved  or  other- 
wise constructed  under  this  act,  shall  be  acquired  by 
the  counties  in  which  the  highways  are  situated,  by 
either  donation,  purchase,  agreement,  condemnation, 
or  through  the  exercise  of  the  power  of  eminent 
domain  by  the  county  before  any  contract  shall  be  let,  *  ^ 
is  mandatory  upon  the  commission,  or  prohibitory 
of  the  letting  of  a  contract,  prior  to  obtaining  the  right 
of  way,  in  such  a  sense  that  the  contract  for  the  grad- 
ing work  can  be  enjoined  by  a  taxpayer  because  some 
part  of  the  right  of  way  has  not  yet  been  obtained. 

As  to  the  claim  that  the  commission  did  not  use 
sound  discretion  in  adopting  the  cutoff,  we  do  not 
think  the  evidence  sustains  the  contention  of  the  re- 
spondent. The  most  that  can  be  claimed  in  that 
regard  from  the  evidence,  it  seems  to  us,  is  that  there 
is  some  room  for  question  as  to  whether  the  location 
fixed  by  the  commission  was  preferable  to  the  other 
route.  The  very  concession  that  there  is  discretion 
in  the  matter  involves  the  right  of  the  commission 
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to  weigh  the  arguments  in  favor  of  the  different 
routes  and  decide  thereon,  and  as  long  as  there  is 
reasonable  room  for  contention  as  to  which  was  the 
better  and  cheaper  and  generally  more  satisfactory 
route,  its  judgment  in  relation  to  the  matter  would 
be  conclusive. 

7,  8.  Here,  as  we  have  seen^  the  evidence  discloses 
that  the  route  adopted  by  the  commission  would  be 
shorter ;  that  the  maximum  elevation  would'  be  con- 
siderably less,  and  there  is  a  question,  and  room  for 
the  exercise  of  judgment,  as  to  whether  it  will  not 
ultimately  be  the  cheaper  route.  Under  these  condi- 
tions, we  would  not  be  justified  in  interfering  with 
the  conclusion  of  the  commission,  which  we  must 
assume,  in  the  absence  of  evidence  to  the  contrary, 
was  honestly  and  conscientiously  applied  to  the  facts 
in  the  case. 

The  judgment  of  the  court  below  will  be  reversed 
and  the  plaintiff's  suit  dismissed. 

Bevebsbd  and  Suit  Dismibsed. 


Argued  March  4,  reversed  and  remanded  April  IS,  rehearing  denied 

July  27,  1920. 

HANSEN  V.  OEEGON-WASH.  E.  &  N.  CO.* 

(188  Pac.  963;   IW  Pac.   665.) 

Dami^ge»— Amount  not  Determined  Solely  to  Afford  Injured  Pemn 
Compensation. 

1.  While  the  fundamental  rule  of  the  law  in  a  damage  case  ia 
to  award  compensation,  yet  rules  for  ascertaining  the  amount  are 
formed  with  reference  to  the  just  rights  of  both  parties,  and  the 
standard  fixed  for  estimating  damages  ought  to  be  determined,  not 

*0n  burden  of  probf  as  to  negligence  where  property  is  destroyed 
while  in  the  possession  of  a  carrier  holding  as  a  warehouseman, 
see  note  in  22  !■.  &  A.   (N.  a)   975. 

On  presumption  and  burden  of  proof  as  to  care  or  negligenee  in 
respect  to  subject  of  bailment,  see  note  in  43  !■.  &.  A.  (K.  S.) 
1168.  Bepobtek. 
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only  by  what  might  be  right  for  an  injured  person  to  receive  in 
order  to  afford  just  compensation,  but  also  whet  i^  just  to  compel 
the  other  party  to  pay. 

Damages — Dlflereiice   Between  Valna  Before  and  After  Injury  to 
Personal  Property  Proper  Measure. 

2.  The  measure  of  damages  for  injury  to  personal  property  is 
generally  the  dilTcrence  between  its  vaJue  at  the  place  immediately 
before  and  immediately  after  the  injury. 

Warehonaemen— Meaaore  of  Damagea  for  Injury  to  Ooods  Stored 
Stated. 

3.  When  goods  such  as  provisions  and  other  perishable  articles 
are  placed  with  a  warehouseman  and  are  injured,  the  measure  of 
damages  usually  adopted  is  the  difference  between  the  market 
value  of  the  goods  in  their  damaged  condition,  at  the  place  where 
injured  and  at  the  time  when  returned  to  the  owner,  and  the 
market  value  at  the  time  and  place  of  like  property  in  good  con- 
dition. 

Warethooaemen— Damages  Due  Seller  of  Injured  Gtooda  Stored  Pend^ 
ing  DeUvery  not  Measured  by  Contract  Price. 

4.  Where  a  seller  of  packed  salmon  stored  the  eame  with  a 
vrarehouseman  pending  notice  of  the  purchaser  to  ship,  and  the 
goods  became  damaged  through  the  negligence  of  the  warehouse- 
man, and  when  shipped  were  refused  by  the  purchaser,  the  seller, 
in  an  action  for  diamages,  was  entitled  to  the  difference  between 
the  market  value  of  the  goods  in  their  damaged  condition  and 
the  market  value  of  like  property  in  good  condition,  and  the  ware- 
houseman was  not  entitled  to  have  the  damage  measured  by  the 
difference  between  the  price  fixed  in  the  contract  of  sale  and  the 
price  actually  received  by  the  seller  from  third    parties. 

Warehousemen— €ause  of  Injury  to  Salmon-tins  for  Jury. 

5.  In  an  action  by  a  storer  of  goods  against  a  warehouseman 
for  damages  by  reason  of  packed  salmon-tins  becoming  rusty, 
whether  the  damage  resulted  from  a  leak  in  the  roof  or  from 
sweating  of  the  cans  held  for  the  jury. 

Warehousemen — ^Proof    of    Leak    After    Damage    Done    to    Stored 
Ooods  Admissible  ae  Tending  to  Show  Prior  Leak. 

6.  Where  goods  stored  in  a  warehouse  were  damaged  by  water 
prior  to  June  26th,  it  was  competent  for  the  storer  of  the  goods 
to  testify  that  he  found  the  roof  leaking  shortly  after  such  date. 

ETldence— "Burden  of  Proor*  Defined. 

7.  The  phrase  ''burden  of  proof"  has  two  meanings,  one  to 
express  the  idea  that  a  named  litigant  must  in  the  end  establish 
a  given  proposition  in-order  to  succeed;  the  other,  to  express  the 
idea  that  at  a  given  stage  in  the  trial  it  becomes  the  duty  of  a 
certain  one  of  the  parties  to  go  forward  with  the  evidence. 

Tzlal— Held   Inaccurate  to   Say  Burden   of  Proof  Shifted   During 
TrlaL 

8.  When  the  words  "burden  of  proof"  are  used  to  express  the 
idea  that  a  named  litigant  must  establish  a  given  proposition^  then 
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it  is  not  cicenrate  to  baj  tliat  the  "burden  of  proof"  aliif ts  at  any 
Bt&ge  of  the  trial. 

Warttbonaemen— Borden  on  Storer  of  Gooda  to  Show  NegSigenoa 

9.  A  storer  of  goods  with  a  warehonsemani  in  an  action  for 
damages  for  negligent  injury  by  water  to  the  goods,  has  the  burden 
throughout  the  trial  of  showing  negligence,  idthough  proof  or  de- 
livery of  goods  to  the  warehouseman  in  good  condition  and  injury 
to  the  goods  while  in  the  exclusive  possession  of  the  warehouse- 
man is  prima  facie  evidence  of  negligence  on  the  part  of  the  ware- 
houseman, in  view  of  Sections  7^,  810,  868,  subdivision  5,  L.  O.  L. 

Bailment— Pamage  to  Oooda  in  Hands  of  Bailee  Balsas  PreBamp- 
tlon  of  NegUgence. 

10.  Upon  proof  of  delivery  of  chattels  to  the  exclusive  posses- 
sion of  a  bailee  in  good  conation  and  proof  of  return  in  bad  con- 
dition, or  proof  of  failure  to  return,  the  law  raises  a  presumption 
that  the  injury  or  failure  to  return  was  caused  by  the  negligence 
of  the  bailee,  and  such  proof,  plus  the  presumption,  which  because 
of  the  necessity  the  law  arbitrarily  raises,  makes  a  prima  facie 
case,  which  requires  the  bailee  to  go  forward  with  evidence;  but 
bailor  may  by  his  own  pleadings  or  evidence  ascribe  the  injury  or 
loss  to  a  cause,  and  thus  relieve  the  bailee  from  the  presumption  of 
negligence. 

Warehousemen—- Salnum  in  EzcltulTe  Poeeesalon  of  Warehouseman, 
Althongli  Samples  were  Taken  at  Times  by  Storer. 

11.  Relative  to  exception  to  rule  that  return  of  goods  in  bad 
condition  raises  presumption  of  negligence  stored  salmon  was  in 
the  exclusive  possession  of  a  warehouseman,  although  the  storer 
took  samples  and  saw  the  cases  occasionally  when  near  the  store- 
house. 

Warebousemen—Doctzlne  of  Prima  Fade  Negligence  Arising  firom 
Injury  to  Qoods  not  AppllcaUe  toQoods  Which  Deteriorate. 

12.  The  doctrine  that  where  goods  are  stored  with  a  ware- 
houseman in  good  condition  and  are  returned  in  bad  condition  the 
warehouseman  is  presumed  prima  facte  negligent  does  not  applyy 
unless  the  goods  are  of  such  a  nature  that  they  would  not  de- 
teriorate or  perish  from  internal  defects  or  through  the  operation 
of  natural  oauses,  and  were  in  the  exclusive  possession  of  the  ware- 
houseman. 

Warehousemen— Whether  Busting  of  Salmon-tins  in.  Storage  Balsed 
Presumption  of  Negligence  Held  for  Jury. 

13.  In  an  action  by  storer  of  packed  salmon  for  damages,  in 
that  the  salmon-tins  rusted  while  in  defendant's  warehouse,  where 
plaintiff's  witnesses  testified  that  the  cans  could  not  sweat  and 
become  rusty,  packed  as  they  were,  and  defendant's  witnesses  testi- 
fied that  they  could  sweat  and  become  rusty,  the  question  of 
whether  the  doctrine  of  prijna  facie  negligence  applied  depended 
upon  the  contested  fact,  and  the  court  could  not,  as  a  matter  of 
laW|  hold  that  the  doctrine  did  not  apply. 
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Pleading— Amendment  Adding  Spedflcation  of  NegUgenca  Did  not 
Change  Giaiue  of  Action. 

14.  A  cause  of  acfion  in  a  complaint  against  a  warehonsemeji 
for  damage  to  goods  alleged  to  have  been  caused  by  a  leak  in  a 
roof  was  not  changed  by  an  amendment  which  added  a  epeciflca- 
tion  of  negligence  to  the  effect  that  defendant  permitted  and 
caused  the  goods  in  some  manner  unknown  to  plaintiff  to  become 
saturated  with  water. 

WarehonsemBn— Practice  Followed  to  Discover  Leaks  Admissible, 
Wliere  Question  was  Whether  There  was  a  I«eak  WhiOh  Dam- 
aged Ooods. 

15.  In  an  action  against  a  warehouseman  for  damage  to  packed 
salmon,  alleged  to  have  been  caused  by  a  leak  in  the  roof,  court 
erred  in  not  permitting  defendant  to  show  that  it  was  its  practice 
to  repair  leaks  immediately  upon  their  discovery,  and  that  hourly 
inspections  were  made;  issue  being  whether  or  not  there  was  in 
fact  a  leak. 

£Tidence— Admissloui    of   Agents    Admissiblei 

16.  Admissions  of  an  agent  are  admissible  in  evidence,  where 
the  agent  is  authorized  to  make  an  admission,  as,  for  example,  an 
CLttomey  in  the  course  of  a  trial,  and  where  the  admission  is  in  the 
form  of  a  declaration  made  by  the  agent  while  acting  within  the 
eeope  of  his  agency  and  about  the  business  of  his  principal  con- 
eeming  the  business  in  question,  but  the  declaration  is  not  admis- 
sible if  it  relates  to  a  past  transaction,  unless  the  agent  is  em- 
powered to  make  it. 

Erldence— Admissions  of  Agent  When  Admisslhle  Against  Prind- 

17.  In  an  action  against  a  warehouse  corporation  for  ^damages 
to  goods  alleged  to  have  been  caused  by  a  leak  in  the  roof,  a 
declaration  of  defendant's  foreman,  when  notified  by  the  storer  of 
the  goods  of  a  leak,  that  he  had  told  his  principal  about  it  was 
admissible  in  evidence;  but  other  statements  made  at  the  same 
time  to  the  effect  that  other  storers  of  goods  had-  also  complained 
of  leaks  in  the  roof,  were  inadmissible,  being  merely  narratives  of  past 
events. 

Petition  fob  Beheabinq. 

Bailment — Preeomption  of  Damages  to  Ooods  in  Hands  of  Bailee 
"Oyercome,**  Wliere  Prima  Facie  Case  is  Coonterbalanced. 

18.  Where  bailor,  suing  for  damages  to  goods  in  hands  of  bailee, 
establishes  prima  facie  case  of  negligence  by  proof  of  delivery  in 
good  condition  and  return  in  bad  condition,  the  bailee  is  not  re- 
quired to  produce  evidence  overbalancing  or  outweighing  such 
prima  facie  ease,  under  Section  797,  L.  O.  L.,  providing  that  a  pre- 
sumption may  be  "overcome"  by  other  evidence,  but  is  required 
merely  to  produce  such  proof  as  will  counterbalance  the  presump- 
tion, since  bailor  has  the  burden  of  proving  negligence  by  a  pre- 
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ponderance  of  the  evidence,  and  since  the  presumption  is  merely 
evidence,  and  is  "overcome"  within  the  statute,  when  bailee's  evi- 
dence counterbalances  that  of  the  bailor,  in  view  of  Sections  696, 
793,  795,  and  Section  868,  subdivision  2. 

WarehonMmenr— RepalzB  of  Leaks,  not  Limited  to  Psdod  of  Bail- 
ment, Inadmissible. 

19.  In  action  against  warehousemen  for  dextiage  to  goods  from 
•water,  testimonv  as  to  practice  of  repairing  leaks  on  discovery 
thereof,  not  limited  to  period  covered  by  the  bcdlment,  would  have 
been  incompetent. 

From  Clatsop:  James  A«  Eakin^  Judge. 

Department  1. 

This  is  an  action  to  recover  damages  on  acconnt 
of  some  cans  containing  salmon  becoming  rusty  while 
in  defendant's  warehouse  in  Astoria,  Oregon. 

David  Hansen  and  his  wife,  Mary  Hansen,  and  his 
two  daughters,  Ivy  and  Lena,  "^are  partners  doing 
business  as  D.  Hansen  Packing  Company.  The  de- 
fendant, Oregon- Washington  Railroad  &  Navigation 
Company,  is  a  corporation.  The  partnership  oper- 
ated a  salmon  cannery  at  Point  Ellis,  a  place  on  the 
Washington  side  of  the  Columbia  Eiver  and  across 
the  stream  from  Astoria.    The  defendant  owned  and 
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maintained  a  dock  and  warehouse  at  Astoria.  This 
warehouse  is  a  wooden  structure  built  upon  piling, 
and  it  stands  over  the  water.  It  is  about  60  feet  in 
width  and  is  960  feet  long. 

During  the  fishing  season  of  1915  the  partnership 
canned  9,339  cases  of  salmon.  The  fish  was  put  up 
in  hermetically  sealed  cans  of  two  sizes,  pounds  and 
half  pounds.  A  case  consists  of  48  cans,  whether 
pounds  or  one-half  pounds,  packed  in  a  box.  The 
partnership  used  cans  of  the  kind  generally  used  by 
canneries  on  the  river,  and  packed  the  cans  in  boxes 
made  of  kiln-dried  spruce  lumber,  the  kind  usually 
employed  for  that  purpose.  After  putting  up  the 
salmon  in  cans,  the  partnership  packed  the  cans  in 
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boxes  without  first  lacquering  the  cans  or  wrapping 
them  with  tissue-paper,  and  then  transported  the 
9,339  cases  in  boats  across  the  river  and  delivered 
them  to  the  defendant  at  its  warehouse  there  to  be 
stored. 

These  9,339  cases  were  not  delivered  at  one  time, 
but  they  were  delivered  in  18  separate  lots,  ranging 
from  31  cases,  the  smallest,  to  904,  the  largest  lot, 
from  time  to  time  during  the  period  beginning  with 
lilay  27,  and  ending  with  December  7,  1915,  although 
the  larger  portion  was  delivered  during  the  months 
of  June  and  July.  For  each  of  the  18  lots  received 
by  the  defendant  it  issued  a  warehouse  receipt  show- 
ing the  number  of  cases  received.  These  18  lots  were 
piled  in  the  northeast  corner  of  the  warehouse,  but 
each  lot  or  **load  that  came  in  on  the  boats'*  was 
piled  **in  a  little  section  by  itself,''  with  **  alley  ways ' ' 
between  the  sections.  Some  of  the  salmon  was  with- 
drawn by  the  partnership  from  the  warehouse  prior 
to  December  2,  1915.  As  already  stated,  when  the 
cans  were  packed  in  the  boxes  at  the  partnership's 
cannery  at  Point  Ellis,  they  were  neither  lacquered 
nor  wrapped  with  tissue-paper.  On  December  2, 
1915,  the  partnership  began  the  work  of  wrapping 
with  tissue-paper  all  the  cans  stored  in  the  ware- 
house. This  work  was  not  completed  until  December 
30th.  In  order  to  do  the  work,  it  was  necessary  to 
remove  the  cans  from  the  boxes,  wrap  them  in  tissue- 
paper  and  then  repack  them  in  the  boxes.  After 
tissue-papering  the  cans  and  replacing  them  in  the 
boxes,  the  plaintiffs  did  not  repile  them  in  18  sec- 
tions as  they  were  when  the  work  of  papering  began, 
but,  in  the  language  of  one  witness,  **  There  was  a  few 
small  piles  around,  but  they  piled  them  mostly  to- 
gether when  they  *  *  tissued  them  over,"  or,  as  tes- 
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tified  by  another  witness,  **They  put  it  very  much  in 
one  big  pile.  I  think  it  was  all  in  one  big  pile. '  *  The 
evidence  is  not  very  definite  as  to  the  height  of  this 
pile,  although  it  does  appear  from  the  testimony  of 
at  least  two  witnesses  that  a  person  could  not  stand 
on  the  floor  and  count  the  cases.  The  pile  was  from 
20  to  40  feet  in  width  and  about  80  feet  in  length. 

In  March,  1916,  David  Hansen  went  to  the  ware- 
house and  got  some  samples  to  send  to  a  buyer.  He 
opened  at  least  four  and  possibly  six  cases,  and  ''took 
out  some  cans  and  found  them  rusty  all  the  way 
through. '*  Some  of  them  were  rusted  ''pretty  bad,*' 
and  "others  was  not  as  bad'';  they  were  spotted  all 
over,  "sides,  bottom  and  top."  He  said  that  he 
looked  into  the  boxes  and  while  he  could  not  see  any 
water,  nevertheless,  "they  looked  so  they  were  damp 
and  so  was  the  paper'';  and  he  also  testified,  "It 
showed  streaks  on  the  floor  were  the  boxes  being 
piled  that  water  got  down  there  somewhere,  whether 
it  was  sweat  or  rain,  or  something."  Lena  Hansen 
corroborated  her  father,  and  said  that  she  went  to 
the  warehouse  about  March,  1916,  to  get  some  sam- 
ples to  send  to  buyers,  and  she  found  the  boxes' 
"damp"  and  "wet,"  and  the  cans  were  rusted  "on 
top, ' '  and  ' '  where  the  water  had  run  down  the  sides.  *  * 

In  addition  to  the  withdrawals  already  mentioned, 
the  plaintiffs  withdrew  salmon  from  time  to  time 
until  June  26,  1916,  and  on  that  date  the  partner- 
ship began  the  work  of  reconditioning  the  salmon 
which  remained  in  storage.  This  work  of  recondi- 
tioning, which  was  begun  on  June  26,  and  completed 
on  July  29,  1916,  was  made  necessary  by  the  rust 
which  was  found  to  be  on  all  the  cans.  The  tins  were 
removed  from  the  boxes,  sandpapered,  lacquered,  re- 
wrapped  with  tissue-paper  and  then  repacked  in 
boxes.     The  plaintiffs   brought   this  action   on   the 
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theory  that  the  defendant  negligently  permitted  water 
to  come  in  contact  with  the  salmon  while  in  the  ware- 
house,  and  demanded  a  judgment  against  the  defend- 
ant for  $709.30,  the  cost  of  reconditioning  the  sal- 
mon which  was  in  the  warehouse  on  June  26,  1916, 
and  for  the  further  sum  of  $3,539.40  as  general  dam- 
ages. 

The  defendant  denied  the  charge  of  negligence,  and 
asserted  that  the  rust  was  caused  by  sweat  brought 
about  by  atmospheric  conditions  over  which  it  had 
no  control,  and  for  which  it  was  not  liable.  The  an- 
swer also  avers  that  the  warehouse  receipts  had  been 
negotiated  by  the  plaintiffs  to  the  Astoria  National 
Bank,  and  that  because  of  that  fact  the  plaintiffs  were 
not  the  owners  of  the  salmon  during  the  time  it  re- 
mained in  storage  with  the  defendant. 

A  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs,  and  the  defendant  appealed. 

Reversed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  E.  Cochran,  Mr.  A.  C.  Spencer  and  Mr.  W.  A. 
Bobbins,  with  an  oral  argument  by  Mr.  Cochran. 
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For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  G.  C.  d  A.  C.  Fulton  and  Mr.  Edw.  G. 
Judd,  with  an  oral  argument  by  Mr.  G.  C.  Fulton. 

HABBIS,  J. — In  the  complaint  it  is  alleged  that 
the  salmon  was  '*  damaged  and  rendered  less  valuable 
to  the  extent  of*'  $3,539.40  on  account  of  the  rust, 
which,  the  plaintiffs  aver,  was  caused  by  the  negli- 
gence of  the  defendant.  David  Hansen  was  the  first 
witness  called  in  behalf  of  plaintiffs,  and,  among 
other  things,  he  testified  on  direct  examination  that 
he  knew  the  market  value  of  salmon  in  good  condi- 
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tion  in  Astoria  in  March,  1916,  and  that  it  was  $1.25 
per  dozen  for  half  pounds  and  $1.90  per  dozen  for 
pound  cans.  This  witness  gave  testimony,  on  his 
direct  examination,  to  the  effect  that  the  reasonable 
and  market  value  of  the  plaintiffs'  salmon,  after  hav- 
ing been  reconditioned,  was  $1.15  for  the  half  pound 
and  $1.75  per  dozen  for  the  pound  cans.  The  cross- 
examination  developed  the  fact  that  the  plaintiff  had, 
prior  to  December,  1915,  entered  into  a  written  con- 
tract with  Seaman  Brothers  of  New  York,  for  when 
asked:  ''Did  you  have  those  cases  of  salmon  sold 
when  you  brought  them  over  to  Astoria!''  he  an- 
swered thus: 

*'I  had  them  sold  in  a  way,  yes,  when  they  were 
ready  to  take  them.  They  were  not  ready  to  take 
them  at  the  time,  so  I  had  to  leave  them  there  until 
they  called  for  them  when  they  wanted  them." 

The  record  does  not  show  with  incontrovertible  cer- 
tainty the  exact  amount  called  for  by  the  contract 
with  Seaman  Brothers,  although  the  evidence  might 
fairly  be  said  to  support  the  inference  that  the  con- 
tract covered  all  the  salmon  in  storage  on  Decem- 
ber 2,  1915,  for  on  redirect  examination  David 
Hansen  testified  that  **he  had  a  contract  for  sale," 
and  that  he  had  sold  the  salmon  to  Seaman  Brothers 
to  be  delivered  ''upon  his  request,  whenever  he 
wanted  them."  Again,  when  asked  upon  cross-exami- 
nation why  the  cans  were  tissue-papered  in  December, 
he  explained: 

"Because  we  wanted  them  ready  for  shipment. 
We  didn't  know — ^I  didn't  know  what  time  he  would 
call  for  them." 

Upon  redirect  examination,  after  having  stated  that 
the  plaintiffs  "had  contracted"  to  sell  the  salmon  to 
Seaman  Brothers,  David  Hansen  was  asked:  "What 
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was  your  contract  price?"  Immediately  the  at- 
torney for  the  defendant  inquired  whether  the  con- 
tract was  in  writing,  and,  upon  answering  that  it  was, 
the  witness  explained  that  he  did  not  have  it  with 
him,  but  stated  that  he  would  get  it;  but  the  writing 
was  not  produced,  nor  did  the  defendant  renew  its 
request  for  the  production  of  the  paper.  The  record 
shows  that  after  both  the  plaintiffs  and  the  defend- 
ant had  rested,  and  before  the  delivery  of  the  charge 
to  the  jury,  the  court's  attention  was  called  to  the 
written  contract  with  Seaman  Brothers,  whereupon 
the  court  remarked  that  ''it  was  not  used  as  a  basis 
for  damages, '^  and  the  court  also  added:  **And  I 
don*t  see  that  it  could  have  been."*'    The  court  in- 
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structed  the  jury  that  the  plaintiff  claimed  that  the 
market  value  of  the  salmon  in  the  condition  in  which 
it  was  when  stored  was  $1.25  per  dozen  for  the  half- 
pound  cans  and  $1.90  per  dozen  for  the  pound  cans, 
and  the  court  also  told  the  jury  that,  if  after  the 
work  of  reconditioning  was  done  the  fair  and  reason- 
able value  of  such  salmon  was  less  than  it  was  be- 
fore this  work  was  done,  *'then  you  should  find  how 
much  less  valuable  it  was,  and  award  such  sum  to 
the  plaintiffs.'*  The  defendant  is  not,  as  contended 
by  plaintiffs,  precluded  from  questioning  the  meas- 
ure of  damages  adopted  by  the  trial  court,  since  the 
instructions  to  which  attention  has  been  directed  were 
properly  excepted  to,  and  the  objection  was  pre- 
served by  two  distinct  assignments  of  error.  The 
fecord,  therefore,  presents  a  situation  where  the 
measure  of  damages  adopted  at  the  trial  was  the  dif- 
ference between  the  market  value  before  damage  and 
the  market  value  after  damage,  notwithstanding  the 
fact  that  at  the  very  time  the  salmon  was  delivered  to 
the  defendant  for  storage  there  was  a  written  contract 
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for  the  sale  of  the  salmon  to  Seaman  Brothers,  who, 
after  seeing  the  samples  which  had  been  taken  from 
the  cases  in  March  and  forwarded  to  New  York  for 
inspection,  •  refused  to  accept  the  salmon  because 
*^they  were  rusty/ ^  We  infer  from  the  evidence  that 
when  David  Hansen  stated  that  Seaman  Brothers 
refused  to  accept  the  salmon,  he  meant  that  they  re- 
fused to  accept  the  fish  under  the  terms  of  the  writ- 
ten contract;  for  it  appears  that  5,000  cases  were 
sent  to  Seaman  Brothers;  and  since,  as  we  under- 
stand the  record,  it  is  conceded  that  only  2,944  cases 
had  been  withdrawn  prior  to  June  26,  1916,  leaving 
6,395  cases  in  the  warehouse  on  that  date,  it  neces- 
sarily follows  that  either  all  or  a  large  part  of  the 
5,000  cases  sent  to  Seaman  Brothers  came  from  the 
6,395  cases  which  had  been  reconditioned  on  account 
of  being  rusty. 

1-4.  The  defendant  insists  most  earnestly  that  the 
true  measure  of  damages  is  the  difference  between 
the  price  fixed  in  the  contract  with  Seaman  Brothers 
and  the  price  which  the  plaintiffs  actually  received, 
provided  they  used  due  diligence  in  securing  as  high 
a  price  for  the  salmon  after  it  was  reconditioned  as 
a  reasonably  prudent  vendor  would  have  used.  In 
support  of  this  position  the  defendant  cites  the  fol- 
lowing precedents:  Krebs  Hop  Co.  v.  Livesley,  59 
Or.  574  (114  Pac.  944,  118  Pac.  165,  Ann.  Gas.  1913C, 
758) ;  Wigan  v.  La  Follett,  84  Or.  488  (165  Pac  579) ; 
StUlwell  V.  HUl,  87  Or.  112  (169  Pac.  1174).  The 
authorities  relied  upon  by  the  defendant  are  not  ap- 
plicable to  the  facts  presented  here,  for  each  of  those 
precedents  involved  the  alleged  breach  of  a  contract 
for  the  sale  of  personal  property,  and  the  contro- 
versy was  one  between  the  buyer  and  the  seller.  The 
situation  presented  here  is  essentially  different,  since 
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the  litigation  is  between,  not  the  bnyer  and  seller, 
but  the  seller  and  a  third  person.  We  need  not  at- 
tempt to  decide  what  the  rule  wpuld  be  if  the  de- 
fendant had  knowledge,  when  the  goods  were  deliv- 
ered to  it,  of  the  contract  between  the  plaintiffs  and 
Seaman  Brothers,  because  there  is  neither  allegation 
nor  proof  that  the  warehouseman  knew  about  the  con- 
tract. While  the  fundamental  rule  of  the  law  is  to 
award  compensation,  yet  rules  for  ascertaining  the 
amount  of  compensation  to  be  awarded  are  formed 
with  reference  to  the  just  rights  of  both  parties,  and 
the  standard  fixed  for  estimating  damages  ought  to 
be  determined  not  only  by  what  might  be  right  for 
an  injured  person  to  receive  in  order  to  afford  just 
compensation,  but  also  by  what  is  just  to  compel  the 
other  party  to  pay:  8  E.  C.  L.  434.  Stated  broadly, 
the  measure  of  damages  for  an  injury  to  personal 
property  is  generally  the  difference  between  its  value 
at  the  place  immediately  before  and  immediately 
after  the  injury:  17  C.  J.  877;  6  C.  J.  1165;  tinion 
-Stone  Co.  V.  WUmington  Transfer  Co.j  5  Boyce 
(Del.),  59  (90  Atl.  407).  When  the  Utigation  involves 
goods  such  as  provisions  and  other  perishable  ar- 
ticles received  by  a  warehouseman  for  safekeeping, 
the  measure  of  damages  usually  adopted  is  the  dif- 
ference between  the  market  value  of  the  goods  in 
their  damaged  condition  in  the  place  where  injured, 
and  at  the  time  when  returned  to  the  owner,  and 
the  market  value  at  the  same  time  and  place  of  like 
property  in  good  condition.  It  has  been  said  that 
the  time  of  the  return  of  the  goods  to  the  owner  is 
in  legal  contemplation  the  time  of  the  occurrence  of 
the  injury :  3  E.  C.  L.  155 ;  Western  Union  Cold  Stor- 
age Co.  V.  Ermeling,  73  111.  App.  394;  Union  Stone 
Co.  V.  Wilmington  Transfer  Co.,  5  Boyce  (Del.),  59 
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(90  Atl.  407) ;  Holt  Ice  d  Cold  Storage  Co.  v.  Arthur 
Jord<m  Co.,  25  Ind.  App.  314  (57  N.  E.  575).  K  the 
plaintiffs  purchased  salmon  to  take  the  place  of  the 
salmon  which  was  injured  or  destroyed  so  that  they 
could  fulfill  their  contract  with  Seaman  Brothers, 
they  were  presumably  compelled  to  pay  the  market 
price  for  the  fish  so  purchased.  The  defendant  was 
not  entitled,  on  the'  record  presented  here,  to  have 
the  damage  measured  by  the  difference,  between  the 
price  ^ed  in  the  contract  with  Seaman  Brothers  and 
the  price  actually  received  by  the  plaintiffs. 

The  complaint  accused  the  defendant  of  negligence 
in  the  following  language: 

**That  while  said  canned  salmon  were  stored  in  de- 
fendant's warehouse,  the  defendant,  its  agents  and 
servants,  carelessly  and  negligently  allowed,  per- 
mitted, and  caused  in  some  manner  unknown  to  plain- 
tiffs the  tissue  paper  in  nji^hich  said  salmon  cans  were 
wrapped,  as  well  as  the  boxes  in  which  they  were 
cased  to  come  in  contact  unth  and  become  saturated 
with  water.  That  defendant  also  carelessly  per^ 
mitted  the  roof  of  said  warehouse,  over  and  above 
the  place  where  defendant  had  stored  and  placed  said 
canned  salmon,  to  become  out  of  repair,  and  that  by 
reason  of  said  defendant's,  its  agents'  and  servants', 
neglect  and  lack  of  care  the  rain  came  through  the 
roof  of  said  warehouse  over  and  above  the  place 
where  defendant  had  placed  said  canned  salmon,  and 
said  canned  salmon  became  wet.  That  by  reason  of 
said  cans  being  wet,  as  aforesaid,  they  became  rusty 
and  out  of  order." 

After  the  commencement  of  the  trial  the  com- 
plaint was  amended  by  inserting  the  italicized  words, 
placing  a  period  after  the  words  '*  salmon  became 
wet,"  and  striking  out  the  word  ''and,"  then  appearing 
after  the  words  ''became  wet,"  and  inserting  in  lien 
of  it  the  italicized  word  "that."    The  defendant  ob- 
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jected  to  the  amendment^  and  it  now  insists  that  the 
ruling  of  the  trial  court  allowing  the  amendment  con- 
stitutes reversible  error.  The  corporation  also  con- 
tends that  its  motion  for  a  judgment  of  nonsuit  and 
for  a  directed  verdict  should  have  been  allowed.  We 
shall  first  examine  the  record  to  see  whether  there 
was  sufficient  evidence  to  warrant  a  submission  of 
the  controversy  to  the  jury,  and,  while  making  such 
examination,  we  shall  assume  that  the  amendment 
was  properly  allowed. 

It  will  be  observed  that  the  complaint  contains  two 
specifications  of  negligence,  and  that  one  is  couched 
in  general  and  comprehensive  language,  while  the 
other  is  definite,  explicit  and  precise.  The  plaintijffs 
say  that  the  defendant  permitted,  '4n  some  manner 
unknown  to'*  them,  the  tissue-paper  and  the  boxes 
*'to  come  in  contact  with  and  become  saturated  with 
water,'*  and  they  then  allege  in  definite  and  specific 
language  that  the  defendant  permitted  the  roof  to 
become  out  of  repair  so  that  the  rain  came  through 
and  wet  the  cans. 

Every  witness  who  handled  the  cans  in  December, 
1915,  testified  that  they  were  in  good  condition.  Lena 
Hansen  said  that  the  salmon  was  **in  first-class  con- 
dition'';  that  there  was  no  rust  on  the  cans,  and  that 
*'the  boxes  were  perfectly  dry.*'  Laura  Hansen 
stated  that  she  found  the  tins  '4n  very  good  condi- 
tion,'*  and  that  both  the  cans  and  the  boxes  were  dry. 
Violet  Ducich  declared  that  the  cans  *'were  shiny, 
like  any  bright,  good-looking  cans'*;  that  there  was 
no  rust  on  the  cans,  and  that  the  boxes  were  dry. 
David  Hansen  testified  that  he  did  not  see  any  rust 
on  the  cans  in  December.  There  was  evidence  in  be- 
half of  the  defendant  to  the  effect  that  the  boats  in 
which  the  cans  were  brought  across  the  river  were 
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loaded  heavily^  and  that  on  one  occasion  the  water 
splashed  over  the  side  of  the  boat  on  to  the  cases  of 
sahnon.  A  warehouse  receipt,  issued  on  September 
22,  1915,  shows  that  200  cases  of  sahnon  were  re- 
ceived in  the  rain,  but  there  is  evidence  in  the  record 
from  which  the  jury  could  have  concluded  that  those 
200  cases  were  withdrawn  from  the  warehouse  prior 
to  June  26,  1916.  It  is  manifest  that  there  was  sub- 
stantial evidence  on  both  sides  of  the  question  as  to 
whether  or  not  the  cans  were  dry  in  December,  and 
therefore  the  determination  of  that  question  was 
properly  submitted  to  the  jury. 

5.  The  defendant  contends  that  there  was  no  evi- 
dence showing  a  leak  in  the  roof  prior  to  June  26, 
1916,  and  that  there  is  no  evidence  showing  directly 
or  indirectly  that  the  rust  was  caused  by  the  neg- 
ligence of  the  defendant-  The  corporation  argues 
that  the  changes  from  a  cool  to  a  warm  temperature 
will  cause  unlacquered  cans  containing  salmon  to 
sweat,  and  that  sweat  will  produce  rust ;  and  the  de- 
fendant therefore  takes  the  position  that  atmospheric 
conditions  caused  the  cans,  which  were  unlacquered, 
to  sweat,  thus  producing  rust.  The  defendant  de- 
clares that — 

*'It  is  conceded  by  all  parties  in  this  case  that  un- 
wrapped and  unlacquered  salmon  cans  will  sweat  and 
rust,  even  when  properly  stored  and  cared  for." 

The  plaintiffs  argue  that  the  rust  was  not  produced 
by  sweat,  and  they  contend  that  the  defendant  per- 
mitted water  to  come  in  contact  with  the  cans.  Atten- 
tion has  already  been  directed  to  the  testimony  of 
David  Hansen  and  Lena  Hansen,  concerning  the  con- 
ditions found  by  them  in  March,  when  they  took  sam- 
ples from  some  of  the  cases.  It  will  be  remembered 
that  both  witnesses    stated    that  the  samples  were 
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rusty.  David  Hansen  said  that  there  were  streaks 
on  the  floor,  and  that  the  paper  and  boxes  were  damp. 
Lena  Hansen,  who  was  qualified  to  speak  as  an  ex- 
pert, testified  that  the  cans  were  rusted  '*  where  the 
water  had  run  down  the  sides,*'  and,  speaking  in  the 
light  of  thirteen  years  of  experience,  she  expressed 
the  opinion  that  the  rust  was  not  caused  by  sweating; 
and  she  also  stated  that  she  could  *' trace  the  course 
of  the  water  from  the  top  of  the  box  down  to  the 
can/'  There  is  considerable  evidence  in  behalf  of 
plaintiflFs  about  the  condition  of  the  salmon  in  June, 
1916.  The  cans  were  rustier  in  June  than  in  March. 
Laura  Hansen  said  that  the  ** boxes  were  wet"  and 
she  saw  a  ''leak  in  the  roof."  When  reconditioning 
the  cans  in  June  the  workers  ''would  go  through  the 
pile"  and  "pile  from  one  side  to  the  other";  and 
Laura  Hansen  testified  that  "we  had  got  them  all 
retissued  and  cleaned  up  and  we  found  that  the  place 
where  they  had  been  piled,  it  was  leaking  on  them  and 
it  was  leaking  on  those  we  had  finished  rewrapping." 
This  witness  also  testified  that  "the  floor  around 
where  the  boxes  were  was  all  wet,  so  it  was  quite 
a  big  leak."  Lena  Hansen  had  marked  the  letter 
'*R"  upon  a  diagram  to  indicate  "where  she  saw  it 
rain,"  and  when  Lena  Hansen  was  asked  to  "Mark 
in  there  at  where  you  saw  the  rain  drop,"  she  said: 
**I  saw  it  in  the  same  place."  David  Hansen  tes- 
tified about  seeing  "streaks"  on  the  floor;  that,  when 
wrapped  with  tissue-paper  and  packed  in  boxes  as 
was  done  with  the  plaintiffs'  salmon,  cans  "will  keep 
free  from  rust  for  years,"  and  "they  never  sweat"; 
and,  moreover,  he  'Stated  that  "sweat  will  not  rust 
them,  that  is  my  experience, ' '  and  he  had  seen  ' '  thou- 
sands of  cases"  wrapped  "that  way."  Referring  to 
the   "streaks"  on  the  floor,  this  witness  explained 
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that  the  defendant  *' claimed  it  was  oil,  buf  he 
added,  *'it  was  no  oil  about  if  Lena  Hansen  said 
that  cans  will  not  rust  **  unless  there  is  some  water 
on  them  somewhere,  they  will  never  rust,  and  es- 
pecially wrapped  in  tissue-paper/^  She  stated  that 
she  had  '^seen  salmon  wrapped  in  paper**  and  stored 
in  a  building  like  the  warehouse  of  the  defendant, 
where  the  conditions  were  similar,  and  that  the  tins 
were  in  good  condition  at  the  end  of  three  years. 
At  some  time  subsequent  to  June  26th,  and  after 
about  40  cases  had  been  reconditioned,  Lena  Hansen 
saw  it  leaking  from  the  roof  *  *  on  the  boxes  and  I  put 
a  paper  over  the  leak  where  it  leaked  on  the  boxes.*' 
She  says  that  she  called  the  attention  of  Mr.  Canari, 
the  warehouse  foreman,  to  the  leak.  When  asked 
to  indicate  '*at  what  part  of  the  pile  of  cases  did  the 
water  drop  f ' '  She  answered :  *  *  Dropped  right  on  top 
of  the  pile,  all  over  the**  6,000  cases.  Frankie  Bing- 
sted  told  about  cans  similarly  packed  and  similarly 
stored,  and  she  said  that  she  had  seen  them  kept  in 
that  way  ''from  one  year  to  the  other,**  without  be- 
coming rusty.  Lena  Ringsted  worked  on  the  salmon 
in  June,  and  she  said  that  some  of  the  boxes  were 
wet  and  ''we  set  them  out  to  dry.**  This  witness 
testified  that  "sweating  does  not  hurt  the  cans,**  and 
that  she  had  "had  enough  experience  to  know  that 
it  [sweat]  does  not  rust  cans.**  G.  W.  Sanborn, 
who  has  been  in  the  salmon  business  for  35  years, 
expressed  the  opinion  that  cans  which  were  papered, 
packed  and  stored  like  those  owned  by  the  plaintiffs 
ought  to  keep  in  good  condition  from  "three  to  four 
years**  without  rusting.  He  also  stated  that,  al- 
though "where  salmon,  is  frozen,  cased  and  frozen 
and  then  thawed  out,  it  Will  sweat,**  yet  it  does  not 
"freeze  hard  enough  to  freeze  salmon  in  Astoria/' 
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and  **if  the  cans  were  wrapped  and  put  in  dry  cases, 
it  won't  sweat;  where  it  is  left  loose  in  the  pile,  it 
will  sweat/'  L.  C.  McCloud,  who  had  handled  a 
great  deal  of  salmon  put  up  in  hermetically  sealed 
cans,  said  that,  when  in  the  grocery  business,  he  knew 
of  salmon  having  been  packed  and  stored  like  that 
of  the  plaintiffs  and  carried  from  one  season  to  the 
other  without  signs  of  rust  showing  on  the  cans. 
The  testimony  of  J.  T.  Boss,  a  wholesale  and  retail 
dealer  in  groceries  and  meat  in  Astoria  for  over  30 
years,  was  lik6  that  of  McCloud.  We  have  then  be- 
fore us  a  record  containing  evidence  tending  to  show 
that  the  salmon  was  in  good  condition  when  wrapped 
with  tissue-paper  in  December,  1915;  that  the  cans 
were  rusty  in  March  and  still  rustier  in  June;  that 
the  paper  was  damp  and  the  boxes  wet  in  June;  that 
sweat  will  not  produce  rust  upon  cans  wrapped, 
packed,  and  stored  as  were  those  of  the  plaintiffs; 
and  that  rain-water  was  actually  leaking  through  the 
roof  in  Jime.  Moreover,  one  witness  gave  testimony 
from  which  the  plaintiff  could  have  argued  that  cans, 
when  papered  and  packed  in  kiln-dried  spruce  boxes, 
will  not  sweat.  Manifestly,  this  is  sufficient  affirma- 
tive evidence  to  warrant  the  submission  of  the  contro- 
versy to  a  trial  jury :  Leidy  v.  Quaker  City  Cold  Stox- 
age  and  Warehouse  Co.,  180  Pa.  St.  323  (36  Atl.  851), 
6.  The  cans  became  rusty  prior  to  June  26th;  and, 
since  the  plaintiffs  aver  that  the  rust  was  caused  by 
the  negligence  of  the  defendant  in  permitting  water 
to  come  in  contact  with  the  cans,  it  follows  that  the 
accusation  of  negligence  necessarily  involves  the  as- 
sertion that  water  leaked  upon  or  came  in  contact 
with  the  cans  at  some  time  prior  to  June  26th.  The 
defendant  insists  that  all  the  evidence  concerning  the 
leak  in  the  roof  on  or  subsequent  to  June  26th  is 
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incompetent.  Having  offered  evidence  tending  to 
show  that  the  cans  were  rusty,  and  that,  when 
papered,  packed,  and  stored  as  these  cans  were, 
^  sweat  will  not  produce  rust ;  and,  indeed,  having 
offered  some  evidence  to  the  effect  that  such  cans 
will  not  sweat,  it  was  competent  to  show  the  circum- 
stances of  the  leak  in  the  roof  in  June,  and  from  that 
fact  the  jurors  might  infer  that  the  roof  was  in  the 
same  condition  prior  to  June :  Wigmore  on  Evidence, 
§  437.  There  was  no  error  in  admitting  the  evidence 
of  the  leak  in  June. 

The  court  told  the  jury  that  there  were  three  ques- 
tions to  be  decided,  of  which  one  was  whether  the 
cans  were  injured  by  coming  in  contact  with  water 
or  by  water  leaking  from  the  roof.  The  court  prop- 
erly instructed  the  jury  that  the  burden  rested  upon 
the  plaintiffs  to  prove  ** these  facts'*  by  a  preponder- 
ance of  the  evidence  and  that: 

*'If  the  evidence  is  equally  balanced,  or  if  the  de- 
fendant's evidence  is  more  satisfying  and  convincing 
than  the  plaintiffs'  as  to  any  of  these  facts,  your 
verdict  must  be  for  the  defendant." 

In  a  subsequent  portion  of  the  charge  the  court 
told  the  jury : 

*'The  burden  of  proof  is  upon  the  plaintiffs  to 
show  that  this  canned  salmon  was  delivered  to  the 
defendant  in  good  condition,  that  it  was  injured  or 
damaged  whilst  stored  in  defendant 's  warehouse,  that 
the  damage  or  injury  was  caused  by  its  coming  in 
contact  with  water. 

**It  is  not  necessary  for  the  plaintiffs  to  prove  that 
water  came  through  the  roof,  or  that  the  roof  leaked. 
The  plaintiffs  will  have  established  a  prima  facie  case 
if  they  shall  have  produced  evidence  showing  that  the 
salmon  became  wet  other  than  through  purely  atmos- 
pheric conditions  while  stored  in  defendant's  ware- 
house. 
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**The  rule  of  law  is  that,  after  plaintiiBfs  shall  have 
shown  this  by  competent  evidence,  the  burden  is  then 
upon  the  defendants  to  show  that  it  was  not  through 
negligence  that  the  salmon  became  wet,  and  such  evi- 
dence must  be  suflSciently  strong  to  overcome  the  pre- 
sumption of  negligence  raised  by  the  plaintiffs'  tes- 
timony in  your  minds. 

**  Therefore,  if  you  should  find  from  the  evidence 
that  said  salmon  was  delivered  in  good  condition, 
and  while  so  in  defendant's  possession,  it  became  wet 
through  other  than  natural  atmospheric  conditions 
or  in  some  manner  not  within  the  defendant's  control, 
for  plaintiffs  are  not  required  to  offer  evidence  to  show 
how  it  may  have  become  wet  other  than  not  by  at- 
mospheric conditions,  and  you  further  find  plaintiffs 
to  have  been  the  owners  of  the  salmon,  and  you  fur- 
ther find  the  salmon  was  for  such  reason  injured  or 
damaged,  it  will  be  your  duty  to  find  a  verdict  for 
the  plaintiffs  for  the  amount  of  such  damage,  unless 
the  defendant  shall  establish  by  the  evidence  to  your 
satisfaction  that  this  salmon  did  not  become  wet  by 
reason  of  negligence  on  its  part." 

The  court  also  instructed  the  jury  as  follows: 

'*The  plaintiffs  are  required  to  prove  that  the  de- 
fendant was  negligent,  and  that  the  salmon  became 
damaged  because  of  the  defendant's  negligence,  but 
in  this  regard,  if  the  plaintiffs  established  by  evi- 
dence satisfactory  to  your  minds  that  the  salmon  was 
stored  in  good  condition,  and  while  so  stored  with 
the  defendant  and  owned  by  plaintiffs  it  became  wet, 
but  not  by  atmospheric  causes,  and  for  that  reason 
rusted  the  cans  and  damaged  the  same,  this  is  sufS- 
cient  to  entitle  plaintiffs  to  recover,  unless  the  de- 
fendant establishes  by  the  evidence  to  your  satisfac- 
tion that  the  salmon  did  not  become  wet  by  its  own 
negligence.  If  under  such  circumstances  it  fails  to 
show  itself  without  negligence,  plaintiffs  are  entitled 
to  recover.  That  is  to  say,  when  the  plaintiffs  have 
established  those  facts  that  the  goods  were  delivered 
in  good  condition,  and  that  it  owned  the  goods  at  the 
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time,  and  that  the  goods  while  so  stored  with  the 
defendant  became  damaged,  it  has  made  a  prima  facte 
case,  from  which  it  may  rest  its  case,  and  if  the  tes- 
timony is  believed  by  the  jury,  expect  a  verdict  from 
the  jury,  unless  defendant  offers  evidence  which  sat- 
isfied the  jury  that  the  damage  was  not  due  to  its 
own  negligence." 

It  will  be  observed  that  the  court  said  to  the  jury 
in  substance  that  the  burden  of  proof  is  upon  plain- 
tiffs to  establish  the  negligence  of  the  defendant,  but, 
upon  showing  that  the  goods  were  delivered  in  good 
condition  and  returned  in  bad  condition,  a  prima  facie 
case  of  negligence  is  made,  and  the  burden  is  then 
upon  the  defendant  to  show  *Hhat  it  was  not  through 
its  negligence  that  the  salmon  became  wef ;  and, 
indeed,  the  jury  was  told  that  the  burden  so  cast 
upon  the  defendant  was  so  great  that  its  **  evidence 
must  be  suflSciently  strong  to  overcome  the  presump- 
tion of  negligence."  Four  times  the  court  told  the 
jury  that  upon  establishing  this  prima  fade  case  the 
plaintiffs  were  entitled  to  a  verdict,  unless  the  de- 
fendant established  by  evidence  to  the  satisfaction 
of  the  jury  that  it  was  without  negligence. 

7-9.  The  phrase  *' burden  of  proof"  has  two  mean- 
ings: One  to  express  the  idea  that  a  named  litigant 
must  in  the  end  establish  a  given  proposition  in  order 
to  succeed;  the  other,  to  express  the  idea  that  at  a 
given  stage  in  a  trial  it  becomes  the  duty  of  a  certain 
one  of  the  parties  to  go  forward  with  the  evidence: 
3  E.  C.  L.  150;  Ashay  v.  Moloney,  92  Or.  566,  574 
(179  Pac.  899);  Eghers  v.  Egbers,  177  HI.  82  (52 
N.  E.  285) ;  Valente  v.  Sierra  R.  Co.,  151  Cal.  534 
(91  Pac.  481) ;  Standard  Marine  Ins.  Co.  v.  Traders' 
Compress  Co.,  46  Okl.  356  (148  Pac.  1019) ;  Berger 
V.  St.  Louis  Storage  d  Com,  Co.,  136  Mo.  App.  36 
(116  S.  W.  444);  Thayer's  Preliminary  Treatise  on 
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Evidence,  355.  When  the  words  *' burden  of  proof 
are  used  to  express  the  idea  that  a  named  litigant 
must  establish  a  given  proposition,  then  it  is  not 
accurate  to  say  that  the  **  burden  of  proof  ^'  shifts  at 
any  stage  of  the  trial:  3  B.  C.  L,  151;  Schumann  v. 
Wager,  36  Or.  65,  68  (58  Pac.  770);  Askay  v. 
Moloney,  92  Or.  566,  574  (179  Pac.  899) ;  Eghers  v. 
Eghers,  177  111.  82  (52  N.  E.  285) ;  Valente  v.  Sierra 
R.  Co.,  151  Cal.  534  (91  Pac.  481) ;  Sweeney  v.  JBr- 
vmg,  228  U.  S.  233  (57  L.  Ed.  815,  Ann.  Gas.  1914D, 
905,  33  Sup.  Ct.  Rep.  416,  see,  also,  Rose's  U.  S. 
Notes) ;  Levi  v.  Missouri,  K.  &  T.  Ry.  Co.y  157  Mo. 
App.  536  (138  S.  W.  699) ;  Yazoo  M.  V.  R.  Co.  v. 
Hughes,  94  Miss.  242  (47  South.  662,  22  L.  R.  A. 
(N.  S.)  975) ;  Standard  Marine  Ins.  Co.  v.  Traders' 
Compress  Co.,  46  Okl.  356  (148  Pac.  1019) ;  Stone  v. 
Case,  34  Okl.  5  (124  Pac.  960,  43  L.  R.  A.  (N.  S.) 
1168) ;  Berger  v.  St.  Louis  Storage  d  Com.  Co.,  136 
Mo.  App.  36  (116  S.  W.  444) ;  Sims  v.  Roy,  42  App. 
D.  C.  496.  The  plaintiffs  charge  the  defendant  with 
negligence,  and  hence  their  right  to  compensation 
must  depend  upon  whether  the  defendant  was  guilty 
of  negligence.  This  is  the  proposition  which  the 
plaintiffs  must  in  the  end  establish  before  they  can 
succeed.  The  plaintiffs  aflSrm  negligence ;  the  defend- 
ant denies  negligence;  and  therefore  the  aflSrmative 
of  the  issue  is  with  the  plaintiffs:  James  v.  Orrell, 
68  Ark.  284  (57  S.  W.  931,  82  Am.  St.  Rep.  293). 
Our  Code  provides: 

*  *  The  party  having  the  affirmative  of  the  issue  shall 
produce  the  evidence  to  prove  it.  Therefore,  the  bur- 
den of  proof  lies  on  the  party  who  would  be  defeated 
if  no  evidence  were  given  on  either  side'*:  Section 
810.  L.  0.  L. 
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In  Section  726,  L.  O.  L.,  it  is  said  that  ''Each  party 
shall  prove  his  own  affirmative  allegations'^;  and  by 
Section  868,  subdivision  5,  L.  O.  L.,  the  court  must 
on  all  proper  occasions  tell  the  jury  that  in  civil  cases 
the  affirmative  of  the  issue  shall  be  proved.  The 
plaintiffs  must  show  by  a  preponderance  of  the  evi- 
dence that  the  defendant  was  negligent  before  they 
can  prevail,  and  the  burden  of  establishing  this  affirm- 
ative proposition  of  negligence  is  not  shifted  to  the 
defendant  so  as  to  require  the  latter  to  prove  a  nega- 
tive by  affirmatively  showing  by  a  preponderance 
of  the  evidence  that  it  was  free  from  negligence.  It 
was  error  for  the  court  to  instruct  the  jury,  without 
further  explanation,  that  upon  establishing  a  prima 
facie  case,  the  plaintiff  was  entitled  to  a  verdict  un- 
less the  defendant  offered  sufficient  evidence  to  over- 
come the  presumption  and  to  satisfy  the  jury  that  it 
was  free  from  negligence.  This  instruction  was 
equivalent  to  saying  that  the  defendant  must  estab- 
lish a  negative  by  affirmatively  showing  by  a  pre- 
ponderance of  evidence  a  want  of  negligence,  and 
that  the  defendant  must  establish  such  negative  to 
the  extent  of  overcoming  the  presumption  of  negli- 
gence, and,  indeed,  to  the  extent  of  satisfying  the 
jury  of  its  freedom  from  negligence:  See  Sanford  v. 
Kimball,  106  Me.  355  (76  Atl.  890,  138  Am.  St.  Eep. 
345).  The  most  that  could  possibly  be  required  of 
the  defendant  under  our  Code  would  be,  to  introduce 
enough  evidence  to  cause  the  scales  to  balance;  and 
yet  the  jurors  could  not  but  have  understood  from 
the  instructions  that  it  was  incumbent  upon  the  de- 
fendant to  establish  freedom  from  negligence,  tv)on 
proof  by  the  plaintiffs  of  delivery  of  the  cans  in  good 
condition  and  a  return  of  them  in  a  damaged  condi- 
tion.   It  must,  of  course,  be  conceded  that  in  some 
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jurisdictions  there  are  precedents  which  impose  upon 
the  defendant  the  obligation  of  positively  acquitting 
himself  of  negligence  by  a  preponderance  of  evidence ; 
but  we  cannot  give  approval  to  that  doctrine:  See 
SulphO'Saline  Bath  Co.  v.  Allen,  66  Neb.  295  (92  N.  W. 
354,  1  Ann.  Cas.  21) ;  6  C.  J.  1160;  3  B.  C.  L.  152. 

As  ruled,  however,  in  Askay  v.  Moloney,  92  Or.  566, 
575  (179  Pac.  899),  it  is  not  improper  to  say  that 
the  ''burden  of  proof  shifts  from  one  party  to  the 
other,  when  that  phrase  is  employed  to  express  the 
idea  that  it  is  incumbent  upon  a  named  party  to  go 
forward  with  the  evidence  on  a  given  question:  3 
R.  C.  L.  150 ;  20  R.  C.  L.  195.  The  law  of  bailments 
furnishes  many  illustrations  of  the  doctrine  which 
recognizes  that  there  may  be  a  shifting  of  the  **  bur- 
den of  proof  from  one  party  to  the  other,  when 
the  phrase  is  used  merely  to  mean  the  duty  of  pro- 
ceeding or  going  forward  with  the  evidence. 

10.  The  better  rule,  and  the  one  now  enforced  by 
practically  all  the  modem  authorities,  is,  stated 
broadly  and  in  general  terms,  upon  proof  of  delivery 
of  chattels  in  good  condition  and  proof  of  return  in 
bad  condition,  or  proof  of  failure  to  return,  the  law 
raises  a  presumption  that  the  injury  or  failure  to 
return  was  caused  by  the  negligence  of  the  bailee, 
and  such  proof  plus  the  presumption,  which  because 
of  necessity  the  law  arbitrarily  raises,  make  a  prima 
facie  case,  which  requires  the  bailee  to  go  forward 
with  evidence.  This  statement  of  the  rule  is,  of 
course,  made  on  the  assumption  that  the  bailor  has 
done  no  more  than  to  prove  the  naked  fact  of  failure 
to  return  or  the  bare  fact  of  injury,  and  that  he  has 
not  attempted  to  account  for  the  cause  of  the  injury 
or  nonreturn  of  the  chattel.  After  the  bailor  has 
made  a  prima  fade  case,  the  bailee  must  assume  the 
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burden  of  going  forward ,  and  if  he  does  take  np  the 
burden  he  may  relieve  himself  of  it  and  shift  back 
to  the  bailor  the  duty  or  burden  of  going  forward, 
by  depriving  the  bailor's  case  of  its  prima  facie  qual- 
ity and  making  a  prima  facie  case  for  himself.  If 
the  bailee  accounts  for  the  injury  or  nondelivery  of 
the  chattel,  by  showing  that  it  was  stolen  or  that  it 
was  injured  or  destroyed  by  fire  or  by  some  other 
cause  which  is  consistent  with  the  exercise  of  ordi- 
nary care  on  his  part,  and  does  not  of  itself  point 
to  negligence  by  him,  then  he  has  established  for  him- 
self a  prima  facie  case  of  due  care,  has  deprived  the 
bailor's  case  of  its  prima  facie  quality,  and  has  made 
it  necessary  for  the  bailor  again  to  go  forward  with 
the  evidence  and  aflSrmatively  show  some  causal  neg- 
ligence on  the  part  of  the  bailee :  Colburn  v.  Washing- 
ton State  Art  Assn.,  80  Wash.  662  (141  Pac.  1153, 
L.  E.  A.  1915A,  594) ;  Knights  v.  Piella,  111  Mich.  9 
(69  N.  W.  92,  66  Am.  St.  Rep.  375) ;  Claflin  v.  Meyer, 
75  N.  Y.  260  (31  Am.  Rep.  467) ;  Yazoo  S  M.  V.  R. 
Co.  V.  Hughes,  94  Miss.  242  (47  South.  682,  22 
L.  R.  A.  (N.  S.)  975) ;  Higmcm  v.  Comody,  112  Ala.  257 
(20  South.  480,  57  Am.  St.  Rep.  33) ;  Standard  Marine 
Ins.  Co.  V.  Traders^  Compress  Co.,  46  Okl.  356  (148 
Pac.  1019) ;  Holt  Ice  <6  Cold  Storage  Co.  v.  Arthur 
Jordan  Co.,  25  Ind.  App.  314  (57  N.  E.  575) ;  Schmidt 
V.  Blood,  9  Wend.  (N.  Y.)  268  (24  Am  Dec.  143,  and 
note) ;  Darby  Co.  v.  Hoffberger,  111  Md.  84  (73  Atl. 
565) ;  Lcmcaster  Mills  v.  Merchants  Cotton-Press  Co., 
89  Tenn.  1  (14  S.  W.  317,  24  Am.  St.  Rep.  586). 

It  must  be  remembered,  of  course,  that  the  bailor 
may  by  his  own  pleading  or  evidence  ascribe  the  in- 
jury or  loss  to  a  cause,  such  as  fire,  burglary,  larceny, 
and  the  like,  which  is  consistent  with  due  care,  and 
thus  relieve  the  bailee  from  the  presumption  of  neg- 
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Kgence ;  or,  on  the  other  hand,  the  bailee,  in  attempt- 
ing to  deprive  the  bailor's  case  of  its  prima  facie 
quality,  may  himself  furnish  evidence  of  causal  negli- 
gence on  his  part:  Stone  v.  Case,  34  Okl.  5  (124  Pac. 
960,  43  L.  E.  A.  (N.  S.)  1168) ;  Standard  Marine  Ins. 
Co.  V.  Traders'  Compress  Co.,  46  Okl.  356  (148  Pac. 
1019). 

11.  The  rule  now  under  discussion  does  not  apply 
if  the  possession  of  the  bailee  has  not  been  exclusive 
of  that  of  the  bailor ;  Bertig  Bros. Y.NormanjlQl  Ark. 
75  (141  S.  W.  201,  Ann.  Gas.  1913D,  943);  Weller 
£  Co.  V.  Camp,  169  Ala.  275  (52  South.  929,  28 
L.  B.  A.  (N.  S.)  1106) ;  Boe  v.  Hodgson  Graham  Co., 
103  Wash.  669  (175  Pac.  310).  The  defendant  ar- 
gues that  its  possession  was  not  exclusive.  It  is  true 
that  two  of  the  plaintiffs  took  samples  from  cases  in 
March,  and  that  David  Hansen  and  one  of  his  daugh- 
ters saw  the  pile  of  cases  occasionally  when  going 
to  the  dock  to  board  a  boat ;  but  those  circumstances 
did  not  place  the  salmon  in  the  custody  of  the  plain- 
tiffs. The  defendant  caused  the  cases  to  be  counted 
each  week;  this  and  other  property  stored  in  the 
warehouse  was  guarded  by  a  watchman,  both  day  and 
night;  the  defendant  had  complete  dominion  and  con- 
trol over  the  warehouse;  and  in  no  sense  of  the  term 
were  the  cases  of  salmon  in  the  possession  of  the 
plaintiffs.  The  warehouseman  had  exclusive  posses- 
sion. 

12, 13.  This  doctrine  of  prima  fade  negligence  does 
not  apply  unless  the  chattel  be  of  such  a  nature  that 
it  would  not  deteriorate  or  perish  from  internal  de- 
fects, or  through  the  operation  of  natural  causes; 
and  the  defendant,  therefore,  argues  that  it  must 
be  held,  as  a  matter  of  law,  that  the  rule  has  no 
application  to  the  canned  salmon  involved  in  this  liti- 
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gation,  for  the  reason  that  nnlacquered  cans  con- 
taining salmon  will,  because  of  atmospheric  condi- 
tions, sweat  and  thus  produce  rust:  Patterson  v. 
Wenatchee  Canning  Co.,  53  Wash.  155  (101  Pac. 
721).  The  answer  to  the  argument  of  the  defendant 
is  that  the  plaintiffs  produced  evidence  that  cans 
containing  salmon  when  wrapped  with  tissue-paper 
and  packed  and  stored,  as  the  plaintiffs*  cans  were, 
will  not  rust,  even  though  they  may  sweat;  and, 
furthermore,  as  already  pointed  out,  there  was  some 
evidence  from  which  the  plaintiffs  might  argue  that 
such  cans  will  not  even  sweat.  If  the  evidence  sub- 
mitted by  the  plaintiffs  is  believed,  then  a  situation 
is  shown  which  could  not  have  been  produced  except 
by  the  operation  of  abnormal  causes.  The  law  de- 
pends upon  the  fact;  but  the  jury,  and  not  the  judge, 
must  determine  the  fact. 

14.  The  amendment  to  the  complaint  did  not  change 
the  cause  of  action.  There  was  an  additional  speci- 
fication of  negligence;  but  the  cause  of  action  was 
not  changed:  Doyle  v.  Southern  Pa^.  Co.,  56  Or.  495, 
522  (108  Pac.  201);  Austm  v.  Simon  (Mo.  App.), 
204  S.  W.  193. 

15.  The  court  refused  to  permit  M.  J.  Canari,  the 
warehouse  foreman,  to  answer  the  following  question 
asked  by  the  defendant: 

''What  is  the  practice  there  in  regard  tp — ^when  a 
leaky  condition  of  the  roof  is  discovered!'* 

The  defendant  offered  to  prove  that  it  was  the 
practice  to  repair  leaks  immediately  upon  their  dis- 
covery. There  were  two  watchmen,  one  during  the 
day  and  one  during  the  night.  The  day  watchman 
was  over  the  warehouse  several  times  daily,  and  the 
night  watchman  was  required  to  make  hourly  inspec- 
tions of  the  entire  floor.     The  foreman  counted  the 
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cases  each  week,  and  in  order  to  do  so  he  got  on  top 
of  the  pile  of  cases.  Another  employee  examined 
the  cases  about  every  two  weeks.  The  superintendent 
was  over  the  floor  of  the  building  frequently-  While 
it  is  not  probable,  in  view  of  other  evidence  received, 
that  the  ruling  of  the  court  was  prejudicial  to  the 
defendant,  still  upon  a  retrial  the  defendant  should 
be  permitted  to  show  the  practice  followed  by  it: 
Holly  y.  Boston  Gaslight  Co.,  8  Gray,  123  (69  Am. 
Dec.  233). 

Lena  Hansen  testified  that  after  she  saw  the  leak 
she  called  the  attention  of  Canari  to  it;  and,  when 
asked  to  state  what  she  told  him,  she  said: 

**I  told  Mr.  Canari  the  roof  was  leaking,  and  he 
said  that  he  told  the  Oregon- Washington  Bailroad  & 
Navigation  Company  about  it,  and  he  said  they  didn't 
pay  any  attention  to  if 

The  defendant  moved  to  strike  out  the  answer,  and 
the  court  instructed  the  jury  as  follows : 

'*As  to  that  part  of  the  testimony  stating  what  Mr. 
Canari  said  he  had  told  the  company,  will  be  stricken 
out  from  the  testimony  and  not  be  considered  by 
you. ' ' 

The  witness  was  then  asked:  **What  else  did  Mr. 
Canari  sayf    And  she  answered  thus: 

**Mr.  Canari  said  that  it  was  no  more  than  right 
that  they  should  fix  that,  and  he  called  their  attention 
to  it,  they  didn't  say — ^he  said  that  it  would  be  no 
more  than  right  for  us  to  complain  about  it. ' ' 

On   cross-examination    Lena    Hansen    stated   that 

when  she  told  Canari  about  the  leak  he  said:  **He 

had  reported  it  to  the  Oregon-Washington  Bailroad 

,&   Navigation    Company   and   they   didn't  pay   any 

attention  to  it" 
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Lena  Ringsted  said  that  she  heard  a  part  of  the 
conversation  between  Canari  and  Lena  Hansen  when 
the  latter  complained  about  the  leak  in  the  roof.  This 
witness  testified  as  follows: 

**Mis8  Hansen  was  talking  to  Mr.  Canari  about  the 
cans  getting  we,t  and. how  rusty  a  condition  they  were 
in,  and  he  said,  *  Well, '  he  says, '  Lena,  I  will  tell  you, ' 
he  said,  'as  far  as  I  tell  you,  the  owners,* — ^well,  he 
said,  'I  will  tell  you,  I  will  report  it,  but  I  don't  know 
as  it  will  do  any  good,  because  it  is  pretty  hard  in  a 
big  company  like  that,  but'  he  says,  'there  has  been 
a  lot  of  complaint  about  crates  and  furniture  getting 
wet  and'  he  also  said,  *that  if  somebody  would  get 
after  them  good  and  hard,  perhaps  they  would  pay 
more  attention  to  leaks  in  the  roof.'  " 

The  defendant  objected  to  the  answer,  and  the 
court  said: 

*'So  far  as  her  statements  of  the  conversation  as 
to  what  he  said  about  other  property  owners  there 
making  complaint  should  be  stricken.  I  think  the 
first  part  of  it  is  competent.  *  *  As  to  what  he  said 
in  response  to  her  complaint  that  the  goods  were  wet, 
(is  competent)  but  what  he  said  as  to  others  making 
complaint  about  it,  I  think  is  not  competent." 

16.  The  defendant  earnestly  insists  that  all  the 
testimony  about  the  conversation  between  Lena 
Hansen  and  Canari  is  incompetent,  for  the  reason 
that  Canari 's  statements  amounted  to  no  more  than 
a  narrative  of  past  transactions.  Stated  broadly, 
the  rule  which  allows  admissions  of  an  agent  in  an 
action  against  his  principal  applies  onl^  in  two  cases : 
(1)  Where  the  agent  is  authorized  to  make  an  ad- 
mission, as,  for  example,  an  attorney  in  the  course 
of  a  trial;  and  (2)  ** where  the  admission  is  in  the 
form  of  a  declaration  made  by  an  agent,  while  acting^ 
within  the  scope  of  his  agency,  and  about  the  business 
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of  his  principal,  concerning  such  business.**  A 
declaration  made  by  the  agent  dum  fervet  opus  tends 
to  characterize  the  act  which  the  agent  is  doing  for 
his  principal  at  the  time,  and  is  admissible  on  the 
theory  that  the  whole  transaction  ought  to  appear, 
including  not  only  what  was  done,  but  also  what 
was  said.  Where,  however,  the  declaration  related 
to  a  past  transaction  in  which  the  agent  has  acted 
for  the  principal,  it  is  a  mere  historical  narrative, 
and  is  inadmissible,  unless  the  agent  is  empowered 
to  make  the  admission  for  his  principal:  Allen  v. 
Grande  Ronde  Lumber  .Co.,  46  Or.  593,  595  (81  Pac, 
385) ;  Wade  v.  Amalgamated  Sugar  Co.,  65  Or,  488 
(132  Pac.  710) ;  Parker  v.  Smith  Lumber  Co.,  70  Or. 
41,  50  (138  Pac.  1061);  Marks  v.  Columbia  County 
Lumber  Co.,  77  Or.  22,  27  (149  Pac.  1041,  Ann.  Cas. 
1917 A,  306).  The  precedents  last  cited  are  illustra- 
tions of  declarations  which  are  inadmissible  because 
in  the  nature  of  historical  narratives.  While  a  por- 
tion of  the  statements  made  by  Canari  are  plainly 
incompetent,  yet  a  part  of  what  he  said  was  ad- 
missible. 

17.  When  Lena  Hansen  discovered  the  leak,  the 
water  was  falling  upon  the  salmon  which  was  then 
in  the  warehouse.  The  company  was  being  paid  to 
care  for  the  salmon,  and  it  was  the  duty  of  the 
company  to  protect  the  cans  from  rain.  Canari 
admits  that  Lena  Hansen  complained  to  him  about 
a  leak,  and,  although  he  denies  that  there  was  a  leak, 
nevertheless,  he  admits  that  it  was  raining  at  the 
time.  Lena  Hansen  also  says  that  it  was  raining 
when  she  complained  to  Canari  about  the  leak;  and, 
moreover,  she  claims  that  it  was  leaking  on  the 
salmon  at  the  very  moment  when  she  told  him  about 
the  leak*     She  made  her  complaint  to  the  proper 
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person,  for  Canari  was  the  foreman.  She  com- 
plained to  him  in  order  that  the  leak  might  be 
repaired  at  once.  When  Lena  Hansen  complained 
about  the  leak,  Canari  was  an  agent  of  the  defendant ; 
the  complaint  was  made  to  him,  not  only  because 
he  was  an  agent,  but  because  he  was  the  proper 
agent  to  whom  to  complain ;  the  complaint  was  about 
a  matter  concerning  which  it  was  his  duty  to  act,  and 
upon  which  he  was  called  to  act;  and  what  he  said 
was  said  by  him  while  acting  as  an  agent  within  the 
scope  of  his  agency,  and  about  the  business  of  his 
principal,  concerning  such  business.  The  transaction 
was  still  depending;  it  had  not  ended;  it  had  not 
become  mere  past  history.  The  defendant  was  still 
bailee  and  its  duty  as  such  continued,  for  its  duty 
had  not  yet  terminated;  and  as  said  in  Burnside  v. 
Grand  Trunk  By.  Co.,  47  N.  H.  554  (93  Am.  Dec. 
474,  476) : 

*  *  So  long  as  the  duty  of  the  defendants  to  transport 
the  goods  (here  to  care  for  the  goods)  continued,  the 
authority  of  the  agent  would  continue,  and  so  long 
his  declarations  in  respect  to  it  would  be  regarded 
as  the  declarations  of  the  principal":  Cleveland  etc. 
B.  Co.  V.  Closser,  126  Ind.  348  (26  N.  E.  159,  22  Am. 
St.  Rep.  593,  9  L.  B.  A.  754) ;  1  B.  C.  L.  509. 

It  was  competent  to  show  that  Lena  Hansen  com- 
plained to  Canari  about  the  leak  and  that  ^^he  said 
that  he  told  the  Oregon- Washington  Railroad  & 
Navigation  Company  about  it,"  and  that  "he  had 
reported  it  to  the'*  company:  1  R.  C.  L.  510;  Johnson 
V.  M chain  Investment  Co.,  79  Kan.  423  (100  Pac.  52, 
131  Am.  Rep.  315,  and  note) ;  North  Pacific  Lwmber 
Co.  V.  Waiamette  MUl  Co.,  29  Or.  219,  221 
(44  Pac.  286) ;  Patterson  v.  United  Artisans,  43 
Or.  333,  336   (72  Pac.  1095);  Morse  v.  Connecticut 
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River  R.  R.  Co.,  6  Gray  (Mass.),  450;  Kirkstall 
Brewery  Co.  v.  Furness  Ry.  Co.,  9  Q.  B.  468; 
Knarston  v.  Manhattan  Life  Ins.  Co.,  140  Cal.  57 
(73  Pac.  740) ;  Sussex  County  Mut.  Ins.  Co.  v.  Wood- 
ruff, 26  N.  J.  Law  (2  Butcher's  Reports),  541;  Austin 
V.  Chittenden,  33  Vt.  553 ;  St.  Louis  A  S.  F.  Ry.  Co. 
V.  Weaver,  35  Kan.  412, 431  (11  Pac.  408,  57  Am.  Rep. 
176) ;  Northrup  v.  The  Miss.  Valley  Ins.  Co.,  47  Mo. 
435  (4  Am.  Eep.  337) ;  Phillips  v.  St.  Louis  &  San 
Francisco  R.  R.  Co.,  211  Mo.  419  (111  S.  W.  109,  124 
Am.  St.  Eep.  786,  14  Ann.  Cas.  742,  17  L.  R.  A. 
(N.  S.)  1167,  see,  also,  Rose's  U.  S.  Notes) ;  Levi  v. 
Missouri,  K.  &  T.  Ry.  Co.,  157  Mo.  App.  536  (138 
S.  W.  699).  See,  also,  Ashmore  v.  Penna  Steam 
Towing  &  Trans.  Co.,  38  N.  J.  Law,  13.  The  re- 
maining statements  attributed  to  Canari  are  incom- 
petent: Sweetland  v.  III.  d  Miss.  Tel.  Co.,  27  Iowa, 
433  (1  Am.  Rep.  285). 

We  do  not  deem  it  necessary  to  discuss  any  other 
assignments  of  error. 

The  judgment  is  reversed    and  the  cause  is  re- 
manded for  a  new  trial. 

Revebsed  and  Remanded. 

McBbide,  C.  J.,   and  Benson  and  Bubnett,  JJ., 
concur. 
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Denied  July  27,  1920. 

On    Pbtttion    fob    Beheabikg. 

(191  Pac.  656.) 

Messrs.  O.  C.  A  A.  G.  Fulton  and  Mr.  Edw.  C.  Judd 
for  the  petition 

Mr.  C.  E.  Cochran,  Mr.  A.  G.  Spencer  and  Mr.  W. 
A.  Bobbins,  control 

» 

HARRIS,  J. — The  plaintiffs  have  petitioned  for  a 
rehearing,  and  they  earnestly  contend  that  our  origi- 
nal opinion  is  erroneous.  The  trial  court  instructed 
the  jury  that  upon  proof  of  delivery  of  the  canned 
salmon  in  good  condition,  plus  proof  of  return  of  it 
in  bad  condition,  the  law  presumed  that  the  bad  con- 
dition of  the  salmon  was  caused  by  the  negligence  of 
the  defendant,  and  that  therefore  .the  plaintiffs  were 
entitled  to  a  verdict,  ** unless,*'  as  expressed  in  one 
instruction,  'Hhe  defendant  shall  establish  by  the 
evidence  to  your  satisfaction  that  this  salmon  did 
not  become  wet  by  reason  of  negligence  on  its  part,'* 
or,  as  stated  in  another  instruction,  **  unless  defend- 
ant offers  evidence  which  satisfies  the  jury  that  the 
damage  was  not  due  to  its  own  negligence.*'  In  our 
original  opinion  we  ruled  that  the  above-quoted  por- 
tions of  the  court's  charge  in  effect  instructed  the 
jury  that  the  defendant  was  required  to  show  a 
negative  by  aflSrmatively  showing  by  a  preponderance 
of  evidence  a  want  of  negligence,  and  that  the  de- 
fendant was  obliged  to  establish  such  negative  to  the 
extent  of  satisfying  the  jury  that  defendant  was  free 
from  negligence.    We  held  that  *'the  most  that  could 
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possibly  be  required  under  our  Code  would  be  to 
introduce  enough  evidence  to  cause  the  scales  to 
balance.  *  * 

Learned  counsel  for  the  plaintiffs  earnestly  argue 
that  our  ruling  conflicts  with  Section  797,  L.  0.  L., 
which  reads  as  follows: 

*'A  presumption,  unless  declared  by  law  to  be  con- 
clusive, may  be  overcome  by  other  evidence,  direct 
or  indirect;  but  unless  so  overcome,  the  jury  are 
bound  to  find  according  to  the  presumption/' 

It  will  be  observed  that  this  section  does  not  define 
the  meaning  of  the  word  **  overcome,  * '  and  hence  we 
must  look  elsewhere  to  ascertain  the  meaning  of  the 
term. 

The  argument  made  in  behalf  of  the  petitioners  is 
that  under  the  terms  of  Section  797,  L.  0.  L.,  **it  was 
not  suflScient  for  the  bailee  to  offer  evidence  equal 
to  the  presumption  created  by  law/*  The  petitioners 
point  to  the  fact  that  the  word  "overcome'*  is  the 
controlling  word  in  Section  797,  L.  0.  L.,  and  that 
the  plaintiffs'  evidence  cannot  be  said  to  be  '* over- 
come" if  it  is  equaled  or  balanced. 

Some  text-writers  take  the  view  that  it  is  fallacious 
to  attribute!  to  disputable  presumptions  any  artificial 
probative  force  ^ter  the  opponent  comes  forward 
with  some  evidence  to  contradict  the  presumption, 
and  that  therefore,  when  the  opposite  party  contra- 
dicts a  presumption  with  some  evidence,  the  presump- 
tion immediately  disappears  as  a  rule  of  law,  and  the 
case  goes  to  the  jury  free  from  any  artificial  rule  of 
law:  4  Wig.  on  Ev.,  §  2491;  17  Am.  Law  Review,  894. 
Other  text-writers  and  courts  maintain  that  a  dis- 
putable legal  presumption  is  in  the  nature  of  evidence 
and  is  to  be  weighed  as  such ;  State  v.  Kelly,  22  N.  D. 
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5  (132  N.  W.  223,  Ann.  Cas.  1913E,  974) ;  10  B.  C.  L. 
870,  896;  22  C.  J.  82. 

In  this  jurisdiction  the  Code  makes  presumptions 
a  species  of  evidence;  for  Section  793,  L.  0.  L.,  de- 
clares that  indirect  evidence  is  of  two  kinds:  Infer- 
ences and  presumptions.  A  presumption,  according 
to  Section  795,  L.  0.  L.,  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts: 
Doherty  v.  Hazelwood  Co.,  90  Or.  475,  481  (175  Pac. 
849,  177  Pac.  432),  See,  also.  Section  868,  subd.  2, 
L.  0.  L.  Instead,  then,  of  laying  the  presumption 
out  of  the  case  the  moment  evidence  contradicting 
the  presumption  is  received,  the  presumption  remains 
in  the  case  to  be  considered  by  the  jury  as  evidence. 
As  already  pointed  out.  Section  797  does  not  define 
the  meaning  of  the  term  '* overcome";  but  other  pro- 
visions of  the  Code  make  the  meaning  plain. 

18.  The  Code  requires  that  in  civil  cases  the 
aflSrmative  of  the  issue  shall  be  proved,  and  when 
the  evidence  is  contradictory  the  finding  shall  be 
according  to  the  preponderance  of  the  evidence. 
The  plaintiflFs  charge  the  defendant  with  negligence; 
the  defendant  denies  the  charge.  This  is  therefore 
the  issue  upon  which  the  plaintiffs  have  the  aflSrm- 
ative. The  evidence  is  contradictory;  and  therefore 
the  plaintiffs  must  fail,  unless  in  the  end  they  have 
sustained  the  aflBrmative  by  a  preponderance  of  the 
evidence.  If  the  evidence  for  the  defendant  either 
exceeds  in  weight,  or  equals  and  balances,  the  evi- 
dence offered  by  the  plaintiffs,  then  the  latter  must 
fail,  because  in  either  event  they  have  not  proved 
the  aflBrmative  of  the  issue  by  a  preponderance  of 
the  evidence.  In  other  words,  the  evidence  offered 
by  the  defendant  has  ** overcome'*  the  evidence 
offered  by  the  plaintiffs;  and  when  the  evidence  for 
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the  defendant  equals  and  balances  the  evidence  for 
the  plaintiffs,  the  defendant  has  just  as  effectively 
^' overcome  *'  the  evidence  for  the  plaintiffs  as  though 
the  defendant's  evidence  incomparably  and  over- 
whelmingly outweighed  the  evidence  for  the  plaintiffs. 

As  pointed  out  in  the  original  opinion,  in  some 
jurisdictions  the  defendant  is  required  to  acquit 
himself  of  negligence  by  a  preponderance  of  the 
evidence;  but  we  said  in  the  original  opinion,  and 
now  repeat,  that  we  cannot  give  approval  to  that 
ddctrine.  The  plaintiffs  must  show  as  an  ultimate 
fact  that  the  defendant  was  negligent  as  charged  in 
the  complaint;  and  it  cannot  be  said  that  they  have 
shown  this  alleged  ultimate  fact,  unless  the  evidence 
preponderates  in  their  favor,  because  this  is  the 
standard  fixed  by  the  legislature.  The  evidence 
cannot  and  does  not  prepon<Jerate  in  favor  of  the 
plaintiffs  if  it  is  evenly  balanced;  and  therefore,  if 
the  evidence  for  the  defendant  in  weight-  equals  the 
evidence  for  the  plaintiffs,  then  the  evidence  for  the 
plaintiffs  is  '*  overcome, '*  because  the  evidence  for 
the  defendant  prevents  the  plaintiffs  from  succeeding 
and  entitles  the  defendant  to  prevail.  Proof  of 
delivery  in  good  condition  and  return  in  bad  con- 
dition are  the  two  facts  which  support  the  disputable 
presumption  of  negligence;  and  these  two  facts,  plus 
the  disputable  presumption,  make  a  prima  facie  case, 
and  suflBce  for  the  proof  of  the  ultimate  fact  of  negli- 
gence, '*  until  contradicted  and  overcome  by  other 
evidence*':  Section  695,  L.  0.  L. 

If  the  presumption  of  negligence  is  not  contra- 
dicted at  all,  the  jury  must  find  for  the  plaintiffs. 
If,  however,  there  is  contradictory  evidence,  it  be- 
comes a  question  for  the  jury  to  decide  whether  or 
not,  from  a  consideration  of  the  whole  case,  the  evi- 
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what  parties  mean,  and  this  is  true  even  if  a  mutual  mistake  was 
due  to  an  error  of  law  in  the  legal  meaning  or  effect  of  words 
employed.  . 

From  Multnomah:  Calvin  U.  Gantbnbbin,  Judge. 

Department  2. 

Plaintiff,  Otto  J.  Kraemer,  instituted  this  suit  to 
reform  a  written  lease  and  to  enjoin  an  action  at  law 
for  the  recovery  of  the  sum  of  $2,000,  deposited  with 
plaintiff  by  Philip  Gevurtz  as  liquidated  damages  in 
the  event  the  conditions  of  the  lease  were  broken  by 
the  lessee.  From  a  decree  reforming  the  lease  and 
perpetually  enjoining  the  action  at  law,  defendants 
appealed. 

The  salient  features  of  the  case  are  as  follows: 

In  June,  1910,  plaintiff  was  the  owner  of  two  certain 

lots  in  the  City  of  Portland  upon  one  of  which  there 

was    a    lO-room   dwelling.     It    was   agreed    between 
plaintiff  and  Philip  Gevurtz,  according  to  plaintiff's 

averments : 

*'That  at  said  time,  it  was  agreed  between  the 
plaintiff  and  the  ^aid  Philip  Gevurtz,  that  the  said 
Philip  Gevurtz  should  lease  from  plaintiff  the  afore- 
said premises  for  a  period  of  five  (5)  years;  that 
plaintiff  should  erect  on  the  said  property  a  certain 
three-story  brick  apartment  house,  according  to  plans 
and  specifications  to  be  approved  by  the  said  Philip 
Gevurtz;  that  the  rental  for  the  premises  aforesaid 
should  be  the  sum  of  four  hundred  and  sixty-four 
($464.00)  dollars  per  month  in  advance,  during  the 
term  of  the  proposed  lease;  that  at  said  time,  the 
plaintiff  and  the  said  Philip  Gevurtz  agreed  that 
there  should  be  no  personal  liability  on  the  part  of 
the  said  Philip  Gevurtz  under  the  proposed  lease, 
and  that  the  said  Philip  Gevurtz  might  abandon  the 
premises  or  terminate  the  proposed  lease  at  any 
time,  and  that  in  lieu  of  the  aforesaid  personal 
liability  and  in  consideration  of  the  waiver  by  plain- 
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tiff  of  the  said  personal  liability,  and  in  considera- 
tion of  giving  the  said  Philip  Gevurtz  the  right  to 
abandon  the  aforesaid  premises  or  terminate  the 
proposed  lease  at  any  time,  it  was  agreed  that  the 
said  Philip  Gevurtz  should  pay  to  the  plaintiff  the 
sum  of  two  thousand  ($2,000.00)  dollars,  and  that 
the  said  sum  of  two  thousand  ($2,000.00)  dollars 
should  stand  as  fixed  and  li/juidated  damages  to  be 
retained  by  the  plaintiff  in  the  event  of  termination 
of  the  proposed  lease  by  either  of  the  parties  thereto, 
or  in  the  event  of  the  failure  of  the  said  Philip 
Gevurtz  to  perform  the  covenants  of  the  proposed 
lease. '  * 

Plaintiff  asserts  that  by  mutual  mistake  in  re- 
ducing the  agreement  to  writing,  or  in  drawing  the 
lease,  a  provision  was  omitted  expressing  the  agree- 
ment: 

**Tbat  in  consideration  of  the  payment  of  two 
thousand  ($2,000.00)  dollars  as  provided  in  said 
lease,  there  should  be  no  personal  liability  on  the 
part  of  the  lessee  under  the  terms  of  the  said  lease, 
and  that  the  lessee  might  abandon  the  aforesaid 
premises  or  terminate  the  said  lease  at  any  time, 
and  that  in  the  event  of  a  termination  of  said  lease 
by  the  lessor  or  lessee,  said  sum  of  two  thousand 
($2,000.00)  dollars  should  be  retained  by  the  lessor 
as  fixed  and  liquidated  damages." 

It  appears  that  after  the  lease  was  drawn  by 
plaintiff  there  was  inserted  by  interlineation,  at  the 
suggestion  of  the  attorney  for  Gevurtz,  in  the  para- 
graph of  the  lease  pertaining  to  the  deposit  of  the 
$2,000,  the  following  clause: 

''And  shall  be  the  limit  of  liability  of  the  lessee 
because  of  any  breach  on  his  part  or  the  termination 
of  this  on  account  thereof." 

Plaintiff  prays  that  the  lease  be  reformed  so  that 
the  paragraph  relating  to  the  $2,000  will  read  thus: 
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'*In  consideration  of  the  payment  of  $2,000  as 
aforesaid,  it  is  agreed  that  there  shall  he  no  personal 
liability  on  the  part  of  the  lessee  hereunder,  and  the 
lessee  may  abandon  the  aforesaid  premises  or  termi- 
nate this  lease  at  any  time,  and  in  the  event  of  a 
termination  hereof  by  the  lessor  or  lessee,  said  sum 
of  $2,000.00  shall  be  retained  by  the  lessor  as  fixed 
and  liquidated  damages." 

A  portion  of  the  same  paragraph,  according  to  the 
original  draft  read: 

**If,  however,  the  lessee  should  fail  to  perform 
the  conditions  and  covenants  on  his  part  to  be  kept 
and  performed  by  him,  and  because  thereof,  the  lessor 
terminates  the  lease  and  the  rights  of  th^  teflsor 
thereunder,  as  hereinafter  provided,  then  and  in  that 
event  shall  the  two  thousand  ($2,000.00)  dollars 
aforesaid  be  forfeited  by  the  lessee  to  the  lessor,  as 
fixed  and  liquidated  damages  because  of  the  breach 
of  the  covenants  of  this  lease  by  the  lessee." 

At  the  time  of  remodeling  and  interlining  the  lease, 
the  words  ''the  lessor"  in  the  clause  last  quoted  were 
eliminated  by  drawing  a  line  through  them  which 
made  the  lease  an  unusual  one,  permitting  the  lessee 
to  terminate  the  same  by  forfeiting  the  $2,000  with- 
out further  personal  liability.  In  the  execution  of 
the  lease  Philip  Gevurtz  was  acting  as  the  agent  of 
I.  Gevurtz  &  Sons,  a  corporation  which  was  in  May, 
1913,  adjudged  a  bankrupt.  The  defendants,  as 
trustees  in  bankruptcy  of  the  estate  of  I.  Gevurtz  & 
Sons,  commenced  the  action  to  recover  the  $2,000 
deposited  with  plaintiff. 

At  the  time  of  the  execution  of  the  l^ase,  I.  Gevurtz 
&  Sons  had  about  a  hundred  other  similar  leases 
which  they  obtained,  mainly  for  the  purpose  of 
furnishing*  the  buildings  and  then  disposing  of  them. 
They  were  ''home  furnishers."  Affibmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Bartlett  Cole  and  Mr.  Chriss  A.  Bell,  with  an 
oral  argument  by  Mr.  Cole. 

« 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Chamberlain,  Thonuis  &  Kraemer,  with  an 
oral  argument  by  Mr.  Otto  J.  Kraemer. 

BEAN,  J. — 1.  There  is  but  little  conflict  in  the  tes- 
timony. What  there  is  pertains  to  dates  and  conclu- 
sions. The  testimony  shows  almost  conclusively  that 
it  was  agreed  between  the  parties  to  the  lease  that, 
in  the  event  the  same  was  terminated  or  broken  .by 
r  the  lessee  the  $2,000  should  be  the  property  of  the 
plaintiff.  This*  being  the  case,  it  determines  the  con- 
troversy, and  also  the  law  action,  and  the  Circuit 
Court  was  right  in  perpetually  enjoining  the  latter: 
Section  390,  L.  0.  L.  There  is  some  contention  about 
the  terms  of  the  lease  being  inconsistent  after  the 
same  is  reformed  as  prayed  for,  but  we  think  the 
meaning  is  entirely  obvious. 

2.  It  is  one  of  the  functions  of  a  court  of  equity 
to  grant  relief  by  reforming  an  instrument  when  the 
writing  does  not  express  what  the  parties  meant. 
This  is  true,  even  if  the  mutual  mistakfe  was  due  to 
an  error  of  law  in  the  legal  meaning  or  effect  of 
certain  words  employed  in  writing  out  the  contract: 
Richmond  v.  Ogden  Street  Ry.  Co.,  44  Or.  48,  55  (74 
Pac.  333). 

The  decree  of  the  lower  court  is  aflSrmed. 

Affibmed.    Beheabing  Denied. 

McBbidb^  C.  J.,  and  Johns  and  Bennett,  JJ.,  con- 
cur. 
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Argued  Jane  9,  aiBrmed  July  6,  rehearing   denied  July   27,   1920. 

LIND  V.  BOULIN. 

(190  Pac.  1103.) 

B^levln— Pleading— Equitable   Defense — Statote. 

1.  In  replevin  action  by  seller  against  buyer,  who  pleaded  an 
equitable  defense  under  Section  390,  L.  O.  L.,  as  amended  by  Laws 
of  1917,  page  1^6,  decree  giving  plaintiff  possession  with  the  right 
in  defendant  to  acquire  ownership  by  completing  payments  held 
proper  under  the  pleadings  and  the  statute. 

Beptoviiir— ETLdence — ^When  a  Demand  is  Unnecessary. 

2.  In  replevin,  where  defendant  claimed  title  in  himself,  it  was 
unnecessary  for  plaintiff  to  prove  a  demand. 

Pleading — ^Amendment— Refusal    to   Permit — Changing   Defense. 

3.  Under  Section  102,  L.  O.  L.,  where  defendant  asked  for  an 
accounting  under  allegations  as  to  the  contract  entitling  him  to 
certain  price  per  yard  for  transportation  of  building  materials, 
court  properly  refused  to  permit  him  to  amend  answer  so  as  to 
allege  contract  requiring  plaintiff  to  supply  him  with  sufficient 
work  to  enable  him  to  make  the  payments  on  an  automobile  truck 
and  violation  of  such  agreement  by  plaintiff  entitling  him  to  dam- 
ages; such  amendment  substantially  changing  the  defense  and  in- 
jecting an  entirely  new  issue. 

From  Mnltnomah:  Geobge  B.  Baqley^  Judge. 

Department  1. 

This  proceeding  began  as  an  action  at  law,  to  re- 
plevy a  certain  motor  truck  which  the  complaint  al- 
leges had  been  wrongfully  taken  by  the  defendant. 

The  defendant,  in  accordance  with  the  provisions 
of  Section  390,  L.  0.  L.,  as  amended  in  Chapter  95, 
Laws  of  1917,  filed  his  answer,  wherein,  after  a  gen- 
eral denial,  an  equitable  defense  is  pleaded,  which, 
in  brief,  is  to  the  effect  that  in  1914  plaintiff  was  a 
contractor  in  Bellingham,  Washington,  for  whom  de- 
fendant began  working  with  a  Standard  truck,  haul- 
ing construction  materials  for  certain  highways, 
under  an  agreement  that  plaintiff  was  to  make  ad- 
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vances  and  pay  certain  expenses  for  defendant,  and 
keep  just  accounts  of  his  earnings,  ahd  that  defend- 
ant continued  so  to  work  until  May  21,  1917,  when 
he  traded  in  his  Standard  truck  for  the  Velie  truck 
which  is  the  subject  of  this  suit.  When  this  trade 
was  made,  he  avers  that  plaintiff  made  certain  ad- 
vances to  defendant,  enabling  him  to  make  his  pay- 
ments on  the  truck.  Thereafter  he  continued  to  work 
for  plaintiff,  who  agreed  to  keep  him  and  his  truck 
occupied,  but  ceased  to  employ  him  in  the  summer 
of  1918,  whereupon  he  drove  his  truck  to  his  home 
in  Portland.  It  is  further  alleged  that  plaintiff  has 
failed  to  keep  just  and  true  accounts  between  the  par- 
ties, and  has  not  credited  him  with  the  customary  and 
reasonable  hire  for  his  work,  and  has  charged  him 
with  interest  on  sums  which  he  does  not  owe.  It  is 
also  alleged  that  plaintiff  paid  for  defendant,  among 
other  items,  $331.94,  which  was  then  due  from  de- 
fendant to  the  Copeland  Lumber  Company,  upon  a 
note  and  mortgage  which  was  by  plaintiff  charged 
to  defendant's  account,  but  that  plaintiff  refuses  to 
satisfy  the  mortgage  upon  the  records.  The  prayer 
is  for  an  accounting  and  a  decree  awarding  to*  de-' 
fendant  the  sum  found  to  be  due,  and  satisfying  upon 
the  records  the  mortgage. 

A  reply  having  joined  issue  upon  equitable  matters 
set  up  in  the  answer,  a  trial  was  had  as  in  equity, 
and  the  court  made  and  entered  a  decree  as  follows: 

*'It  is  ordered,  adjudged,  and  decreed  that  the 
plaintiff  is  the  owner  of  and  is  entitled  to  the  im- 
mediate possession  of  that  certain  Model  26-A  Velie 
31/^-ton  truck,  with  148  inch  wheel  base;  With  dump 
body    attachments,    chassis     No.     108,     engine     No. 

13065-E. 

*'It  is  further  ordered,  adjudged,  and  decreed  that 
the  Sheriff  of  Multnomah  County,  Oregon,  be  and 
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he  hereby  is  ordered  and  directed  to  deliver  the  pos- 
session of  said  truck  to  the  plaintiff  forthwith. 

"It  is  further  ordered,  adjudged,  and  decreed  that, 
in  the  event  the  defendant  shall  pay  to  the  plaintiff 
on  or  before  thirty  days  from  the  date  of  this  decree 
the  sum  of  $2,962.09,  that  he  shall  have  the  right  to 
purchase  said  truck  from  the  plaintiff,  and  upon  the 
payment  of  said  sum  of  money  within  said  time  the 
plaintiff  be  and  hereby  is  required  to  deliver  a  bill 
of  sale  of  said  truck  to  the  defendant  and  thereby 
transfer  an  unincumbered  title  to  said  truck  to  the 
defendant. 

*'It  is  further  ordered,  adjudged,  and  decreed  that, 
in  the  event  the  defendant  fails,  neglects,  or  refuses 
to  pay  said  sum  of  $2,962.09  to  the  plaintiff  on  or 
before  thirty  days  from  the  date  of  this  decree,  all 
of  the  right  of  the  defendant  to  purchase  said  truck 
shall  cease  and  determine,  and  that  defendant  shall 
have  no  further  interest  therein. 

"It  is  further  ordered,  adjudged,  and  decreed  that 
the  plaintiff  do  have  and  recover  of  and  from  the 
defendant  his  costs  and  disbursements  herein,  taxed 
at  the  sum  of  $ .^^ 

From  this  decree  defendant  appeals. 

AFFUBtMED. 

/ 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Sanderson  Reed. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Dey,  Hampson  <&  Nelson,  with  an  oral  argu- 
ment by  Mr.  A.  A.  Hampson. 

BENSON,  J. — ^Defendant  contends  that,  since  plain- 
tiff has  not  prayed  for  aflBrmative  relief,  the  court 
exceeded  its  power  in  granting  him  a  decree  of  strict 
foreclosure.  This  proceeding  was  begun  as  a  re- 
plevin action,  and  the  defendant  followed  the  pro- 
cedure  set   out   in   Chapter  95,   Laws   of   1917,   by 
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pleading  an  equitable  defense,  and  asking  for  an 
acconnting,  and  plaintiff  replied,  without  any  specific 
prayer  for  equitable  relief.  The  amendment  of  1917 
was  designed  to  relieve  a  defendant,  having  an  equi- 
table defense,  from  the  necessity  of  filing  a  complaint 
in  the  nature  of  a  cross-bill,  and  permits  him  to  set 
up  such  defense  in  an  answer  to  the  complaint.  The 
amendment  provides  that: 

**  Equitable  relief  respecting  the  subject  matter  of 
the  suit  may  thus  be  obtained  by  answer,  and  equi- 
table defenses  to  new  matter  contained  in  the  answer 
may  thus  be  asserted  by  reply.  When  such  equitable 
matter  is  interposed,  the  proceedings  at  law  shall  be 
stayed,  and  the  case  shall  thereafter  proceed  until 
the  determination  of  the  issues  thus  raised  as  a  suit 
in  equity  by  which  the  proceedings  at  law  may  be 
perpetually  enjoined  or  allowed  to  proceed  in  accord- 
ance with  the  final  decree,  or  such  equitable  relief  as 
us  proper  may  be  given  to  either  party.'' 

1.  It  will  be  noted  that  the  statute  gives  a  large 
discretion  to  the  trial  court,  and  properly  so.  In  the 
case  at  bar  the  complaint  alleged  the  ownership  of 
the  truck  to  be  in  plaintiff,  with  the  right  of  im- 
mediate possession,  which  was  demanded.  The  an- 
swer denied  every  allegation  of  the  complaint,  alleged 
ownership  of  the  truck  and  right  of  immediate  pos- 
session in  defendant,  alleging  further  that,  if  an 
accounting  should  be  had  between  the  parties,  it 
would  develop  that  defendant  had  paid  all  of  his  ob- 
ligations to  plaintiff,  and  that  he  would  be  entitled 
to  recover  moneys  from  him.  The  reply  joined  issue 
thereon,  and  the  case  proceeded  as  a  suit  in  equity, 
wherein  the  court  found  that  plaintiff  had  purchased 
the  truck,  taking  title  in  himself,  and  had  agreed  to 
sell  it  to  defendant  at  cost,  giving  defendant  time 
in  which  to  make  the  payments.    It  was  further  found 
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that,  without  having  made  the  required  payments, 
defendant  wrongfully  took  possession  of  the  truck 
and  conveyed  it  from  Bellingham,  Washington,  to 
Portland,  Oregon.  An  accounting  was  had,  wherein 
it  was  determined  that,  while  the  defendant  had  made 
some  payments  on  the  purchase  price,  he  still  lacked 
$2,962.09  of  having  paid  the  price  which  would  entitle 
him  to  any  ownership  in  the  property.  K  these  find- 
ings are  justified  by  the  evidence,  the  court  might 
have  been  content  to  do  no  more  than  to  award  the 
immediate  possession  of  the  car  to  the  plaintiff,  but 
this  course  would  not  have  been  just  as  to  the  de- 
fendant, and  so,  in  a  spirit  of  fairness,  the  decree 
gives  him  additional  time  in  which  to  make  his  pay- 
ments and  acquire  ownership  of  the  property.  This, 
we  think,  was  clearly  within  the  province  of  the  court, 
under  the  pleadings  and  the  statute. 

2.  It  is  next  urged  that  the  evidence  does  not  sus- 
tain the  allegation  that  the  taking  by  defendant  was 
wrongful,  and  that  there  is  no  evidence  of  any  de- 
mand for  the  return  of  the  property.  It  is  conceded, 
of  course,  that,  if  the  taking  was  wrongful,  no  de- 
mand for  the  return  is  necessary.  The  evidence  as 
to  whether  or  not  the  taking  was  wrongful  is  to  some 
extent  conflicting  and  uncertain,  but  it  appears  from 
the  defendant's  answer  that  he  claims  title  in  himself, 
and  the  right  of  possession,  a  situation  which  re- 
lieves the  plaintiff  from  the  necessity  of  proving  a 
demand:  Brown  v.  Truax,  58  Or.  572  (115  Pac.  597). 

3.  It  appears  from  the  record  that  the  work  done 
by  defendant  for  plaintiff,  after  the  purchase  of  the 
Velie  truck,  was  done  at  the  agreed  price  $1,521^  per 
yard,  for  all  of  which  it  is  agreed  that  defendant  had 
received  credit.  However,  defendant  sought  to  show 
that  it  was  also  agreed  that  he  should  be  supplied 
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with  \  sufficient  work  at  that  rate  to  enable  him  to 
make  his  payments  on  the  truck,  and  that  plaintiff 
had  violated  this  part  of  the  contract  by  employing 
80  many  trucks  that  there  was  not  work  enough  to 
keep  defendant  occupied,  and  that  therefore  he  should 
be  credited  with  the  reasonable  value  of  his  services, 
which  he  claimed  to  be  $2.50  per  hour.  In  support 
of  this  position,  defendant,  during  the  trial,  asked 
leave  to  amend  his  answer  to  include  allegations  of 
such  breach  of  the  agreement.  The  denial  of  this  ap- 
plication is  assigned  as  error.  The  defendant's  an- 
swer is  based  upon  an  express  contract,  which  he  seeks 
to  have  enforced,  but  by  the  proposed  amendment  he 
would  add  a  new  issue,  in  the  form  of  a  breach  of 
contract  and  damages  therefor.  Section  102,  L.  0.  L., 
provides  that  during  the  trial  amendments  to  plead- 
ings may  be  allowed  which  do  not  substantially 
change  the  cause  of  action  or  defense.  The  amend- 
ment in  question  does  substantially  change  the  de- 
fense, and  injects  an  entirely  new  issue,  and  was 
properly  denied. 

We  have  carefully  analyzed  the  evidence  in  the 
case,  and  are  satisfied  that  the  findings  mad^  by  the 
trial  court  are  fully  justified  thereby.  The  decree  is 
therefore  affirmed,  with  the  provision  that  the  thirty 
days  allowed  defendant  in  which  to  complete  his  pur- 
chase of  the  truck  shall  begin  with  the  date  when  the 
mandate  herein  is  entered  in  the  lower  court. 

Affirmed.    Beheabinq  Denied. 

McBbidB;  C.  J.,  and  Habbis  and  Bubnett,  JJ.,  con- 
cur. 


\ 
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Argued  June  10,  reversed  with  directions  July  18,  rehearing  denied 

July   27,   1920. 

SCHOOL  DIST.  No.  1  v.   ASTORIA  CONST.  CO. 

(190  Bm.  960.) 

Judgment— Void  Order  ■•  to  Amount  of  Beco'very— >Vordlet— Codi 
— ^nrlfldlctloD. 

1.  A  judgment  order  as  entered  in  the  eourt's  journal,  being 
blank  lis  regards  the  amount  to  be  recovered,  is  void,  even  as  to 
the  award  of  costs;  the  court,  without  a  judgment  on  the  verdict, 
being  without  jurisdiction  to  award  a  judgment  for  costs. 

Jadgm«nt--Entr7  of  Jndgm«nt  Oxder  may  be  Oonectad  by  Hew 
Order  of  Oonrt— Statutes. 

2.  While  the  court  could  amend  its  journal  entry  of  a  judgment 
order,  blank  as  to  amount  of  recovery,  it  may  disregard  it  and,  under 
Section  204,  L.  O.  L.,  make  a  new  order,  entry  of  mich  will  stand  aa 
the  final  adjudication. 

Appeal  and  Error—Void  Judgment  Entry  is  Appealabla. 

3.  Though  judgment  order  as  entered  is  void  because  of  b«in|f 
blank  as  to  amount  of  recovery,  it  is  appealable. 

From  Clatsop:  James  A.  Eakik,  Judge. 

Department  1. 

This  is  an  action  for  the  recovery  of  money,  which 
was  tried  by  the  court  and  a  jury,  resulting  in  a  ver- 
dict for  plaintiffs,  and  immediately  thereafter,  on 
December  21,  1918,  the  following  '* judgment  order" 
was  entered  on  the  journal  of  the  court: 

**This  cause  having  come  on  regularly  for  trial, 
plaintiffs  appearing  in  person  and  by  their  attorneys, 
Norblad  &  Hesse,  defendant  Astoria  Construction 
Company  appearing  by  its  attorneys,  E.  E.  Mathison 
and  Charles  Robison,  defendant  Massachusetts  Bond- 
ing and  Insurance  Company  appearing  by  its  attor- 
ney, D.  P.  Price,  and  defendant  New  Amsterdam 
Casualty  Company  appearing  by  its  attorney,  James 
L.  Conley,  and  a  jury  having  been  duly  sworn  and 
impaneled  to  try  the  issues  in  said  cause,  having  re- 
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turned  into  court  with  their  verdict  in  favor  of  the 
plaintiffs  for  the  sum  of  $3,756.35. 

**Now,  therefore,  by  reason  of  the  law  in  the  prem- 
ises, it  is  hereby  ordered,  adjudged,  and  decreed  that 
plaintiff.  School  District  No.  1  of  Clatsop  County, 
for  the  use  and  benefit  of  James  Hansen  and  Hans 
Nelson,  copartners,  doing  business  under  the  firm 
name  and  style  of  Hansen  and  Nelson,  do  have  and 
recover  of  and  from  the  defendants  Astoria  Con- 
struction Company,  Massachusetts  Bonding  and  In- 
surance   Company,    and    New   Amsterdam    Casualty 

Company,  corporations,  defendants,  the  sum  of  $ , 

together  with  its  costs  and  disbursements  in  the  sum 
of  $91.30,  and  that  a  writ  of  execution  issue  therefor. ' ' 

Thereafter  the  defendants  perfected  an  appeal,  and 
upon  an  examination  of  defendants'  printed  abstract 
of  record,  plaintiffs'  attorneys,  for  the  first  time,  dis- 
covered that  the  judgment,  entry  was  a  blank  as 
regards  the  amount  to  be  recovered.  They  then 
promptly  filed  the  following  motion: 

**  Comes  now  the  above-named  plaintiff,  by  Norblad 
&  Hesse,  its  attorneys,  and  based  upon  the  afiSdavit 
of  F.  C.  Hesse,  attached  hereto  and  made  a  part 
hereof,  moves  at  this  time  this  honorable  court  for 
the  entering  of  a  judgment  in  fdvor  of  plaintiff  and 
against  defendants  for  the  sum  of  $3,756.35,  in  ac- 
cordance with  the  verdict  of  the  jury  in  the  above- 
entitled  cause,  together  with  costs  and  disbursements 
in  the  sum  of  $91.30." 

Notice  of  the  hearing  upon  this  motion  was  given 
to  defendants,  who  appeared,  and  thereafter  on 
March  26,  1919,  the  court  made  and  entered  the  fol- 
lowing order: 

**Now,  at  this  time,  coming  on  to  be  heard,  plain- 
tiff's motion  for  a  judgment  against  defendants,  in 
accordance  with  the  verdict  of  the  jury  heretofore 
duly  returned,  on  the  20th  day  of  December,  1918, 
plaintiff  appearing  by  Norblad  &  Hesse,  its  attor- 
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neys,  and  defendants  appearing  by  E.  E.  Mathison, 
one  of  its  attorneys,  and  after  listening  to  argument 
of  counsel,  and  the  court  being  fully  advised  in  the 
premises,  and  being  of  the  opinion  that  the  said 
motion  is  well  taken ; 

**Now,  therefore,  it  is  ordered,  adjudged,  and  de- 
creed that  plaintiff,  School  District  No.  1  of  Clatsop 
County,  for  the  use  and  benefit  of  James  Hansen  and 
Hans  Nelson,  copartners  doing  business  under  the 
firm  name  and  style  of  Hansen  and  Nelson,  do  have 
and  recover  of  and  from  the  defendants,  Astoria  Con- 
struction Company,  Massachusetts  Bonding  and  In- 
surance Company,  and  New  Amsterdam  Casualty 
Company,  corporations,  the  sum  of  three  thousand 
seven  hundred  and  fifty-six  dollars  and  thirty-five 
cents  ($3,756.35),  together  with  its  costs  and  disburse- 
ments in  the  sum  of  $91.30,  and  that  a  writ  of  exe- 
cution issue  therefor." 

Thereafter  plaintiffs  filed  their  motion  to  dismiss 
this  appeal  upon  the  ground  that  the  judgment  from 
which  defendants  have  appealed  has  been  superseded 
by  the  later  judgment  entry,  from  which  no  appeal 
has  been  taken.  Bevebsed  With  Dibbctions. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  James  L.  Conley^  Mr.  D.  P.  Price,  Mr.  E.  E. 
Mathison  and  Mr.  C.  W.  Robison,  with  oral  arguments 
by  Mr.  Conley  and  Mr.  Price. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Norblad  £  Hesse,  with  an  oral  argument 
by  Mr.  F.  C.  Hesse. 

BENSON,  J. — 1-3.  The  judgment  entry  which  was 
first  made  is  obviously  no  judgment  at  all.  The  jury 
had  returned  a  verdict  for  $3,756.35,  but  the  order 
as  entered  in  the  journal  of  the  court  gives  the  plain- 
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tiffs  no  sum  whatever.  Neither  is  the  judgment  for 
costs  therein  of  any  value,  since,  without  a  judgment 
upon  the  verdict  of  the  jury,  the  court  was  without 
jurisdiction  to  award  a  judgment  for  costs.  Under 
these  conditions,  the  court,  upon  having  its  attention 
called  to  the  condition  of  its  record,  could  either 
amend  its  journal  entry,  thereby  validating  it,  or  it 
could  order  an  entry  of  judgment  in  like  manner  as 
if  no  attempt  had  been  made  in  that  direction,  under 
authority  of  Section  204,  L.  0.  L.,  treating  the  former 
entry  as  a  nullity,  and  this  is  just  what  the  court  did, 
with  full  notice  to  and  actual  knowledge  upon  the 
part  of  the  defendants.  It  follows  that  the  judgment 
entry  of  March  26,  1919,  is  the  only  valid  judgment 
that  has  been  entered  in  the  case,  and,  not  having 
been  appealed  from,  stands  as  the  final  adjudication 
of  the  action.  However,  the  judgment  entry  of  De- 
cember 21,  1918,  although  void,  is  appealable:  Ther- 
kelsen  v.  TherJcelsen,  35  Or.  75  (54  Pac.  885,  57  Pac 
373);  Oregon  R.  &  N.  Co.  v.  Eastlack,  54  Or.  196 
(102  Pac.  1011,  20  Ann.  Gas.  692). 

The  order  of  December  21,  1918,  is  therefore  re- 
versed, and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  enter  an  order  vacating  such  entry. 

Bevebsed   WrrH  Dibections. 

McBmdb,  C.  J.,  and  Bubnett  and  Habbis^  JJ., 
concur. 

97  Or.— 1« 
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BABNETT  v.  PHELPS.* 

(191   Pac.   502.) 

Lll>^  and  SLandsr-^Olassiflcation  qf  Words  *'ActloiiaUe  Per  8a.* 

1.  Words  "actionable  per  s^*  are  usually  divided  into  four 
classes,  words  which,  impute  a  charge  whieh  if  true  will  subject  the 
party  charged  to  an  indictment  for  crime  involving  moral  turpi- 
tude; words  which  impute  that  a  party  is  infected  with  some  con- 
tagious disease  which  would  exclude  him  from  society;  words 
which  impute  to  the  party  unfitness  to  perform  the  duties  of  an 
office,  or  employment  of  profit,  etc.;  and  words  whieh  would  preja- 
dice  a  person  in  his  profession  or  trade. 

Ubel  and  Slander — ^fiicontixieiDce  not  Offense  at  Oommon  Zaw. 

2.  At  common  law,  private  acts  of  incontinence  were  cognizable 
only  in  the  ecclesiastical  courts,  and  repeated  acts  of  fornication 
or  adultery  constituted  no  crime,  though  committed  with  many  per- 
sona 

Ubel  and  Slander—- Not  Slanderous  Per  8e  to  Call  Unmairied  Woman 
**Wb0(re." 

8.  In  the  absence  of  statute,  it  is  not  slanderous  per  se  to  call 
an  unmarried  woman  a  whore;  that  is,  a  person  given  to  promiscu- 
ous intercourse. 

[As  to  charging^  woman  with  unehastity  as  actionable  per  te, 
see  note  in  15  Ann  Oas.  1242.] 

Ubel  and  Slander— Calling  Married  Woman  Prostitate  Slanderoiu 
Per  Se. 

4.  As  adultery  is  a  statutory  crime  in  Oregon,  to  speak  of  a 
married  woman  as  a  prostitute  is  to  charge  the  commission  of  an 
offense,  and  such  language  would  be  actionable  per  te. 

Libel   and   Slander— Innuendo   can   Only   Senre   to   Explain   Soma 
Matter  Already  Expressed. 

5.  InnuendoB  cannot  extend  the  meaning  of   words   asserted   to 
be  slanderous  beyond  their  natural  import,  and  can  only  serve  to 
explain  some  matter  already  expressed. 

*0n  the  question  of  slander  and  libel  in  charging  woman  witli 
unehastity,  see  notes  in  24  L.  E.  A.  (K.  S.)  577;  48  L.  B.  A.  (N.  S.) 
615. 

On  actionable  character  of  epithets  that  impute  immorality  to  a 
woman,  see  note  in  4  !«.  B.  A.  (N.  8.)  560. 

On  effect  of  innuendo  on  defense  of  truth  to  civil  action  for 
libol  or  slander,  see  notes  in  31  L.  E.  A.  (N.  S.)  140;  50  !«.  E.  A» 
(K.  B.)  1043. 

On  innuendo  in  complaint  for  libel,  see  note  in  8  A.  !■.  E.  15S5. 


\ 
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Libel  Bad  SUader—- Mere  Incontixieiice  not  OffaiiM  at  Oowmoa  Iiaw» 
but  Pablic  Indecency  wae. 

6.  At  eommon  law,  mere  cohabitation  of  a  man  a^d  woman 
though  anmarried  was  not  eriminal,  nnless  there  was  something 
publicly  indecent,  nor  were  fornication  or  adultery  criminal  unless 
accompanied  by  circumstances  such  as  publicly  to  render  them  a 
nuiaanee,  though  acta  of  gross  and  open  lewdness  were  punishable. 

Ubel  and  Slander — ^To  Oharge  Unmarried  Woman  Wltb  Being  % 
ProatltTite  is  not  SlanderooB  Per  Be. 

7.  Despite  Section  208 7,  L.  O.  L.,  to  charge  en  unmarried 
woman  with  being  a  prostitute  or  whore  is  not  slanderous  per  »e, 
for  neither  the  acts  nor  condition  are  necessarily  criminal,  and  in 
such  case  for  a.  woman  to  recover  she  must  show  and  prove  special 
damage. 

From  Tillamook:  Gbobqb  B.  Baqley,  Judge. 

Department  1. 

Ida  Bamett,  an  unmarried  woman,  sued  Florence 
Phelps  for  damages,  alleging  that  on  one  occasion 
in  the  presence  of  Mrs.  Harry  Mitchell  the  defend- 
ant spoke  of  the  plaintiff  as  a  ** whore,*'  and  that  on 
another  occasion,  and  in  the  presence  of  George  H. 
Benson,  the  defendant  characterized  the  plaintiff  as 
a  **  prostitute. "  The  evidence  concerning  the  first 
occasion  strictly  conformed  with  the  allegation;  and 
although  the  evidence  as  to  the  second  occasion  did 
not  exactly  agree  with  the  language  of  the  complaint, 
we  shall  assume  that  the  evidence  was  sufficient  to 
sustain  the  charge  that  the  defendant  spoke  of  the 
plaintiff  as  a  prostitute. 

There  was  neither  allegation  nor  proof  of  special 
damage.  At  the  close  of  the  plaintiff's  case,  the  trial 
court,  upon  the  motion  of  the  defendant,  granted  an 
involuntary  judgment  of  nonsuit.  The  plaintiff  ap- 
pealed. Apfibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
IMr.  Oliver  M.  HicJcey  and  Mr.  H.  T.  Botts,  with  an 
oral  argument  by  Mr.  Hickey. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Johnson  (S>  Handley,  with  an  oral  argument 
by  Mr.  Sidney  S.  Johnson. 

HARRIS,  J. — The  only  question  for  decision  is 
whether  the  court  erred  in  entering  an  involuntary 
judgment  of  nonsuit.  If  the  words  employed  by  the 
defendant  are  not  actionable  per  se  in  this  jurisdic- 
tion, then  the  inescapable  conclusion  is  that  the  trial 
court  ruled  correctly. 

Spoken  words  are  either  actionable  or  not  action- 
able. Actionable  words  are  divided  into  two  classes: 
(1)  Those  which  are  actionable  in  themselves,  or  per 
se;  and  (2)  those  which  are  actionable  only  upon  alle- 
gation and  proof  of  special  damage,  or  per  quod. 
Defamatory  words,  where  spoken,  may  or  may  not 
be  actionable  per  se,  depending  upon  whether  or  not 
they  may  properly  be  assigned  to  one  or  more  of  the 
several  classes  of  cases  which  the  rules  of  the  com- 
mon law  hWe  designated  as  actionable  per  se.  If 
defamatory  words  are  not  actionable  per  se  the  com- 
plaint must  allege  and  prove  special  damage.  Words 
of  both  classes  are  actionable  on  the  same  ground  and 
for  the  same  reason:  17  R.  C.  L.  264.  **The  material 
element,"  this  court  has  said: 

**  Which  lies  at  the  foundation  of  the  action  of 
slander  is  social  disgrace,  or  damages  to  character  in 
the  opinion  of  other  men ' ' :  Quigley  v.  McKee,  12  Or. 
22  (5  Pac.  347,  53  Am.  Rep.  320). 

1.  Both  classes  of  words  are  the  natural  and  proxi- 
mate causes  of  pecuniary  damage.  Words  actionable 
per  se  are  classified  as  such  on  the  theory  that  their 
injurious  character  is  admitted  by  all  men;  and  that 
on  that  account  they  are  conclusively  presumed  to 
result  in  damage ;  but  other  words  are  actionable  only 
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npon  allegation  and  proof  of  their  injurious  effect. 
Words  actionable  per  se  are  usually  divided  into  four 
classes,  as  follows:  (1)  Words  which  impute  a  charge 
which,  if  true,  will  subject  the  party  charged  to  an 
indictment  for  a  crime  involving  moral  turpitude,  or 
subject  him  to  an  infamous  punishment;  (2)  words 
falsely  spoken  of  a  person  which  impute  that  the 
party  is  infected  with  some  contagious  disease,  where, 
if  the  charge  is  true,  it  would  exclude  the  party  from 
society;  (3)  defamatory  words,  falsely  spoken  of  a 
person,  which  impute  to  the  party  unfitness  to  per- 
form the  duties  of  an  office  or  employment  of  profit, 
or  the  want  of  integrity  in  the  discharge  of  the  duties 
of  such  an  office  or  employment;  and  (4)  defamatory 
words,  falsely  spoken  of  a  party  which  prejudice  such 
party  in  his  or  her  profession  or  trade:  Pollard  v. 
Lyon,  91  U.  S.  225  (23  L.  Ed.  308,  see,  also,  Rose's 
U.  S.  Notes);  Waiiams  v.  Riddle,  145  Ky.  459  (140 
S.  W.  661,  Ann.  Cas.  1913B,  1151,  36  L.  R.  A.  (N.  S.) 
974). 

2, 3.  Obviously,  the  words  spoken  by  the  defendant 
cannot  be  assigned  to  Any  of  the  four  classes,  unless 
it  be  to  the  first  one  mentioned;  hence  we  shall  seek 
to  discover  whether  the  words  uttered  by  the  defend- 
ant are  in  the  present  state  of  the  law  in  this  juris- 
diction, included' in  the  first  class  of  cases.  It  is  ap- 
parent that  this  classification  made  of  actionable 
words  is  based  upon  an  arbitrary  rule  rather  than 
upon  the  result  of  inquiries  concerning  proximate 
cause  and  natural  effect,  because  if  the  rule  were 
framed  and  governed  by  considerations  of  cause  and 
effect  it  would  necessarily  include  many  cases  now 
excluded:  Quigley  v.  McKee,  12  Or.  22,  24  (5  ?ac.  347, 
53  Am.  Rep.  320) ;  Williams  v.  Riddle,  145  Ky.  459 
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(140  S.  W.  661,  Ann.  Cas.  1913B,  1151,  36  L.  B.  A. 
•(N.  S.)  974). 

An  examination  of  the  authorities  will  disclose  the 
fact,  as  illustrated  in  State  v.  Conklin,  47  Or.  509, 
516  (84  Pac.  482),  that  statements  may  be  found  to 
the  effect  that  spoken  words  are  actionable  per  se 
if  they  impute  the  commission  of  an  offense  liable 
to  indictment  and  punishment,  without  any  qualify- 
ing expressions  concerning  the  element  of  moral  tur- 
pitude, or  the  character  of  the  penalty  prescribed  fot* 
the  crime.  The  precedent  last  mentioned  must,  how- 
ever, be  read  in  the  light  of  the  facts  there  under  in- 
vestigation, and,  when  so  read,  it  becomes  manifest 
that  the  court  was  not  called  upon  to  decide,  and 
did  not  attempt  to  decide,  whether  words  were  action- 
able per  se  if  imputing  a  crime  for  which  an  indict- 
ment would  lie,  regardless  of  the  presence  or  absence 
of  moral  turpitude,  and  regardless  of  the  nature  of 
the  prescribed  punishment.  Perhaps  it  is  not  now 
important,  except  in  the  interest  of  accuracy,  to  de- 
termine whether  the  single  fact  that  the  imputed 
offense  is  indictable  is  alone  sufficient,  withqut  the 
presence  of  either  the  element  of  moral  turpitude  or 
the  element  of  infamous  punishment;  for  the  Reason 
that  although  it  may  be  difficult  to  phrase  a  satis- 
factory definition  of  moral  turpitude  (Ex  parte 
Mason,  29  Or.  18,  22  (43  Pac.  651,  54  Am.  St.  Rep. 
772),  the  words  uttered  by  the  defendant  impute  a 
charge  which,  if  true  and  constituting  a  crime,  un- 
questionably involve  moral  turpitude:  Pollard  v. 
Lyon,  91  U.  S.  225  (23  L.  Ed.  308).  In  Brooker  v. 
Coffin,  5  Johns.  (N.  Y.)  188  (4  Am.  Dec.  337),  the 
following  rule  was  given  as  the  test: 

**In  case  the  charge,  if  true,  will  subject  the  party- 
charged  to  an  indictment  for  a  crime  involving  moral 
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turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  will  be,  in  themselves,  actionable.*' 

This  test  has  been  so  often  applied  that  it  may  be 
accepted  as  a  correct  statement  of  the  law:  Pollard 
V.  Lyon,  91  U.  S.  225  (23  L.  Ed.  308) ;  Davi^v.  Slad- 
den,  17  Or.  259  (21  Pac.  140) ;  Clark  v.  Morrison,  80 
Or.  240,  244  (156  Pac.  429). 

Under  the  custom  of  London  a  whore  was  ** carted,*' 
and  on  that  account  to  characterize  a  woman  as  such 
was  actionable  per  $e  in  London;  but  with  this  ex- 
ception a  private  act  of  incontinence,  whether  forni- 
cation or  adultery,  was  cognizable  only  in  the  ecclesi- 
astical courts:  1  Bishop's  New  Or.  Law,  §§38,  501; 
State  V.  Moore,  1  Swan  (Tenn.),  136;  State  v.  Smith, 
32  Tex.  167;  2  Wharton  Or.  Law  (10  ed,),  §§117, 
1741;  1  Am.  &  Eng.  Ency.  Law  (2  ed.),  747;  13  Am. 
&  Eng.  Ency.  of  Law  (2  ed.),  1119.  Nor  did  repeated 
acts  of  fornication  or  adultery  constitute  a  crime, 
even  though  committed  with  many  persons :  1  Bishop 's 
New  Cr.  Law,  §  501 ;  State  v.  Evam,  27  N.  C.  (5  Ired.) 
603;  Reg.  v.  Pier  son,  1  Salk,  382. 

**A  *  whore'  is  a  woman  given  to  promiscuous  com- 
merce with  men,  usually  for  hire ' ' :  Bishop  on  Statu- 
tory Crimes  (2  ed.),  §  715;  40  Cyc.  933. 

A  prostitute  is  often  defined  as  a  female  given  to 
indiscriminate  lewdness  for  gain  {Davis  v.  Sladden, 
17  Or.  259,  264  (21  Pac.  140) ;  Bishop  on  Statutory 
Crimes,  §  641) ;  although  it  has  been  held  that  gain  is 
not  necessary:  32  Cyc.  732.  The  word.'* prostitution" 
has  no  common-law  meaning:  People  v.  Cummons,  56 
Mich.  544  (23  N.  W.  215),  and  to  be  a  common  pros- 
titnte  was  not  at  common  law  indictable  as  a  distinct 
and  substantive  offense:  32  Cyc.  732. 

It  makes  no  difference  then  whether  we  construe 
the  words  used  by  the  defendant  to  mean  the  acts  of 
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incontinence,  or  the  condition  produced  by  those  acts ; 
for  in  neither  event  do  the  words  import  a  crime 
at  common  law,  since  neither  a  private  act  of  incon- 
tinence, even  though  repeated  with  many  men,  nor  the 
condition  of  being  a  prostitute,  constitutes  a  crime; 
and  therefore  under  the  common  law  to  say  of  a 
woman  she  is  a  whore,  or  a  prostitute,  or  by  other 
language  to  impute  unchastity  to  her,  was  not  action- 
able per  se:  Boyd  v.  Brent,  3  Brev.  (S.  C.)  241; 
UnderhUl  v.  Welton,  32  Vt.  40;  Linney  v.  Maton,  13 
Tex.  449;  Reg.  v.  Pierson,  1  Salk.  382;  Douglas  v. 
Douglas,  4  Idaho,  293  (38  Pac.  934) ;  Battles  v.  Tyson, 
77  Neb.  563  (110  N.  W.  299,  15  Ann.  Cas.  1241,  24 
L.  R.  A.  (N.  S.)  577) ;  Pollard  v.  Lyon,  91  U.  S.  225 
(23  L.  Ed.  308) ;  Davis  v.  Sladden,  17  Or.  259,  261 
(21  Pac.  140) ;  17  R.  C.  L.  281. 

This  rule  of  the  common  law  that  spoken  words 
imputing  unchastity  to  a  female  are  not  actionable 
per  se,  because  not  imputing  a  crime,  is  gradually, 
but  surely,  undergoing  a  change.  This  change  is 
being  brought  about  both  by  statute  and  by  judicial 
decision.  In  England  a  change. was  wrought  by  the 
Slander  of  Women  Act,  1891,  Stat.  54,  55  Vict.,  Chap- 
ter 51,  which  enacts  that  words  imputing  unchastity 
or  adultery  to  a  woman  or  girl  shall  be  actionable 
without  proof  of  special  damage.  In  America  simi- 
lar statutes  have  been  passed  in  a  number  of  the 
states,  while  in  other  states  the  courts,  declaring  the 
old  rule  to  be  a  reproach  upon  the  law,  have  repudi- 
ated the  arbitrary  and  harsh  rule  of  the  common  law, 
and  held  that  words  imputing  unchastity  to  a  female 
are  actionable  per  se,  even  though  not  involving  a 
criminal  offense.  If  the  ^question  were  res  integra, 
the  writer  would  take  the  view  that  this  court  should 
adopt  the  better  and  by  far  the  more  logical  rule  that 
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words  imputing  unchastity  are  actionable  per  se,  even 
though  they  do  not  involve  a  criminal  offense;  but  in 
this  jurisdiction  the  question  is  foreclosed  by  the 
holding  in  Davis  v.  Sladden,  17  Or.  259  (21  Pac.  140), 
where  it  was  squarely  decided  that  the  common-law 
rule  controlled;  and  consequently  relief  from  the 
harsh  rule  now  governing  in  this  jurisdiction  must 
come,  and,  as  it  seems  to  the  writer,  should  come, 
from  the  legislature; 

In  many  and  probably  most  of  the  states  of  the 
Union  an  act  of  incontinence  in  some  or  many  of  its 
different  forms  is  made  punishable  criminally,  with 
the  result  that  in  such  jurisdictions  words  imputing 
unchastity  are  in  many  instances  actionable  per  se, 
for  the  reason  that  in  such  instances  they  impute  a 
crime  involving  moral  turpitude.  In  some  American 
jurisdictions  the  common  law  has  been  followed  with- 
out objection;  but  in  others,  although  adhering  to 
the  old  rule,  the  courts  have  not  done  so  without  pro- 
testing loudly  and  bitterly:  Williams  v.  Riddle,  145 
Ky.  459  (140  S.  W.  661,  Ann.  Gas.  1913B,  1151,  36 
L.  B.  A.  (N.  S.)  974) ;  Linney  v.  Maton,  13  Tex.  449; 
Battles  V.  Tyson,  77  Neb.  563  (110  N.  W.  299,  15  Ann. 
Cas.  1241,  24  L.  R.  A.  (N.  S.)  577) ;  Jones  v.  Heme, 
2  Wils.  87;  Lynch  v.  Knight,  9  H.  L.  Cas.  577  (8  Jur., 
N.  S.,  724,  5  L.  T.  291,  8  Eng.  Rul.  Cas.  382) ;  Smith 
V.  Silence,  4  Iowa,  321  (66  Am.  Dec.  137) ;  Landerback 
V.  Moore,  Tappan  (Ohio),  349,  Appendix  A;  17 
B.  C.  L.  280,  282. 

4.  In  this  state  the  act  of  fornication  is  not  made 
a  substantive  offense  punishable  criminally;  and  an 
act  of  incontinence  becomes  a  crime  only  when  there 
is  some  accompanying  element;  as,  for  example,  mar- 
riage of  one  of  the  parties.  In  this  state  adultery 
is  a  crime,  and  therefore  to  speak  of  a  married  woman 
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as  a  prostitute  is  to  charge  the  commission  of  a  crime : 
Davis  V.  Sladden,  17  Or.  259  (21  Pac.  140).  In  the 
instant  case,  however,  the  plaintiff  is  an  unmarried 
woman. 

The  defendant  argues  that  the  words  spoken  by  the 
defendant  impute  a  violatioh  of  Section  2087,  L.  0.  L., 
which  reads  thus: 

**If  any  person  shall  willfully  and  wrongfully  com- 
mit any  act  which  grossly  injures  the  person  or  prop- 
erty of  another,  or  which  grossly  disturbs  the  public 
peace  or  health,  or  which  openly  outrages  the  public 
decency  and  is  injurious  to  public  morals,  such  per- 
son, if  no  punishment  is  expressly  prescribed  therefor 
by  this  Code,  upon  conviction  thereof,  shall  be  pun- 
ished •  •  .'' 

This  statute  was  designed  to  cover  offenses  against 
the  public  peace,  the  public  health,  and  the  public 
morals,  not  elsewhere  made  punishable  by  the  Code, 
and  which  were  known  at  common  law  as  **  indictable 
nuisances'^:  State  v.  Wayimire,  52  Or.  281,  285  (97 
Pac.  46,  132  Am.  St.  Rep.  699,  21  L.  R.  A.  (N.  S.) 
56).  We  must  therefore  look  to  the  common  law  to 
ascertain  what  acts  openly  outrage  the  public  decency 
and  are  injurious  to  public  morals:  29  Cyc.  1279. 

5-7.  Before  inquiring  about  the  nature  of  acts  which 
were  indictable  nuisances  under  the  common  law,  we 
should  remind  ourselves  that  the  words  used  by  the 
defendant  are  to  be  taken  in  their  ordinary  sense, 
and  as  they  would  naturally  be  understood  by  those 
to  whom  they  were  addressed;  and  it  must  also  be 
remembered  that  innuendos  cannot  extend  the  mean- 
ing of  words  beyond  their  natural  import.    An  innu- 
endo can  only  serve  to  explain  some  matter  already 
expressed.    It  may  show  the  application,  but  it  cannot 
add  to,  or  enlarge,  or  change  the  sense  of  words: 
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Davis  V.  Sladden,  17  Or.  259  (21  Pac,  140) ;  Battles 
Y.  Tyson,  77  Nel?.  563  (110  N.  W.  299,  15  Ann.  Gas. 
1241,  24  L.  R.  A.  (N.  S.)  577) ;  17  R.  C.  L.  312;  Peast 
V.  Auer,  28  Ky.  Law,  794  (90  S.  W.  564,  4  L.  R.  A. 
(N.  S.)  560) ;  State  v.  Conklin,  47  Or.  509,  516  (84 
Pac.  482).  With  these  mles  of  construction  in  mind 
we  may  again  turn  to  Section  2087,  L.  0.  L. 

Although  at  common  law  a  single  act  of  private 
incontinence  was  not  indictable,  one  in  a  public  place 
and  witnessed  by  people  was  indictable  (Bishop  on 
Statutory  Crimes  (2  ed,),  §711);  and  although 
at  common  law  the  mere  cohabitation  of  a  man  and 
woman  between  whom  the  bond  of  marriage  did  not 
exist  was  not  a  crime,  yet  it  was  a  crime  if  some- 
thing publicly  indecent  existed  in  the  manner  of  asso- 
ciation :  20  R.  C.  L.  406 ;  Adams  v.  Commonwealth,  162 
Ky.  76  (171  S.  W.  1006,  L.  R.  A.  1916C,  651).  In 
the  absence  of  legislation,  fornication  and  adultery 
were  not  crimes  under  the  common  law,  unless  ac- 
companied by  such  circumstances  as  per  se  constituted 
a  misdemeanor,  as,  for  example,  when  it  was  open 
or  notorious  amounting  to  a  public  nuisance:  1 
Bishop's  New  Or.  Law,  38;  1  R.  C.  L.  632;  Richey 
V.  State,  172  Ind.  134  (87  N.  E.  1032,  139  Am.  St. 
Rep.  362,  19  Ann.  Cas.  654).  Generally  all  acts  of 
gross  and  open  lewdness,  are  indictable  at  common 
law:  1  Bishop  New  Cr.  Law,  §  500;  2  Wharton's  Or. 
Law  (10  ed.),  §  1432.  Again  noticing  Section  2087, 
Li.  0.  L.,  it  will  be  observed  that,  as  said  in  State  v. 
Nease,  46  Or.  433,  443  (80.  Pac.  897,  899),  the  legis- 
lature embodied  *'in  the  statute,  as  a  description  of 
the  oflFenses  prohibited,  the  essential  ingredients  of  a 
common-law  nuisance.'* 

To  say  of  an  unmarried  woman  that  she  is  a  prosti- 
tute, or  a  whore,  is  merely  to  ascribe  to  her  a  condi- 
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tion  brought  about  by  acts  of  incontinence  without  re- 
gard to  whether  there  was  or  was  not,  in  any  one  or 
more  of  the  acts  of  incontinence  producing  the  result 
or  condition  of  being  a  prostitute  or  a  whore,  any  ac- 
companying element,  as  for  example,  marriage  of  one 
of  the  parties  making  the  act  adultery  in  this  state, 
or  blood  relationship  of  the  parties  within  a  certain 
degree,  making  the  act  incest.    The  statute  makes  it 
an  offense  to  use  profane  language  upon  any  grounds 
used  as  a  watering  place  outside  of  any  incorporated 
city ;  and  yet  to  say  of  a  man  that  he  is  profane  would 
not  ordinarily  be  understood  to  mean  that  he  used 
profane  language  at  the  place  prohibited  by  law.    It 
is  true  that  it  is  unlawful  to  keep  a  bawdy-house, 
but  it  is  also  true  that  the  condition  ascribed  to  the 
plaintiff  by  the  defendant  does  not  necessarily  imply 
the  keeping  of  a  bawdy-house;  nor  indeed  does  it 
necessarily  imply  that  the  plaintiff  was  an  inmate  of 
such  a  house.    A  female  may  gain  for  herself  the  con- 
dition named  by  the  defendant  by  performing  the  acts 
privately  and  in  as  many  different  places  as  there  are 
acts.    The  words  used  by  the  defendant  do  not  imply 
public  and  open  acts  of  incontinence  any  more  than 
they  imply  private  acts  of  incontinence.    The  words 
do  imply  acts  of  incontinence  for  hire,  but  no  more. 
In  brief,  an  act  of  incontinence,  or  repeated  acts  of 
incontinence  may  or  may  not  be  punishable  criminally, 
depending    upon    the    accompanying    circumstances. 
There  are  different  circumstances,  which,  if  accom- 
panying an  act  of  incontinence,  make  the  act  a  crime ; 
and  there  are  as  many  different  classes  of  sexual  of- 
fenses as  there  are  different  classes  of  circumstances 
producing  criminality.    When,  therefore,  words,  such 
as  those  used  by  the  defendant,  are  spoken  of  a  per- 
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son,  one  can  only  conjecture  whether  there  was  or  was 
Hot  an  accompanying  element  of  criminality. 

The  words  spoken  by  the  defendant,  when  given 
the  meaning  which  they  are  ordinarily  understood  to 
carry,  cannot  be  said  to  impute  the  commission  of  a 
crime;  and  therefore  are  not  actionable  per  se;  and 
although  the  words  uttered  by  the  defendant  do  im- 
pute unchastity  to  the  plaintiflF,  that  circumstance 
does  not  render  them  actionable  per  se,  but  the  plain- 
tiflF must,  before  she  can  recover,  allege  and  prove 
special  damage.  The  plaintiflF  did  not  allege,  nor  did 
she  attempt  to  prove,  special  damage,  and  therefore 
the  judgment  must  be  affirmed.  Affibmbd. 

McBbids^  C.  Jm  and  Benson  and  Bubnbtt,  JJ.,  con- 
cur. 


Argaed  July  8,  petition  dismissed  July  31,  1020. 

SALEM  SAND  AND  GRAVEL  CO.  v.  OLCOTT, 

•       GOVBBNOB.* 

i" 

(IW  Pac.  77e.) 

Mandamus  wiU  not  Oontrol  Ezerclae  of  Discretiom. 

1.  Where  public  officers  have  discretionary  powers  as  to  per- 
formance of  an  official  duty,  writ  of  mandamus  will  Apt  issue  to 
control   their  discretion. 

Mandamus— Demarrer  to  Answer  Admits  Ayerments. 

2.  A  demurrer  to  the  answer  to  a  petition  for  mandamuB  admits  the 
averments    thereof. 

navigable  Waters— Land  Board  lias  Discretion  In  Leasing  for  Tak- 
ing Grayel,  and  Could  Reject  Only  Bid  Made. 

3.  Under  Laws  of  1920  (Sp.  Sess.)  Chapter  32,  Sections  1-3,  au- 
tliorizing  the  state  land  board  to  lease  the  beds  of  navigable 
fltreams    for    the    purx)Ofte    of   removing   gravel,    leases    to  be    made 


•On  remedy  of  lowest  bidder  for  refusal  of  authorities  to  award 
^•ontract  to  him,  see  notes  in  26  L.  B.  A.  711;  30  L.  E.  A.  (N.  S.) 
128.  Bepobteb. 
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after  notice  of  competitive  biddings,  fixing  the  formalities  as  to  the 
bids  and  providing  that  the  board  on  leasing  may  fix  stipulations 
protecting  the  rights  of  th«  state,  the  board  has  a  discretionary 
power,  and  it  may  reject  the  only  bid  made,  which  was  for  a  long 
time  lease  at  a  very  low  price,  where  it  had  given  notice  that 
any  and  all  bids  might  be  rejected,  for  to  allow  a  lease  on  t|i6 
terms  would  not  have  been  advantageous  to  the  state.  / 

Original  proceeding  in  Supreme  Court  in  mandamus. 

Department  2. 

This  is  an  original  proceeding  in  mandamus.  The 
plaintiff  is  an  Oregon  corporation  engaged  in  buying 
and  selling  sand  and  gravel,  with  its  principal  office 
and  place  of  business  in  the  City  of  Salem.  The  de- 
fendants are  the  members  and  the  clerk  of  the  state 
land  board  of  Oregon. 

The  petition  for  an  alternative  writ  alleges  that  the 
Willamette  River  is  a  navigable  stream  within  the 
boundaries  of  the  state,  and  that  pursuant  to  statute 
the  state  land  board  adopted  and  promulgated  certain 
rules  and  regulations  relating  to  the  sale  and  leasing 
of  sand  and  gravel,  prescribing  the  notice  necessary 
to  be  given  of  the  receipt  of  competitive  bids  for  such 
sale  and  leasing,  the  stipulations  to  be  contained  in 
such  leases  necessary  to  protect  the  interests  of  the 
state,  the  requiring  of  a  bond  and  the  forfeiture 
thereof  for  failure  to  operate  under  the  lease.  It  is 
charged  that  thereafter  the  board  duly  caused  to  be 
published  a  notice  to  the  effect  that  it  would  receive 
bids  up  to  11  A.  M.,  May  18,  1920,  for  a  lease  and  per- 
mit to  take,  remove,  and  sell  sand  and  gravel  from 
that  portion  of  the  bed  of  Willamette  River  within 
Marion  County,  specifically  described  in  the  petition; 
and  that  the  bids  should  specify  the  amount  offered 
per  cubic  yard,  the  minimum  yardage  for  each  year, 
and  the  term  for  which  the  lease  was  desired,  and 
should  be  accompanied  by  a  certified  check  for  10  per 
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cent  of  the  amount  of  the  bid  for  one  year  and  a  map 
showing  the  premises  and  owners  of  abutting  prop- 
erty with  the  residence  and  postoflSce  address  of  such 
owners. 

The  plaintiflF  alleges  that  on  May  17,  1920,  it  sub- 
mitted its  bid  in  the  amount  of  three  cents  per  cubic 
yard  for  a  lease  of  the  described  portions  of  the  river- 
bed for  a  term  of  five  years,  and  oflFered  to  remove  a 
minimum  of  5,000  cubic  yards  each  year,  forwarding 
with  the  bid  a  certified  check  for  $15,  which  was  10 
per  cent  of  the  amount  of  the  bid  for  one  year ;  that 
attached  to  such  bid  was  a  map  in  triplicate,  showing 
the  premises;  that  the  bid  complied  in  all  respects 
with  the  notice,  rules,  and  regulations  of  the  state  land 
board,  and  was  the  highest  received;  that  on  May  28, 
1920,  the  defendants  considered  the  application,  and, 
**  contrary  to  law,  rejected  the  same,  and  refused  to 
enter  into  a  contract  with  the  plaintiff  herein  for  the 
leasing  and  sale  of  gravel,  rock  and  sand  in  the  bed 
of  that  portion  of  the  Willamette  River  above  de- 
scribed, and  do  now  refuse  to  enter  into  such  lease 
or  contract'';  that  the  plaintiff  has  no  plain,  speedy, 
or  adequate  remedy  at  law;  that  the  right  to  the  per- 
formance of  the  act  sought  to  be  required  is  clear; 
and  that  the  defendants  can  give  no  valid  excuse  for 
their  refusal. 

Answering,  the  defendants  admit  the  advertisement 
for  bids  under  the  rules  and  regulations  of  the  stat- 
ute, a  copy  of  which  is  attached  as  an  exhibit,  and  the 
receipt  of  the  bid  and  bond  of  the  plaintiff  as  alleged. 
As  a  further  and  separate  defense  it  is  alleged  that 
the  application  of  the  plaintiff  came  on  for  hear- 
ing before  the  board  on  May  28,  1920,  and  was  duly 
considered;  that  because  it  appeared  to  the  board 
tliat  it  was  not  expedient  or  for  the  best  interests 
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of  the  State  of  Oregon  to  accept  any  bid  for  less  than 
a  minimum  charge  of  ten  cents  per  cubic  yard,  and 
was  not  advisable  to  grant  a  lease  for  the  yardage 
desired,  for  the  price  offered  for  five  years,  the  appli- 
cation was  rejected ;  and  that  the  defendants  then 
declined  and  still  refuse  to  enter  into  a  contract  with 
the  plaintiflF  for  less  than  a  minimum  price  of  ten 
cents  per  cubic  yard.  They  deny  that  such  refusal  is 
contrary  to  law. 

Among  other  things,  the  published  notice  recited 
that  *'the  board  reserves  the  right  to  reject  any  and 
all  bids,  whether  before  or  after  the  award,  *  *  and 
reserves  the  right  to  lease  the  whole  of  the  described 
premises  or  any  portion  thereof, '^  and  that  *'all  bids 
shall  be  made  subject  to  the  terms,  provisions  and 
conditions  of  the  rules  and  regulations  adopted  and 
promulgated  by  the  state  land  board  of  the  State  of 
Oregon,  for  the  purpose  of  carrying  out  and  making 
effective  the  provisions  of  chapter  32  of  the  General 
Laws  of  Oregon,  adopted  at  the  special  legislative 
session  of  1920,  and  on  file  with  the  undersigned  and 
open  to  public  inspection. ' '    The  rules  and  regula- 
tions to  which  reference  is  made  provide  in  part  that 
'*the    state   may   lease   beds    of   navigable    portions 
of   navigable    streams    for    the    purpose    of    remov- 
ing gravel,  rock  and  sand  therefrom,''  that  ** leases 
will    be    executed    in    the    discretion    of    the    state 
land    board,    upon    competitive    bidding    after    no- 
tice,'' and  that  **any  lease  shall  be  given  for  such  a 
period  of  time  as  may  be  determined  by  the  board.*' 

The  plaintiff  demurred  to  the  further  and  separate 
answer  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  It  contends  that  be- 
cause it  has  complied  with  all  required  formalities 
and  submitted  the  highest  and  only  bid,  it  is  the 
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legal  duty  of  the  defendants  to  award  it  the  desired 
lease  for  the  period  of  five  years  at  the  price  stipu- 
lated in  the  bid.  The  defendants  claim  that  their  au- 
thority is  discretionary,  and  that  they  rejected  the 
plaintiff's  bid  in  the  exercise  of  that  discretion,  for 
the  best  interests  of  the  state.  Dismissed. 

For  the  plaintiff  there  was  a  brief  over  the  names 
of  Messrs.  McNary,  McNary  &  Keyes  and  Mr.  E.  M. 
Page,  with  oral  arguments  by  Mr.  John  H.  McNary 
and  Mr.  Walter  E.  Keyes. 

For  the  defendants  there  was  a  brief  over  the 
name  of  Mr.  George  M.  Brown,  Attorney  General,  with 
oral  arguments  by  Mr.  Brown  and  Mr.  L.  A.  LU- 
jeqvist. 

JOHNS,  J. — The  question  presented  involves  the 
construction  of  Chapter  32,  Laws  of  1920,  entitled 
''An  act  relating  to  the  use,  leasing  and  sale  of 
gravel,  rock  and  sand  in  the  beds  of  navigable 
streams,  and  under  navigable*  waters,  by  the  state  land 
board;  relating  to  and  providing  penalties  for  the 
violation  of  this  'act,  and  declaring  an  emergency,*' 
and  the  powers  and  duties  of  the  state  land  board 
thereunder.  The  material  provisions  of  the  enact- 
ment are  as  follows: 

''Section  1.  The  state  land  board  is  hereby  author- 
ized to  lease  the  beds  of  navigable  portions  of  navi- 
gable streams  for  the  purpose  of  removing  gravel, 
rock  and  sand  therefrom.  Such  lease  shall  not  be 
made  except  after  notice  of  competitive  bidding.  *  * 

"Section  2.  Any  person  desiring  to  take  gravel, 
rock  or  sand  from  state  properties  may  apply  to  the 
state  land  board  for  a  lease,  and  such  application 
shall  be  accompanied  by  a  map  showing  the  premises 
and  the  ownership  of  the  abutting  property.    After 

97  Or.— 17 


258  Salem  Sand  &  Gravel  Co.  v.  Olcott.      [97  Or. 


such  notice  as  may  be  prescribed  by  the  state  land 
board,  it  shall  receive  sealed  bids  on  the  lease  and 
thereafter  award  the  lease  to  the  highest  bidder.  •  • 
''Section  3.  The  state  land  board  may  thereafter 
enter  into  contract  of  lease  with  such  stipulations  pro- 
tecting the  interest  of  the  state,  as  the  land  board 
may  require,  and  require  a  bond  to  be  given  by  the 
lessee  for  performance  of  such  stipulations,  and  pro- 
viding for  forfeiture  for  nonpayment  or  failure  to 
operate  under  said  contract.  •  •  >» 

Section  4  permits  the  employment  of  assistance  to 
carry  out  the  terms  of  the  act,  and  requires  the  ser- 
vices of  the  attorney  general  and  state  engineer  when 
needed.  It  specifies  also  that  after  the  payment  of 
all  incidental  expenses  the  proceeds  of  sales  and 
leases  under  the  act  are  to  be  turned  over  to  the 
irreducible  school  fund.  Subject  to  the  exceptions 
therein  stated,  Section  5  makes  it  unlawful  for  any- 
one to  remove  gravel,  rock,  or  sand  from  the  bed  of 
any  navigable  stream  without  the  consent  of  the  state 
land  board,  and  specifies  a  jail  sentence  or  a  fine  for 
violation  of  the  act. 

The  answer  staH;es  and  the  demurrer  admits  that 
the  rules  and  regulations  were  adopted  by  the  board 
''for  the  purpose  of  carrying  out  and  making  effective 
the  provisions  of  Chapter  32,**  Laws  of  1920,  and  that 
they  specify: 

"Leases  will  be  executed  in  the  discretion  of  the 
state  land  board  *  *  for  such  a  period  of  time  as  may 
be  determined  by  the  board.** 

The  demurrer  also  admits  that  in  the  published  no- 
tice  for  bids  the  board  reserved  "the  right  to  reject 
any  and  all  bids,  whether  before  or  after  the  award,'* 
and  that  "all  bids  shall  be  made  subject  to  the  terms, 
provisions  and  conditions  of  the  rules  and  regulations 
adopted  and  promulgated  by  the  state  land  board.*' 
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1-3.  The  defendants  are  public  officers  of  the  state. 
The  rule  in  such  cases  is  well  stated  in  High's  Ex- 
traordinary Legal  Remedies  (3  ed.),  Section  42,  as 
follows : 

'*In  all  matters  requiring  the  exercise  of  official 
judgment,  or  resting  in  the  sound  discretion  of  the 
person  to  whom  a  duty  is  confided  by  law,  mandani/us 
will  not  lie,  either  to  control  the  exercise  of  that  dis- 
cretion, or  to  determine  upon  the  decision  whiclf  shall 
be  finally  given.  And  whenever  public  officers  are 
vested  with  powers  of  a  discretionary  nature  as  to 
the  performance  of  any  official  duty,  or  in  reaching 
a  given  result  of  official  action  they  are  required  to 
exercise  any  degree  of  judgment,  while  it  is  proper 
by  mandamvrS  to  set  them  in  motion  and  to  require 
their  action  upon  all  matters  officially  intrusted  to 
their  judgment  and  discretion,  the  courts  will  in  no 
manner  interfere  with  the  exercise  of  their  discretion, 
nor  attempt  by  mandamAis  to  control  or  dictate  tjie 
judgment  to  be  given.'' 

3  McQuillin  on  Municipal  Corporations,  Section 
1229,  says: 

**  Where  discretion  is  conferred  to  reject  *any  and 
all  bids,'  it  is  held  that  the  courts  will  not  interfere 
with  the  discretion  unless  exercised  with  a  fraudulent 
intent,  to  the  injury  of  the  party  complaining,  and 
where  the  injury  is  to  be  a  vested  right.  *  • 

''Although  it  is  a  ride  of  the  board  empowered  to 
let  certain  contracts  to  award  the  contract  to  the 
lowest  and  best  bidder,  yet  if  it  reserves  the  right  to 
reject  any  and  all  bids,  no  bidder  can  claim  any  con- 
tractual rights  until  he  has  been  awarded  the  con- 
tract." 

In  Molloy  v.  City  of  New  RocheUe,  198  N.  Y.  App. 
402  (92  N.  E.  94,  30  L.  R.  A.  (N.  S.)  126),  the  opinion 
by  Mr,  Justice  Chase  states  the  rule  thus: 

**No  contractual  relation  can  arise  merely  from  a 
bid  imless  by  the  terms  of  the  statute  and  the  adver- 
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tisement  a  bid  in  pursuance  thereof  is,  as  a  matter 
of  law,  an  acceptance  of  an  offer  wholly  apart  from 
any  action  on  the  part  of  the  municipality  or  any  of 
its  officers. '* 

We  quote  the  following  from  28  Cyc,  page  1030 : 

*'The  right  to  reject  all  bids  is  often  expressly  se- 
cured to  the  municipality  by  charter ;  but,  even  in  the 
absence  of  such  express  grant,  it  is  very  generally 
held  that  the  proper  municipal  authorities  may,  at 
their  discretion,  reject  all  bids,  especially  if  the  right 
to  do  so  has  been  reserved  in  the  advertisement.*' 

It  is  true  that  in  Springfield  MiUing  Company  v. 
Lane  Cotmty,  5  Or.  265,  under  the  facts  there  shown 
to  exist,  this  court  held : 

**When  a  public  body  or  officer  has  been  clothed  by 
statute  with  power  to  do  an  act  which  concerns  the 
public  interest,  the  execution  of  the  power  is  a  duty, 
and,  though  the  phraseology  of  the  statute  be  permis- 
sive, it  is  nevertheless  to  be  held  peremptory.  •  * 

*'When  a  statute  confers  upon  an  inferior  tribunal 
power,  and  at  the  same  time,  prescribes  a  mode  of 
exercising  that  power,  the  mode  becomes  the  measvre 
of  the  power,  and  such  mode  must  be  substantially, 
if  not  strictly,  followed.'* 

But  in  the  same  opinion  it  is  said : 

*' There  can  be  no  question  but  that  the  County 
Court  had  been  invested  with  this  power  of  providing 
for  the  construction  and  repair  of  bridges,  and  of 
appointing  a  superintendent  in  such  a  case,  for  the 
public  good,  and  that  the  construction  and  repair  of 
bridges  concerns  the  public  interest.'* 

It  will  be  noted  that  the  court  there  found  that  the 
power  vested  in  the  County  Court  was  for  the  public 
good,  and  that  the  repair  and  construction  of  county 
bridges  were  matters  of  public  interest.  In  the  in- 
stant case  there  is  nothing  in  the  statute  or  the  plea.d* 
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ings  from  which  this  court  could  hold  that  it  would 
be  for  the  public  good  or  in  the  interest  of  the  state 
to  award  the  lease  to  the  plaintiff  according  to  its 
bid.  The  answer  here  alleges,  and  the  demurrer,  ad- 
mits the  defendants'  claim,  that: 

**It  is  not  expedient  or  for  the  best  interests  of  the 
State  of  Oregon,  or  the  irreducible  school  fund 
thereof,  to  enter  into  a  lease  or  contract  for  less  than 
such  minimum  yardage  of  ten  cents  per  cubic  yard 
or  upon  the  terms  applied  for  by  plaintiff.'' 

The  law  was  enacted  for  the  use  and  benefit  of  the 
state  in  its  sovereign  capacity. 

In  State  ex  rel.  v.  Malheur  Cotmty  Court,  54  Or. 
255  (101  Pac.  907),  this  court  held: 

'*If  the  making  of  an  order  is  a  mere  ministerial 
act,  involving  no  exercise  of  judgment  or  judicial 
power,  mandanvus  is  the  proper  remedy  to  compel  it; 
but  where  an  act  is  judicial  or  involves  the  exercise 
of  judgment  or  discretion,  and  such  judgment  has 
been  exercised,  mandamus  will  not  lie  to  compel 
amendment  or  correction  thereof,  though  the  action 
was  erroneous. '* 

Analyzing  Chapter  32,  Laws  of  1920,  we  note  in 
Section  1,  **the  state  land  board  is  hereby  author- 
ized," The  word  **  authorized "  is  synonymous  with 
**  empowered. ' '  In  the  sense  here  used  it  implies  dis- 
cretion. In  Armstrong  v.  Murphy,  65  App.  Div.  123, 
125  (72  N.  Y.  Supp.  473,  474),  it  is  said: 

^*The  rule  undoubtedly  is  that  where  public  bodies 
or  oflBcers  are  empowered  to  do  that  which  the  public 
interests  require  to  be  done,  and  adequate  means  are 
placed  at  their  disposal,  the  proper  execution  of  the 
power  may  be  insisted  on,  though  the  statute  confer-  ' 
ring  it  be  only  permissive  in  its  terms.  *  •  The  word 
*may'  is  thus  construed  at  times  to  mean  'must'  But 
why,  it  may  be  asked,  should  this  construction  be 
given  to  the  act  under  consideration!    What  public 
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interest  demands  that  the  mayor  should  be  required, 
under  all  circumstances,  to  accept  the  fee  and  grant 
the  license  t  It  seems  to  me  that  it  is  quite  the 
other  way.  The  public  good  *  *  requires  that  the 
permissive  words  m  question  should  be  read  in  their 
natural  and  ordinary  sense.'' 

It  is  true  that  Section  2  of  the  act  says  that  upon 
the  receipt  of  bids  the  defendant  **shalP'  thereafter 
award  the  lease  to  the  highest  bidder.  Standing  alone, 
this  might  support  the  contention  of  the  petitioner, 
but  Section  3  provides  that  the  board  shall  enter  into 
contracts,  **with  such  stipulations  protecting  the  in- 
terests of  the  state  as  the  land  board  may  require.** 
2  Lewis'  Sutherland  on  Statutory  Construction 
(2  ed.),  page  1116,  announces  the  following  rule: 

**  Unless  a  fair  consideration  of  a  statute,  directing 
the  mode  of  proceeding  of  public  officers,  sho^s  that 
the  legislature  intended  compliance  with  the  provi- 
sion in  relation  thereto  to  be  essential  to  the  validity 
of  the  proceeding,  it  is  to  be  regarded  as  directory 
merely.  Those  directions  which  are  not  of  the  es- 
sence of  the  thing  to  be  done,  but  which  are  given 
with  a  view  merely  to  the  proper,  orderly,  and  prompt 
conduct  of  the  business,  and  by  the  failure  to  obey 
which  the  rights  of  those  interested  will  not  be  preju- 
diced, are  not  commonly  to  be  regarded  as  manda- 
tory. ' ' 

r 

Considering  the  purpose  and  language  of  the  act, 
it  was  never  the  intent  of  the  legislature  that  the  de- 
fendants should  be  required  to  sell  or  lease  sand  or 
gravel  belonging  to  the  state,  at  anything  but  a  fair 
and  reasonable  price.  When  the  petitioner  submitted 
its  bid,  it  knew  of  the  existence  of  the  rules  and  regu- 
lations, and  that  under  the  terms  of  the  published 
notice  the  defendants  reserved  the  right  to  reject  jany 
and  all  bids.    Its  offer  to  contract  was  based  upon 
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and  subject  to  the  published  notice  and  such  rules 
and  regulations.  If  the  defendants  could  now  be  com- 
pelled to  execute  a  lease  for  five  years  at  a  stipulated 
price  of  three  cents  per  cubic  yard,  for  like  reasons 
and  under  similar  conditions  they  could  be  required 
to  execute  a  lease  for  twenty-five  or  fifty  years  at  a 
price  of  two  cents  or  even  one  cent  per  cubic  yard. 
That  was  never  the  intent  of  the  legislature. 
The  petition  is  dismissed.  Dismissed. 

McBbidb,  C.  J.,  and  Bean  and  Bennett^  JJ.,  concur. 


'Argued  May  26,  reversed  July  13,  rebearing  denied  September  14, 

1&20. 

EMMONS  V.  SOUTHERN  PAC.  CO- 

(191  Pac.  333.) 

Baflroadfl — ^Violation  of  Speed  Ordinance  Negligence. 

1.  Banning  a  train  in  Tiolation  of  a  speed  ordinance  is  negli- 
gence per  96, 

Municipal  Corporationa— Enabling  Ordinance  Constraed  as  to  Vote 
Pezmitting  More  Than  One  Beading  at  One  Meeting;  'ITnan- 
ifflOQS  Vote.*' 

2.  General  enabling  ordinance,  providing  that  "no  ordinance 
shall  pass  more  then  two  readings  at  any  one  meeting,  except  hj 
unanimous  vote/'  held  not  to  require  a  special  unanimous  vote  to 
permit  more  than  one  reading  at  one  meeting,  the  words  "unani- 
mous vote"  having  reference  to  the  vote  on  the  ordinance. 

Mnnidpal  Oorporatione — Ordinaaees  Preemned  Regularly  Paeead. 

3.  In  the  absence  of  affirmative  showing  to  the  contrary,  the 
necessary  requirements  will  be  presumed  to  have  been  complied 
with  in  the  enactment   of  ordinances. 

Appeal  and  Error— Appellant  cannot  Complain  of  Fayorable  Error. 

4.  Appellant  cannot  complain  of  error  in  his  favor. 

Appeal  and  Error— Remarks  of  Oonnsel,  not  Dnly  Objected  to,  wlU 
not  be  Conaidered. 

5.  Remarks  of  Counsel  will  not  be  reviewed  on  appeal,  where 
appellant  did  not  object  to  court's  ruling  on  objection  to  remarks, 
or  did  not  ask  for  a  ruling  thereon. 
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Ballroadfl— BightB  and  I>ati68  ftt  PabUc  Crossing  Stated. 

6.  It  is  the  duty  equally  of  traTelers  and  trainmen  to  us^  rea- 
sonable diligence  to  avoid  a  collision  at  a  crossing,  but  the  train 
has  the  right  of  way  and  the  preference  in  passing  the  point  of 
intersection. 

Bailroads— AntomobUe  DrlTar  Held  CknitxHmtorily  Kei^igmt. 

7.  An  automobile  driver,  who  proceeded  to  cross  the  trc^ck  with 
knowledge  of  approaching  train  and  who  so  operated  the  automobile 
that  it  stalled  on  the  track,  and  then  made  no  effort  to  escape  in- 
jury by  the  train  held  contributorily  negligent. 

Bailroad^—Duty  to  Person  on  Track  Stated. 

8.  In  the  absence  of  knowledge  to  the  contrary  or  some  fact 
which  ought  to  arouse  his  suspicion,  motorman  of  electric  train 
has  a  right  to  presume  that  one  seen  at  a  public  crossing  is  in  pos- 
tesaion  of  all  of  his  senses,  and  that  eare  for  his  own  safety  will 
induce  him  to  use  them  and  to  act  on  the  warnings  conveyed 
through  them. 

Kallroada— BeUance  on  ObserTaace  of  Speed  Ordtnance  Held  not 
JosUfled. 

9.  An  automobile  driver  approaching  a  crossing  has  a  right  to 
presume  that  the  railroad  will  obey  a  speed  ordinance,  but  cannot 
rely  on  such  presumption  when  she  has  knowledge  of  train  ap- 
proaching at  a  greater  rate  of  speed  than  that  allowed  by  the 
ordinance. 

BallroadB— I«ast  Clear  Chance  Doctrine  Defined. 

10.  Bailroad  is  not  liable  for  injuries  to  person  on  track  under 
last  clear  chance  doctrine  if  the  negligence  of  such  person  con- 
tinues down  to  the  moment  of  the  collision. 

Kegligence— Last  Clear  Chance  Doctrine  Defined. 

11.  The  "last  clear  chance  doctrine"  applies  only  where  defend- 
ant had  actual  knowledge  of  plaintiff's  peril  in  time  to  prevent 
injury  by  the  diligent  nse  of  the  means  at  hand. 

[As  to  concurrent  negligence  of  plaintiff  as  defeating  recovery 
under  last  clear  chance  doctrine,  see  note  in  Ann.  Caa.  1912By 
888.] 

Negligence— Laat  Clear  Chance  Doctrine  most  be  Pleaded. 

12.  To  invoke  the  last  clear  chance  doctrine,  plaintiff  must  plead. 
it. 

Ballroada— Complaint  Htid  not  to  Plead  Last  Clear  Chance  Doc 

trine. 

13.  An  automobile  driver's  complaint,  alleging  that  the  train- 
men saw  the  automobile  on  the  track  in  time  to  have  stopped  "be- 
fore  reaching  it,  without  alleging  that  they  were  aware  that  tlie 
driver  was  in  danger,  or  that  her  engine  had  stopped  while  aato- 
mobile  was  on  the  track,  or  that  there  was  anything  in  her  aitiiA. 
tion  indicating  that  she  was  unable  to  move  held  insufficient  to  in- 
voke  the  last  clear   chance  doctrine. 

[As    to  accidents    to    automobiles    at    railroad    crossings,    see 
notes  in  Ann  Ca&   1913B,  680;   Ann.   Oaa.   1915B^   767.] 


/ 
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Ballroads— Knowledge  of  Peril  Held  Qnestian  for  Jury. 

14.  In   an   action   for   injuries   to   the    driver   of   an    automobile 
•tailed  on  the  traek,  whether  the  trainmen  had  actoal  knowledge^ 
of  the  driver's  danger  and  her  inability  to  extricate  herself  in  time^ 
to  avoid  the  injury    held  for  jury. 

Txial— Directed  Verdict  Properly  Befiused  on  Soffldent  Evidence 
not  Within  Pleadings.  ^ 

15.  In  an  action  for  injury  to  an  automobile  driver  in  a  col- 
lision, where  the  evidence  was  eufficient  to  go  to  the  jury  on  the 
question  of  the  railroad's  liability  under  the  last  clear  chance  doc- 
trine, though  it  was  not  sufficiently  pleaded,  the  denial  of  motion 
for  a  directed  verdict  was  proper,  since  plaintiff  *  might  be  able  to 
amend  her  complaint,  and  ought  to  have  the  opportunity  to  so  do. 

Master  and  Servant — Judgment  Against  Employer  Improper  on  Ver- 
dict Failing  to  Find  Ag)Rlnst  Alleged  Negligent  Employee 
Joined  as  Defendant. 

16.  In  an  action  against  an  electric  railroad  and  motormian  for 
injuries  in  collision  based  on  negligence  of  motorman,  judgment  for 
plaintiff  against  railroad  on  verdict  against  railroad,  but  not 
against  motorman,  will  be  reversed,  where  no  judgment  has  been 
rendered  for  motorman,  since  railroad's  liability  must  be  predicated 
on  motorman's  negligence. 

Appeal  and  Error— OoBt»— Prevailing  Party  cannot  Becover  Costs 
and  Disbursements  W)iere  Defeated  on  AppeaL 

17.  Where  cause  must  be  reversed  for  a  new  trial,  no  notice 
will  be  taken  of  complaints  as  to  cost  bill  of  plaintiff,  as  in  such 
ease  he  is  not  entitled  to  recover  costs  of  first  trial. 

Appeal  and  Ezior— Error  in  Entering  Jodgment  on  Insofflcient 
Verdict  Reviewable  Begardlees  of  Motion  for  New  Trial  and 
Error  in  Refusing  Amendment  of  Motion  not  Considered. 

18.  Under  Section  172,  L.,  O.  L.,  the  error  in  entering  judgment 
on  an.  insufficient  verdict  presents  a  question  of  law  reviewable  on 
appeal,  where  the  pleadings,  verdict,  and  judgment  upon  which  the 
question  of  whether  court  erred  depends  are  on  file  in  the  Circuit 
Court,  and  are  shown  by  the  record,  and  error  in  refusing  leave 
to  amend  motion  for  new  trial  in  reference  thereto  is  therefore 
negligible. 

From  Multnomah:    Calvin  17.  Gantenbein,  Judge. 

Department  1. 

The  plaintiff  instituted  this  action  against  the 
Sonthem  Pacific  Company,  a  Kentucky  corporation, 
and  its  motorman,  Jesse  Woodson,  who  resides  in 
Oregon.  She  claims  to  have  been  injured  by  a  colli- 
sion of  one  of  the  defendant's  trains  with  an  automo- 
bile   which    she    was    driving,    accompanied  by  her 
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brother,  in  the  town  of  Beaverton  in  this  state.  She 
alleges  that  at  the  time  of  the  aocident  the  defendant 
'Vyoodson,  as  the  employee  of  the  defendant  company, 
was  the  motorman  in  charge  of  its  train  causing  the 
injury,  and  that  the  accident  happened  where  the  rail- 
way track  running  in  an  easterly  direction  crosses 
a  public  road  known  as  the  Portland-Hillsboro  Boad. 
According  to  the  complaint,  this  passageway  is  used 
each  day  by  pedestrians,  wagons,  bicycles,  automo- 
biles, and  other  vehicles,  and  on  the  day  of  the  acci- 
dent the  plaintiff  was  driving  the  automobile  men- 
tioned in  a  southerly  direction  and  across  the  track 
at  that  point.  The  charging  part  of  the  complaint 
reads  thus: 

''That  on  the  3d  day  of  August,  1916,  at  the  hour 
of  7  p.  M.  the  automobile  which  the  plaintiff  was  care- 
fully and  cautiously  driving  became  stalled  upon  the 
defendant's  railway  track  just  west  of  the  depot  at 
Beaverton,  Oregon.    That  after  the  defendants  saw 
the  said  automobile  standing  on  the   said  crossing 
and  while  the  automobile  was  so  stalled  on  the  de- 
fendant's railway  track,  an  electric  train  owned  and 
operated  by  the  said  defendants  approached  from  the 
west   at  a   rate   of   speed  prohibited   by    ordinance 
number  25  of  the  said  town  of  Beaverton,  Oregon, 
and  at  a  rate  of  speed  in  excess  of  eight  miles  per 
hour,  and  said  train  came  down  upon  and  struck  the 
plaintiff  and  the  automobile  in  which  plaintiff  was 
seated.    That  the  time  after  the  defendants  saw  said 
automobile  standing  on  the  said  crossing  was  ample 
in  which  to  stop  said  train  before  it  struck  said  auto- 
mobile.   That  defendants  carelessly  and  negligently 
and  recklessly  operated  said  train  in  a  careless,  neg- 
ligent and  reckless  manner  upon  said  main  line  rail- 
road, at  a  speed  greatly  exceeding  a  safe  speed  at 
that  time  and  place.    That  defendant  and  defendant's 
employees  carelessly  and  negligently  allowed  and  per- 
mitted the  said  train  to  run  through  the  said  to^wn 
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at  a  rate  of  ^eed  prohibited  by  the  ordinances  of 
the  said  town  of  Beaverton,  and  at  a  rate  of  speed 
in  excess  of  eight  miles  per  hour.  That  defendants 
carelessly  and  negligently  and  recklessly  failed  to 
control  or  stop  said  train  after  the  motorman  who 
was  operating  said  train  and  who  was  in  charge 
thereof  saw  and  knew,  or,  with  the  exercise  of  due 
care  and  caution,  could  have  known  and  seen  said 
automobile  standing  upon  said  railway  track  on  the 
crossing  ahead  of  said  train,  there  being  ample  time 
within  which  said  train  could  have  been  stopped  and 
a  collision  with  the  plaintiff  prevented;  that  defend- 
ants carelessly  and  negligently  and  recklessly,  after 
the  motorman  who  was  operating  said  train  saw  and 
knew,  or,  with  the  exercise  of  due  care  and  caution 
could  have  known  and  seen  said  automobile  standing 
upon  the  said  railway  track  on  the  crossing  ahead 
of  said  train,  carelessly  and  negligently  allowed  and 
permitted  said  train  to  violently  strike  and  collide 
with  the  said  automobile  in  which  plaintiff  was  riding 
and  the  plaintiff,  thereby  throwing  the  said  automo- 
bile and  plaintiff  off  of  the  track  without  any  fault 
of  the  plaintiff,  causing  her  to  be  seriously  and  per- 
manently injured/' 

The  complaint  also  contains  allegations  descriptive 
of  the  injuries  which  plaintiff  received,  and  aver- 
ments of  her  damages. 

The  answer  traverses  the  allegations  of  the  com- 
plaint already  quoted  and  particularly  its  averments 
respecting  ordinance  No.  25  of  the  town  of  Beaverton, 
regulating  the  speed  of  vehicles.  It  admits  the  cor- 
porate character  of  the  town  and  the  location  of  the 
railway  track  and  its  crossing  of  the  Portland-Hills- 
boro  Eoad  at  grade  in  Beaverton,  and  that  the  plain- 
tiff at  the  time  and  place  mentioned  in  her  complaint 
was  driving  an  automobile  in  a  southerly  direction 
on  the  road  and  across  the  track  near  the  defendant 
company's  station  at  Beaverton.    The  answer  joins 
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isque  with  the  complaint  on  other  matters  not  neces- 
sary to  detail.  Affirmatively,  defendant's  pleading 
states,  in  substance,  that  at  the  time  and  place  men- 
tioned in  the  complaint,  the  defendant  company's 
train,  while  approaching  the  station  at  Beaverton 
and  operated  in  a  careful  manner,  struck  the  auto- 
mobile driven  by  the  plaintiff.  It  charges  that  the 
collision  and  consequent  injury  to  the  plaintiff,  if  any, 
were  the  result  of  her  own  carelessness  and  negligence 
in  operating  the  automobile  and  in  failing  to  stop 
it  at  a  safe  distance  from  the  track,  although  she  had 
a  full  and  unobstructed  view  of  the  track  and  the 
approaching  train;  that  she  slowed  down  her  car  as 
'she  approached  the  track  until  it  stopped,  or  its  mo- 
tion was  barely  perceptible,  and  then  suddenly,  in 
disregard  of  the  whistle  and  ringing  of  the  bell  on 
the  train,  started  the  automobile  forward,  and  then 
stopped  it  on  the  track  immediately  before  the  train, 
so  that  the  collision  was  inevitable,  notwithstanding 
the  defendants  used  every  means  possible  to  stop  and 
prevent  the  collision;  and  that  the  same  was  the  acci- 
dent described  in  plaintiff's  complaint. 

A  further  defense  sets  out  the  corporate  character 
of  the  town  of  Beaverton,  the  passage  by  its  town 
council  of  ordinance  No.  11,  regulating  the  enactment 
and  taking  eflfect  of  ordinances,  •  and  the  attempted 
passage  of  ordinance  No.  25,  regulating  the  speed  of 
vehicles  in  the  town;  and  charges  that  by  reason  of 
certain  alleged  defects  in  the  passage  of  the  latter 
ordinance  it  is  null  and  void.    Under  this  head  it  is 
specified  that  ordinance  No.  25  was  introduced,  rea.d 
three  times,  and  passed — all  at  the  same  meeting   of 
the  council  on  August  5,  1912,  without  vote,  consent, 
or    authorization  by  the  council    allowing  the  thiiti 
reading  or  posting  of  the  said  ordinance,  and  without 
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any  first  or  third  or  any  reading  of  said  ordinance 
by  sections,  and  that  the  certificate  of  the  town  re- 
corder does  not  specify  in  what  particular  pnblio 
places  said  ordinance  No.  25  was  posted. 

The  answer  is  challenged  by  the  reply  in  material 
particulars.  The  cause  was  submitted  to  the  jury, 
which  returned  the  following  verdict  on  February  8, 
1919: 

**In  the  Circuit  Court  of  the  State  of  Oregon  for 

Multnomah  County. 

Oma  Emmons, 

Plaintiff, 

vs. 

Southern  Pacific  Co., 

Defendant.  ^ 

Verdict. 

**We,  the  jury,  having  been  first  impaneled,  and 
duly  sworn  and  truly,  to  try  the  above-entitled  cause, 
find  for  the  plaintiff  and  assess  the  amount  of  dam- 
ages at  $5,000." 

This  was  signed  by  the  foreman  and  ten  other  jurors. 
The  court  discharged  the  jury,  and  entered  judgment 
against  the  Southern  Pacific  Company  alone,  for  the 
amount  of  the  verdict.  A  cost  bill  was  filed  and  cer- 
tain objections  were  made  by  the  company  to  the 
same.  This  defendant  within  the  time  allowed  by  the 
court  filed  a  motion  for  a  new  trial  on  the  following 
grounds : 

**(1)  The  admission  in  evidence  of  ordinance 
Uo.  25,  of  the  town  of  Beaverton,  Oregon,  relating  to 
the  regulations  of  speed  in  said  town;  and 

**(2)  Submitting  to  the  jury  a  prior  negligence  of 
the  defendant  in  running  at  excessive  speed,  under  the 
ordinance  of  said  town  of  Beaverton,  under  the  doc- 
trine of  the  last  clear  chance.'' 
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For  want  of  time  to  hear  unfinished  business,  the 
cause  was  continued  until  the  following  term,  at  which 
time  the  defendant  company  moved  for  leave  to  file 
an  amended  motion  for  a  new  trial,  urging  the  follow- 
ing grounds  in  addition  to  those  already  mentioned: 

*'(3)  In  the  execution  and  reception  of  an  alleged 
verdict,  purporting  to  be  against  the  Southern  Pa- 
cific Company,  a  corporation,  alone,  in  that 

'*(a)  Said  alleged  verdict  is  ambiguous,  uncertain 
and  void;  and 

*'(b)  Said  alleged  verdict  purports  to  bind  the 
Southern  Pacific  Company,  a  corporation,  and  does 
exonerate  Jesse  Woodson,  employee  and  codefendant 
with  said  Southern  Pacific  Company,  a  corporation, 
upon  whose  negligence  the  defendant.  Southern  Pa- 
cific Company,  could  only  be  held  liable.'' 

The  company  also  moved  at  the  same  time  to  vacate 
the  judgment  rendered  against  it  on  the  verdict  al- 
ready quoted,  and  to  enter  a  judgment  in  its  favor 
and  against  the  plaintiff,  for  the  reason  that  the 
verdict  exonerated  the  defendant,  Woodson,  on  whose 
negligence  alone  the  defendant  company  could  be 
held,  and  that  the  company  cannot  be  held  liable^ when 
its  employee  is  exonerated  from  negligence  by  the 
verdict. 

The  defendant  Woodson,  appearing  separately, 
moved  for  judgment  in  his  favor  against  the  plain- 
tiff, on  the  ground  that  the  verdict  is  not  against  him, 
but  in  his  favor.  The  court  denied  all  of  the  motions 
mentioned  and  directed  the  judgment  to  stand  as 
originally  entered  against  the  Southern  Pacific  Com- 
pany, after  making  certain  modifications  in  the  cost 
bill  filed  by  the  plaintiff.  The  company  alone  ap- 
peals. Bbv£bsbi>« 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  R.  C.  Nelson,  Mr.  A.  C.  Spencer  and  Mr.  Robert 
R.  Rankin,  with  an  oral  argument  by  Mr.  Nelson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Chester  A.  Sheppard  and  Messrs.  Richards  £ 
Richards,  with  oral  arguments  by  Mr.  Sheppard  and 
Mr.  Norman  E.  Richards. 

BURNETT,  J.— Apparently  there  was  an  attempt 
in  the  complaint  to  state  a  cause  of  action  for  negli- 
gence of  the  defendants,  and  another  count  for  injury 
inflicted  in  violation  of  what  is  known  as  the  last  clear 
chance  doctrine.  No  motion  to  require  the  plaintiff 
to  elect  between  these  two  different  phases  in  her 
pleading  appears  in  the  record. 

One  of  the  chief  complaints  of  the  company  is  about 
the  admission  of  ordinance  No,  25  in  evidence.  It  is 
urged  that  this  enactment  was  not  passed  in  the  man- 
ner required  by  the  general  ordinance  No.  11,  regu- 
lating the  passage  of  ordinances  by  the  council  of 
Beaverton.  The  first  section  of  this  general  ordinance 
requires  that  every  ordinance  shall  be  read  three 
times  before  passage,  the  first  and  third  readings  to 
be  by  sections  and  the  second  reading  permissively 
by  title  only.    This  requirement  appears  therein: 

**No  ordinance  shall  pass  more  than  two  readings 
at  any  one  meeting,  except  by  unanimous  vote.  The 
final  vote  upon  an  ordinance  shall  be  by  ayes  and 
nays,  and  the  names  of  those  voting  aye  and  those 
voting  nay  shall  be  entered  in  the  journal  and  no 
ordinance  shall  be  deemed  passed,  unless  it  receives 
the  affirmative  vote  of  three  members  of  the  council.  *' 

It  is  also  prescribed  that  upon  the  passage  of  any 
ordinance  the  enrolled  copy  shall  be  submitted  to  the 
mayor  to  write  upon  it  ** approved/'  with  the  date 
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thereof,  and  sign  with  his  oflScial  title.  The  next  step 
required  is  that  the  recorder  shall,  within  five  days 
of  the  enactment,  post  a  copy  of  the  ordinance  in 
three  public  places  in  the  town  and  thereupon  certify 
the  posting  upon  the  enrolled  copy  of  the  ordinance, 
which  certificate  shall  state  the  date  and  places  of 
posting  of  said  ordinance.  This  enabling  enactment 
was  passed  June  7,  1909.  Ordinance  No.  25,  regulat- 
ing the  speed  of  vehicles,  etc.,  forbids  the  movement 
of  any  steam  or  electric  engine,  train,  car,  or  automo- 
bile or  other  vehicle  mentioned  within  the  corporate 
limits  of  Beaverton,  at  a  greater  speed  than  eight 
miles  an  hour.  The  minutes  of  the  council  introduced 
in  evidence  show  that  there  were  present  the  mayor 
and  all  members  of  the  council.  So  far  as  the  pas- 
sage of  ordinance  No.  25  is  concerned,  the  following 
excerpt  from  the  minutes  of  the  council  meeting  at 
which  it  was  enacted  is  all  that  appears  of  record : 

**Ord.  25.  1st  reading. 
**Con  Sprainer  Yes. 
**Con  Summers  Yes. 
'**Con  Boring  Yes. 

**Con  Bolger  Yes. 

^'Declared  passed  first  reading. 

**Ord.  25.     Second  reading. 
**Con  Summers      Yes. 
*'Con  Sprainer       Yes. 
**Con  Boring  Yes. 

**Con  Bolger  Yes. 

**  Declared  passed  on  2d  reading. 

*'Ord.  25.    3  &  last  reading. 
**Con  Sprainer       Yes. 
*'Con  Summers      Yes. 
**Con  Boring  Yes. 

*'Con  Bolger  Yes. 

'* Declared  passed  by  the  Council.*'  . 


Sept.  1920.]     Emhons  v.  Southbbn  Pac.  Co.  273. 

1.  By  the  exhibits  introduced  in  evidence  it  appears 
that  this  ordinance  was  approved  by  the  mayor  on 
the  date  of  its  passage.  The  recorder's  affidavit  ap- 
pended thereto  is  that  on  August  5,  1912,  "I  posted 
three  copies  of  the  foregoing  ordinance  in  three  of 
the  most  public  and  conspicuous  places  in  the  town 
of  Beaverton,  and  ithat  they  remained  posted  for  the 
time  required  by  law.''  The  importance  of  this  ordi- 
nance as  an  instrument  of  evidence  rests  in  the  hold- 
ing of  this  court  to  the  effect  that  violation  of  an 
ordinance  in  matters  of  the  kind  here  in  question,  is 
negligence  per  se:  Northwest  Door  Co.  v.  Lewis  Iti^ 
vestment  Co.,  92  Or.  186  (180  Pac.  495) ;  Rudolph  v. 
Portland  Ry.,  L.  &  P.  Co.,  72  Or.  560  (144  Pac.  93) ; 
Morgan  v.  Bross,  64  Or.  63  (129  Pac.  118).  Earlier 
decisions  of  this  court  were  to  the  effect  that  a  viola- 
tion of  a  statute  or  an  ordinance  was  merely  evidence 
of  negligence,  but  the  later  decisions  have  committed 
the  court  to  the  doctrine  that  the  violation  of  a  stat- 
ute or  ordinance  is  negligence  per  se. 

2.  Recurring  to  the  question  of  whether  the  ordi- 
nance was  enacted  or  not,  we  learn  from  the  minutes 
that  the  council  was  unanimous  on  all  the  votes  on 
the  first,  second,  and  third  readings  of  the  ordinance. 
The  language  of  the  general  enabling  ordinance  re- 
lating to  the  passage  of  city  laws  says: 

**No  ordinance  shall  pass  more  than  two  readings 
at  any  one  meeting,  except  by  unanimous  vote." 

3.  This  does  not  bear  out  the  contention  of  the  de- 
fendant, to  the  effect  that  there  must  appear  of  rec- 
ord a  special  unanimous  vote  to  permit  more  than 
one  reading  of  a  proposed  city  law  at  one  meeting. 
As  the  vote  was  unanimous  on  all  of  the  readings,  it 
brings  the  procedure  within  the  exception,  **by  unani- 
mous vote."    In  othiar  words,  as  the  vote  waa  at  all 

97  Or.— 18 


\ 


274  Emmons  v.  Southern  Pac.  Co.  [97  Or. 

times  unanimous,  it  suflSced  to  pass  the  ordinance 
under  the  terms  of  the  exception.  Moreover,  if  it 
were  anywhere  provided  in  the  rules  of  the  council 
that  a  separate  vote,  giving  unanimous  consent  to 
three  readings  at  the  same  meeting,  should  be  neces- 
sary, it  would  still  be  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  condition  had 
been  observed.  As  said  in  Portland  v.  Tick,  44  Or. 
439,  442  (75  Pac.  706,  102  Am.  St.  Eep.  633) : 

**  Every  reasonable  presumption  is  to  be  made  in 
favor  of  the  legislative  proceedings;  and  when  the 
Constitution  does  not  require  certain  proceedings  to 
be  entered  in  the  journal,  the  absence  of  such  a  record 
will  not  invalidate  a  law.  It  will  not  be  presumed, 
from  the  mere  silence  of  the  journal,  that  either  house 
has  exceeded  its  authority  or  disregarded  constitu- 
tional requirements  in  the  passage  of  legislative 
acts. ' ' 

This  same  rule  was  followed  in  State  ex  rel.  v. 
Boyer,  84  Or.  513  (165  Pac.  587).  We  hold,  then, 
that  in  the  absence  of  any  aflSrmative  showing  on  the 
subject,  the  mere  silence  of  the  city  record  on  the  sub- 
ject does  not  establish  that  the  rules  were  violated 
in  the  passage  of  the  ordinance.  The  failure  of  the 
recorder  properly  to  certify  the  performance  of  his 
ministerial  duty  to  post  the  ordinance  after  its  pas- 
sage cannot  be  allowed  to  thwart  the  legislative  will 
of  the  city  council  as  expressed  in  its  ordinance.  We 
are  of  the  opinion,  therefore,  that  on  the  showing 
made,  the  validity  of  the  ordinance  is  not  impeached, 
and  that  the  court  committed  no  error  in  admitting  it 
in  evidence. 

In  connection  with  the  ordinance  complaint  is 
made  of  this  instruction  to  the  jury: 

'*If  you  find  from  a  preponderance  of  the  evidence 
that  this  accident  occurred  within  the  corporate  lim- 
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its  of  the  town  of  Beaverton;  that  there  was  then  in 
force  an  ordinance  of  said  town  limiting  the  speed 
of  trains  to  eight  miles  an  hour;  that  at  the  time  and 
place  of  this  accident  the  defendants  operated  defend- 
ant's train  at  a  rate  of  speed  in  excess  of  eight  miles 
per  hour,  in  violation  of  said  ordinance,  then  the  de- 
fendants would  be  guilty  of  negligence.'* 

4.  It  is  argued  that  this  left  to  the  jury  the  ques- 
tion of  whether  the  ordinance  was  in  effect  or  not. 
Section  90,  L.  0.  L.,  prescribes  a  mode  of  pleading 
an  ordinance  of  any  incorporated  city,  town,  or  vil- 
lage to  the  effect  that  it  shall  be  suflScient  to  refer  to 
such  an  ordinance  by  its  title  or  the  date  of  its  ap- 
proval, and  that  courts  shall  take  judicial  notice 
thereof.  The  error  complained  of,  so  far  as  the 
charge  of  the  court  left  it  to  the  jury  to  determine 
whether  or  not  there  was  such  an  ordiiiance,  was 
favorable  to  the  defendant,  because  it  placed  an  addi- 
tional obstacle  in  the  way  of  plaintiff's  recovery. 
The  court  with  all  of  the  record  before  it,  and  in  the 
absence  of  anything  affirmatively  to  dispute  the 
validity  of  the  ordinance,  ought  to  have  told  the  jury 
that  it  was  the  law  of  the  city  and  that  a  violation 
of  it  was  negligence.  For  the  reasons  stated,  the 
defendant  cannot  complain  of  this  error. 

5.  A  motion  for  postponement  of  the  trial  had  been 
filed  by  the  defendant  on  the  ground  of  absence  of 
witnesses.  To  avert  the  consequent  delay,  the  plain- 
tiff admitted  that  the  witnesses  would  testify  as 
stated,  if  they  were  called.  During  the  reading  of 
the  statement  of  the  expected  testimony  of  those  de- 
sired witnesses,  counsel  for  the  plaintiff  remarked 
to  the  jury  in  substance  that  the  statement  of  one 
of  the  witnesses  was  not  taken  before  a  proper  tri- 
bunal, but  was  taken  before  a  board  called  by  the 
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Southern  Pacific  Company  for  an  investigation.  The 
bill  of  exceptions  shows  that  the  defendant  objected 
to  this  remark  of  counsel  for  plaintiff,  but  did  not 
object  to  any  ruling  of  the  court  or  ask  for  a  deci- 
sion by  the  court.  This  presents^  nothing  for  review ; 
it  is  only  erroneous  rulings  of  the  trial  judge  duly 
objected  to  that  can  be  reviewed  in  this  court. 

6.  By  way  of  protasis,  it  is  proper  to  reiterate 
the  oft-repeated  rule  that  the  rights  of  travelers  on 
a  highway  and  of  a  railway  company  oi^  its  track 
intersecting  the  public  street  or  road,  are  reciprocal, 
and  that  it  is  the  duty  equally  of  the  traveler,  on  the 
highway  and  those  who  operate  the  train  on  the  rail- 
way track  to  use  reasonable  diligence  to  avoid  colli- 
sion at  a  crossing,  with  the  qualification  that  the 
train  has  the  right  of  way  and  the  preference  in 
passing  ithe  point  of  intersection :  Palmer  v.  Portland 
Ry.,  L.  A  P.  Co.,  56  Or.  262  (108  Pac.  211,  50  Am. 
&  Eng.  B.  Cas.  (N.  S.)  68) ;  Rohison  v.  OregonrWash. 
R.  &  N.  Co.,  90  Or.  490  (176  Pac  594).  It  is  thus 
stated  in  Vizacchero  v.  Rhode  Island  Co.,  26  B.  L 
392  (59  Atl.  105,  69  L.  B.  A.  188) : 

**It  was  just  as  much  the  duty  of  plaintiflF's  intes- 
tate to  avoid  the  consequences  of  the  defendant's  neg- 
ligence, if  there  was  any,  as  for  the  defendant's  ser- 
vant to  avoid  the  consequences  of  the  intestate's  neg- 
ligence if  by  any  care  and  foresight  he  could  have 
done  so." 

Automobiles  and  electric  trains,  especially,  are 
self-propelled  vehicles,  measurably  on  the  same  foot- 
ing in  possibilities  and  capabilities  respecting  each 
other  at  crossings.  Instead  of  being  all  or  largely  on 
one  side,  the  obligation  to  use  care  and  prudence 
rests  alike  upon  both  parties.  As  its  direction  of 
movement  is  fixed  by  its  rails  and  it  has  acquired  the 
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right  of  way  by  the  exercise  of  eminent  domain 
the  railway  manifestly  has  the  preference  at  the  point 
of  passage,  over  the  automobile  which  can  vary  its 
course. 

The  scene  of  the  accident  in  question  is  in  Beaver- 
ton,  where  the  highway  leading  from  Portland  to 
Hillsboro  passes  through  the  town  and  across  the 
tra^^ks  of  the  defendant  company.  The  highway  en- 
ters Beaverton  from  the  east,  practically  parallel 
with  the  railway  track,  and  at  a  distance  of  probably 
40  or  50  feet  from  the  rails,  turns  south,  and  crosses 
the  railroad  just  west  of  the  station  at  Beaverton. 
On  the  occasion  mentioned,  the  plaintiff,  accom- 
panied by  her  brother,  was  driving  an  automobile  on 
their  way  from  Portland  to  Beaverton.  They 
stopped  for  a  few  minutes  at  a  confectionery  store 
on  the  street  running  east  and  west.  From  this 
point,  even,  they  had  an  unobstructed  view  of  the  rail- 
way track  to  the  west  from  whence  the  train  came, 
for  at  least  a  quarter  of  a  mile.  Having  finished 
their  errand  at  the  confectionery,  they  proceeded  on 
their  way  and  turned  south  to  cross  the  railway  track. 
At  the  turn,  both  the  plaintiff  and  her  brother  say 
that  they  saw  the  train  approaching  from  the  west, 
about,  as  they  say,  at  *'the  second  switch,'*  which 
the  scale  on  the  map  introduced  in  evidence  shows 
to  be  between  350  and  400  feet  from  the  crossing. 
The  plaintiff  testifies: 

**  Just  as  we  got  on  the  track  the  engine  died  from 
some  cause  or  other,  and  the  train  struck  us  soon 
after  that.  When  the  automobile  stopped,  the  train 
was  probably  about  the  second  switch.  I  was  realiz- 
ing— I  realized  then  the  predicament  we  were  in; 
that  the  train  was  coming  at  a  very  high  rate  of 
speed,  coming  down  upon  us,  and  I  didn't  do  any- 
thing, only  I  was  thinking  probably  for  some  reason 
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or  other  I  could  get  the  machine  to  go  on,  or  it  might 
go  on;  and  my  brother  was  standing  np  in  the  car 
in  the  meantime.  *  *  I  don't  know  what  I  did.  I 
was  thinking  that  some  way  or  other  I  might  get 
the  machine  to  go  on,  but,  of  course,  it  wasn't  a  self- 
starter,  and  I  realized  that  I  couldn't  start  it  that 
way,  so  I  did  nothing  but  just  sit  there." 

Her  brother  testifies,  in  sub,stance,  that  they  saw 
the  train  after  they  turned  towards  the  track;  that 
they  were  about  25  feet  from  the  rails ;  that  the  train 
was  about  at  the  second  switch ;  and  that  it  was  then 
approaching  at  about  12  or  15  miles  an  hour.  He 
stated  further: 

**The  engine  went  dead  just  as  we  went  on  to  the 
track.  •  •  I  stood  up,  turned  and  looked  at  the  train 
and  waved  to  the  motorman  to  stop." 

Questioned  on  the  subject,  he  answered: 

**Well,  I  donit  know  as  I  tried  to  start  the  auto,  or 
anything.  I  know  that  I  didn't,  because  there  was 
no  use.  •  •  I  thought  there  was  more  chance  of 
stopping  the  train." 

The  testimony  discloses  that  the  front  wheels  of  the 
automobile  had  cleared  the  track  and  the  rear  wheels 
were  between  the  rails  when  the  train  struck  the  au- 
tomobile and  turned  it  around,  so  that  it  headed 
north  instead  of  south  and  was  pushed  off  the  track. 
The  brother  was  pitched  through  the  windshield,  sus- 
taining some  minor  injuries,  while  the  plaintiff  her- 
self was  not  thrown  out  of  the  car,  but  received  some 
injuries  to  her  right  shoulder,  and  upper  arm. 

7.  Becurring  to  the  quasi-Aouhle  aspect  of  the 
case  made  by  the  complaint,  and  considering  the 
phase  thereof  in  which  negligence  of  the  defendants 
is  charged  by  the  pleading  and  opposed  by  a  counter- 
charge of  contributory  negligence,  it  would  seem  that 
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a  strong  case  of  contributory  negligence  was  made 
out  against  the  plaintiff.  She  admits  seeing  the  train 
approaching,  and  that  it  was  coming  at  a  high  rate 
of  speed.  It  is  true,  on  the  one  hand,  as  stated  in 
Adam  v.  Union  Electric  Co.,  138  Iowa,  437  (116  N.  W. 
332),  a  case  of  collision  between  a  horse  and  buggy 
and  a  street-car: 

**Upon  observing  a  car  in  the  distance  the  driver 
of  a  vehicle  can  neither  recklessly  drive  upon  the 
crossing  in  a  race  with  the  car,  nor  is  he  arbitrarily 
required  to  stop  his  vehicle  and  wait  for  its  passage. 
The  right  of  each  to  the  use  of  the  highway  is  pro- 
tected, and  neither  is  permitted  recklessly  to  expose 
the  other  to  danger.  If  the  driver  observes  a  car 
on  the  line  at  such  distance  that  in  the  exercise  of 
ordinary  prudence  he  believes  he  can  safely  cross, 
and  in  undertaking  to  do  so  a  collision  occurs,  this 
cannot  be  attributed  tp  negligence  on  his  part.'* 

8.  On  the  other  hand,  in  the  absence  of  knowledge 
to  the  contrary  or  some  fact  which  ought  to  arouse 
his  suspicion  that  this  is  not  true,  the  man  in  charge 
of  the  train  has  a  right  to  presume  that  anyone  seen 
at  a  public  crossing  or  elsewhere  on  the  track  is  in 
possession  of  all  of  his  senses,  and  that  care  for  his 
own  safety  will  induce  him  to  use  them,  and  then  to 
act  on  the  warnings  conveyed  through  them:  Union 
Pacific  Co.  V.  Cappier,  66  Kan.  649  (72  Pac.  281, 
69  L.  B.  A.  513,  and  notes  and  authorities  at  page 
550  of  the  latter  citation). 

9.  It  is  argued  that  the  plaintiff  had  a  right  to  pre- 
sume that  the  defendant  would  obey  the  ordinance 
and  not  exceed  the  speed  limit  prescribed.  This  is 
Ijrue  as  a  principle,  where  there  is  nothing  to  notify 
one  to  the  contrary.  It  does  not  apply  when,  as  in 
tlxis  case,  according  to  the  plaintiff's  own  statement, 
she  saw  the  train  being  operated  at  a  greater  speed 
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than  the  ordinance  allowed,  and  that  the  defendants 
were  in  the  very  act  of  doing  so.  It  is  not  sound 
reason  to  say  that  in  the  face  of  such  knowledge  one 
can  rely  upon  such  a  presumption.  It  is  akin  to  the 
corresponding  principle,  further  to  be  noted,  that 
although  the  engineer  has  a  right  to  presume  that 
anyone  on  the  track  will  take  care  of  himself  and  get 
out  of  the  way  before  the  train  strikes  him,  yet  this 
depends  upon  the  absence  of  any  other  condition  in- 
forming him  to  the  contrary.  As  in  other  aspects 
of  such  situations,  the  rights  and  duties  of  the  two 
parties  ;ire  to  be  measured  by  practically  the  same 
standards.  If  the  railway  company  were  charged 
with  negligence  in  running  its  train  over  an  injured 
man,  it  would  be  poor  answer  for  it  to  say: 

*  *  It  is  true,  my  train  ran  against  you,  but  the  rea- 
son was  that  the  engineer  in  charge  was  unskillful, 
and  so  managed  the  locomotive  that  instead  of  apply- 
ing the  brakes  he  put  on  more  steam  and  accelerated 
the  train. '  * 

On  the  other  hand,  as  in  this  instance,  it  would  be 
poor  answer  to  a  charge  of  contributory  negligence 
to  say: 

*'It  is  true,  I  saw  the  train  coming  at  a  high  rate 
of  speed,  within  four  hundred  feet  of  the  crossing, 
yet,  instead  of  either  stopping  or  hurrying  along 
across  the  track,  I  proceeded  very  slowly,  and  so 
managed  my  engine  that  I  stopped  it  and  stalled 
the  car  on  the  track  immediately  in  front  of  the 
train. '  * 

Considering  the  case,  therefore,  as  one  of  negli- 
gence charged  on  one  side,  and  contributory  negli- 
fence  on  the  other,  it  would  seem  that  the  testimony 
of  the  plaintiff  herself  makes  out  a  plain  case  of  con- 
tributory negligence.  It  is  like  the  case  of  Lawrence 
V.  Fitchburg  etc.  Ry.  Co.,  201  Mass.  489  (87  N.  E. 
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898).  In  that  instance  the  plaintiff  stalled  his  auto- 
mobile adjacent  to  the  track  of  the  railway  company 
where  the  train  would  strike  it.  There  was  evidence 
that  the  automobile  could  have  been  seen  by  the  train- 
men for  at  least  500  feet  away,  especially  as  the  plain- 
tiff's wife  was  standing  up  on  the  seat  of  the  auto- 
mobile, signaling  to  the  train.  After  setting  this 
down  as  negligence  on  the  part  of  the  defendant,  Mr. 
Justice  Sheldon  said: 

*  *  The  plaintiff  and  his  wife  both  realized  fully  their 
dangerous  position.  They  knew  that  cars  passed  the 
place  once  about  every  fifteen  minutes.  They  had 
overtaken  and  passed  this  very  car  about  one  mile 
back  from  the  place  of  the  accident.  After  their  ma- 
chine was  stalled  and  while  the  plaintiff  was  endeav- 
oring to  crank  it  and  get  it  into  motion,  they  saw  the 
headlight  of  this  car,  at  a  distance  which  the  plaintiff 
first  said  in  his  testimony  'might  have  been  one  thou- 
sand feet,'  later  putting  it  at  *  fully  seven  hundred 
feet,'  and  afterwards  at  *  about  five  hundred  feet 
away  when  I  first  saw  it.'  Mrs.  Lawrence,  however, 
made  no  effort  to  get  out  of  the  car,  and  merely, 
when  the  car  was  about  one  hundred  feet  away,  stood 
up  and  signaled  with  her  hand  to  the  motorman. 
The  only  effort  which  the  plaintiff  made  to  get  him- 
self or  his  wife  out  of  their  perilous  position  was 
that,  in  his  own  words,  he  'did  the  best  he  could  to 
crank  the  car,  and  used  his  best  effort  to  start  it.' 
It  is  true  that  the  machinery  of  the  automobile  would 
have  been  in  the  way  of  Mrs.  Lawrence's  getting 
out  of  it  on  the  right-hand  side,  which  was  that  away 
from  the  car;  and  the  plaintiff  testified  that  it  would 
have  been  unsafe  for  him  to  step  in  front  of  the  ap- 
proaching car,  even  when  it  was  five  hundred  feet 
away,  coming  at  the  rate  that  it  was.  He  said  in 
direct  examination  that  the  reason  why  he  did  not 
get  out  of  the  way  was  because  he  thought  the  car 
would  stop.  In  cross-examination  he  said  that  it 
never  occurred  to  him  to  get  out  of  the  way.  •  •  She 
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[Mrs.  Lawrence]  testified  that  when  she  first  saw  the 
electric  car  coming  around  the  comer  she  would  have 
had  plenty  of  time  to  get  out,  and  that  the  reason 
she  did  not  do  so  was  because  she  thought  the  motor- 
man  would  see  the  automobile  and  stop/* 

After  this  statement  the  court  said: 

*'It  is  impossible  to  avoid  the  conclusion  that  both 
of  these  plaintiffs  chose  to  put  all  the  responsibility 
for  their  personal  safety  upon  the  defendant's  motor- 
man.  Upon  their  own  testimony  they  made  no  at- 
tempt either  to  put  themselves  in  safety  or  to  give 
any  warning  to  the  motorman,  either  by  signal  or 
outcry  or  by  running  back,  until  it  was  too  late  to 
avoid  the  collision.  They  failed  to  take  not  only  due 
care,  but  any  care.'* 

The  result  was  that  in  the  case  of  the  wife  the  ex- 
ceptions to  her  judgment  were  sustained,  and  a  like 
order  was  made  in  the  action  of  the  husband,  unless 
be  should  elect  to  take  judgment  only  for  the  damage 
to  his  automobile. 

As  to  a  question  of  negligence  on  one  side  and  con- 
tributory negligence  on  the  other,  the  case  is  plain, 
that  the  plaintiff's  negligent  management  of  the  auto- 
mobile contributed  directly  to  her  injury.  If,  instead 
of  loitering  along  at  a  slow  rate  of  speed,  she  had 
driven  across  the  track  promptly,  the  collision  would 
not  have  occurred.  But  it  is  manifest  that  she  not 
only  loitered  on  the  way,  but  so  managed  her  machine 
as  to  stop  the  engine  at  the  point  of  greatest  danger. 
Such  faulty  control  of  the  vehicle  on  the  part  of 
the  railway  company  would  be  the  greatest  negli- 
gence.   The  same  rule  applies  to  the  other  party. 

10, 11.  The  only  attack  upon  the  evidence  was  a 
motion  for  a  directed  verdict.  A  disposal  of  this 
question  is  affected  by  two  considerations:  One  is, 
that  the  result  of  a  directed  verdict  is  to  conclude  the 
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controversy  beyond  recall;  the  other  is,  that  there 
is  an  attempt  in  the  complaint  to  ground  the  case  not 
merely  on  the  negligence  of  the  defendants,  but  also 
on  the  doctrine  of  the  last  clear  chance.  We  proceed 
at  this  point,  then,  to  consider  this  doctrine.  It  may 
be  stated  thus  in  brief  that,  notwithstanding  the  neg- 
ligence of  the  plaintiff  or  injured  party  in  getting 
into  a  situation  of  danger,  yet  if  that  negligence  has 
spent  itself  so  that  it  becomes  a  condition  rather  than 
a  factor,  and  the  agent  inflicting  the  injury,  notwith- 
standing his  previous  negligence,  has  arrived  at 
knowledge  and  appreciation  of  the  plaintiff's  danger, 
and  then  fails  to  use  such  means  as  it  has  at  hand 
to  avoid  the  injury,  it  is  liable  for  the  consequent 
damage.  Or,  stating  it  differently,  it  is  the  posses- 
sion of  the  last  or  only  remaining  chance  to  avert 
the  injury  that  charges  the  defendant,  if  at  all.  If 
simultaneously  the  plaintiff  has  a  chance  to  escape 
the  injury  by  exercising  ordinary  diligence,  and  does 
nothing  to  extricate  himself  from  danger,  the  doc- 
trine of  last  clear  chance  does  not  apply.  Such  a  sit- 
uation is  one  where  the  negligence  of  the  plaintiff 
continues  in  operation  to  and  including  the  very 
moment  of  collision.  In  other  words,  it  is  a  dis- 
tinct  instance  of  contributory  negligence.  It  is  set- 
tled by  the  decisions  of  this  court  that  the  rule  of  last 
clear  chance  applies  only  where  the  defendant  has 
actual  knowledge  of  the  perilous  position  of  the  plain- 
tiff: Stewart  v.  Portland  Ry.,  L.  &  P.  Co.,  58  Or. 
377  (141  Pac.  936,  63  Am.  &  Eng.  R.  Cas.  (N.  S.) 
794) ;  Twitchell  v.  Thompson,  78  Or.  285  (153  Pac. 
45) ;  Provo  v.  Spokane  P.  &  S.  Co.,  87  Or.  467  (170 
Pac.  522). 

Some  courts  have  decided   that   the  rule   applies 
where  the  defendant  knew,  or  by  the  exercise  of  rea- 
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sonable  diligence  ought  to  have  known,  of  the  peril 
of  the  plaintiff.  An  example  of  such  precedents  is 
Nicol  V.  Oregon  Wash.  R.  d  N.  Co.,  71  Wash.  409 
(128  Pac.  628,  43  L.  R.  A.  (N.  S.)  174),  in  which  the 
opinion,  probably  through  inadvertence,  but  none  the 
less  erroneously  criticises  the  deliverance  of  this 
court  in  Stewart  v.  Portland  Ry.,  L.  <&  P.  Co.,  58  Or. 
377  (141  Pac.  936),  in  this  language: 

'*The  decision  in  the  Stewart  case  was  by  a  divided 
court.  The  minority  were  of  the  opinion  that  the 
negligence  of  the  plaintiff  had  culminated  before  the 
injury,  and  hence  that  if  the  defendant  by  exercising 
ordinary  care  could  have  discovered  his  peril  and 
prevented  the  injury,  it  was  liable  for  not  having 
done  so.'* 

The  truth  is  that  the  decision  in  the  Stewart  case 
was  unanimously  rendered.  This  court  has  never  to 
this  writing  divided  on  the  doctrine  under  consider- 
ation. In  the  Nicol  ,case  the  plaintiff  had  stalled  his 
automobile  at  night  on  the  railwai^  track  by  getting 
off  the  planking  between  the  rails,  and  could  not 
extricate  the  car.  Accordingly,  he  left  it  and  ran 
along  the  track  towards  the  approaching  train  several 
hundred  feet,  striking  matches  and  waving  his  arms 
in  an  effort  to  signal  the  engineer,  but  without  avail, 
although  the  engineer  could  have  seen  him  in  ample 
time  to  stop.  In  holding  the  defendant  liable  the 
court  said: 

**We  have  found  no  case  involving  facts  similar  to 
these  present  in  this  case,  but  we  think  the  case 
readily  accommodates  itself  to  the  principles  an- 
nounced in  the  authorities  which  we  have  reviewed.'' 

The  opinion  in  thq  Nicol  case  bears  internal  evi- 
dence of  haste  in  preparation,  and  neither  in  its  facts 
nor  in  its  principles  ought  it  to  be  regarded  as  con- 
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trolling  of  the  issue  before  us.  In  our  judgment,  the 
addition  of  what  the  defendant  ought  to  have  known 
is  not  sound  as  a  matter  of  law.  It  introduces  the 
question  of  comparative  negligence.  It  does  not  deal 
between  the  parties  with  equality.  It  excuses  the 
negligence  of  the  plaintiff  at  a  certain  point,  but  does 
not  excuse  that  of  the  defendant  at  the  same  point. 
The  true  .doctrine  is  that,  granting  that  both  parties 
are  negligent  as  tAey  approach  the  climax  of  the 
transaction,  a  situation  may  develop  where  the  de- 
fendant on  his  part  arrives  at  a  kiwwledge  and  ap- 
preciation of  the  peril  of  the  plaintiff  and  his  inabil- 
ity to  extricate  himself  therefrom,  on  the  one  hand, 
and  on  the  other,  that  the  plaintiff's  negligence  has 
ceased  to  operate  as  a  factor,  but  remains  only  as  a 
condition.  At  this  point  a  new  condition  supervenes, 
in  which  all  previous  negligence  of  both  parties  is 
laid  out  of  the  account,  and  a  new  duty,  dating  only 
from  that  moment,  arises  on  the  part  of  the  defend- 
ant, who  is  required  then,  and  not  until  then,  under 
the  last  clear  chance  doctrine,  to  use  all  of  the  means 
he  has  at  hand  to  avert  the  injury.  The  obligation 
to  avoid  injury,  however,  is  alike  incumbent  upon 
both  parties,  and  if  at  that  time  the  plaintiff  had  a 
chance  to  escape  harm  and  yet  did  nothing  to  accom- 
plish that  result,  he  cannot  complain  because  he  him- 
self did  not  embrace  the  last  clear  chance;  and  fur- 
ther, his  own  negligence  continued  to  operate  to  the 
very  point  of  collision.  This  rule  is  thus  stated  in  20 
K.  C.  L.,  page  143: 

*'Not  only  must  the  defendant  have  had  actual 
knowledge  of  the  plaintiff's  dangerous  situation,  but 
he  must  have  been  aware  also  of  the  plaintiff's  un- 
consciousness of  or  inability  to  avert  the  peril.  The 
plaintiff's  right  of  recovery  exists  when  the  defend- 
ant, after  having  discovered  his  peril,  having  also 
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reasonable  ground  to  believe  him  unconscious  of  dan- 
ger, or  unable  to  avoid  it,  might  himself,  by  the  exer- 
cise pf  ordinary  diligence,  have  prevented  the  mis- 
chief which  followed.  It  is  when  the  engineer  or 
naotorman  sees  that  a  person  4s  apparently  placing 
himself  in  a  position  of  danger  without  being  aware 
of  the  approaching*  train  or  car  that  *it  is  plainly 
his  duty  to  take  cognizance  of  that  fact  and  avoid 
injury  to  him  if  practicable.'  If,  on  the  other  hand^ 
the  trainmen  see  a  person  on  or  near  the  track  and 
there  is  nothing  to  indicate  that  he  is  unconscious 
'  of  danger  from  the  train,  no  duty  devolved  upon  them 
to  stop.  And  so  where  the  motorman  of  an  electric 
car  sees  a  person  on  the  track  at  a  place  where  the 
car  is  plainly  visible,  he  has  the  right  to  assume  that 
such  person  will  use  his  senses  and  get  off  the  track 
in  time  to  avoid  injury.  The  doctrine  of  *last  clear 
chance,*  under  such  circumstances,  does  not  require 
the  motorman  to  exercise  care  and  diligence  to  ascer- 
tain whether  such  person,  when  first  seen  on  the 
track,  is  so  intoxicated  that  he  will  fail  to  use  his 
senses  and  to  avoid  obvious  danger.  It  follows  from 
what  has  been  stated  that  if  the  trainmen,  being 
careful  and  experienced  individuals,  in  the  exercise 
of  their  best  discretion  do  not  regard  a  person  on 
the  track  as  being  in  danger,  until,  on  getting  nearer 
to  him,  he  appears  to  be  unconscious  of  his  peril,  and 
they  then  do  all  in  their  power  to  prevent  an  injury 
to  him  the  company  is  not  liable.  Any  evidence  of 
*  discovered  peril*  will  usually  make  the  case  for  the 
jury.** 

As  to  the  necessity  of  showing  actual  knowledge  on 
the  part  of  the  defendant,  of  the  peril  of  the  plain- 
tiff, as  a  basis  of  recovery  on  the  ground  of  the  last 
clear  chance,  the  prii^ciple  is  thus  stated  in  the  case 
of  Saginaw  Lime  <&  Lumber  Co.  v.  Hale  (Ala.),  81 
South.  15: 

** Where  plaintiff's  intestate  was  killed  while  walk- 
ing upon  defendant's  track^  the  duty  of  defendant's 
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switchman,  riding  on  a  car  pushed  by  an  engine,  so 
far  as  subsequent  negligence  is  concerned,  dated,  not 
from  his  discovery  of  intestate  upon  the  track,  but 
from  the  moment  he  became  aware  that  intestate  was 
ignorant  of  the  approaching  train." 

In  the  case  of  Texas  £  P.  Ry.  Co.  v.  Breadow,  90 
Tex.  26  (36  S.  W.  410),  it  is  said: 

**The  principle,  however,  has  no  application  in 
the  absence  of  actual  knowledge,  on  the  part  of  the 
person  inflicting  the  injury,  of  the  peril  of  the  party 
injured  in  time  to  avoid  the  injury  by  the  use  of  the 
means  and  agencies  then  at  hand.  If  he  had  no  such 
knowledge,  the  new  duty  was  not  imposed,  though 
it  be  clear  that  by  the  exercise  of  reasonable  care 
he  might  have  acquired  same.  The  burden  of  proof 
was  upon  the  plaintiff  in  this  case,  in  order  to  re- 
cover for  a  breach  of  such  new  duty,  to  establish, 
not  that  the  employees  might,  by  the  exercise  of 
reasonable  care,  have  acquired  such  knowledge,  but 
that  they  actually  possessed  it."  See,  also,  Okla- 
homa City  Ry.  Co.  v.  BarJmtt,  30  Okl.  38  (118  Pac. 
350). 

Denver  City  Tramway  Co.  v.  Cohb,  reported  in  164 
Fed.  41  (90  C.  C.  A.  459),  was  a  case  in  which  the 
plaintiff  was  injured  by  walking  in  front  of  a  mov- 
ing car.  The  court,  speaking  by  Judge  Van  Db- 
VANTBB,  said  there  were  two  reasons  why  the  last 
clear  chance  doctrine  was  not  applicable:  First,  the 
exception  does  not  apply  where  there  was  no  negli- 
gence of  the  defendant  supervening  subsequently  to 
that  of  the  plaintiff,  as  where  his  negligence  is  con- 
tinuous and  operative  down  to  the  moment  of  the  in- 
jury; and,  second,  the  exception  does  not  apply 
where  the  plaintiff 's  negligence  or  position  of  danger 
was  not  discovered  by  the  defendant  in  time  to  avoid 
the  injury.  A  long  list  of  authorities  is  cited  in  sup- 
port of  the  rule  announced  by  the  court.  . 
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In  Herbert  v.  Southern  Pacific  Co.,  121  Cal.  227 
(53  Pac.  651),  quoted  with  approval  in  Thompson  v. 
Los  Angeles  etc.  Ry.  Co.,  165  Cal.  748  (134  Pac.  709), 
it  was  held  that  the  liability  under  the  doctrine  in 
question  ^^is  based  upon  the  fact  that  defendant  did 
actually  know  of  the  danger,  not  upon  the  proposi- 
tion that  he  would  have  discovered  the  peril  of  plain- 
tiff but  for  remissness  on  his  part.  Under  this  rule, 
a  defendant  is  not  liable  because  he  ought  to  have 
known. '*  Many  other  precedents  might  be  adduced 
to  the  doctrine  that  the  last  clear  chance  depends 
upon  the  actual  knowledge  and  appreciation  of  the 
danger  of  the  injured  party;  but  the  rule  may  be  re- 
garded as  settled  by  our  former  decisions,  alreadji 
noted. 

The  other  element,  applicable  to  the  plaintiff,-  is 
that  the  negligence  of  the  injured  party  must  have 
ceased  to  operate  at  the  time  of  the  collision,  so  as 
to  become  not  a  factor  but  a  condition.  The  precept 
is  thus  taught  in  French  v.  Orand  Trwnk  Ry.  Co.,  76 
Vt.  441  (58  Atl.  722) : 

'*It  is  true  that  when  a  traveler  has  reached  a 
point  where  he  cannot  help  himself,  cannot  extricate 
himself,  and  vigilance  on  his  part  cannot  avert  the 
injury,  his  negligence  in  reaching  that  position  be- 
comes the  condition,  and  not  the  proximate  cause,  of 
the  injury,  and  will  not  preclude  a  recovery;  but  it 
is  equally  true  that,  if  a  traveler,  when  he  reaches 
the  point  of  collision,  is  in  a  situation  to  help  him- 
self, and,  by  a  vigilant  use  of  his  eyes,  ears,  and 
physical  strength  to  extricate  himself  and  avoid  in- 
jury, his  negligence  at  that  point  will  prevent  a  re- 
covery, notwithstanding  the  fact  that  the  trainmen 
could  have  stopped  the  train  in  season  to  have 
avoided  injuring  him.  In  such  a  case  the  negligence 
of  the  plaintiff  is  concurrent  and  operative  at  the 
time  of  the  accident.    When  negligence  is  concurrent 
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and  operative  at  the  time  of  the  collision,  and  con- 
tributes to  it,  there  can  be  no  recovery/' 

And,  as  said  in  O'Brien  v.  McGlinchy,  68  Me.  552: 


<i 


This  rule  applies  usually  in  cases  where  the 
plaintiff,  or  his  property,  is  in  some  position  of 
danger  from  a  threatened  contact  with  some  agency 
under  the  control  of  the  defendant,  when  the  plain- 
tiff cannot,  and  the  defendant  can,  prevent  an  in- 
jury. •  •  But  this  principle  would  not  govern  where 
both  parties  are  contemporaneously  and  actively  in 
fault,  and  by  their  mutual  carelessness  an  injury  en- 
sues to  one  or  both  of  them.'' 

It  was  held  in  Norfolk  <&  Western  Ry.  Co.  v.  Bean's 
Admr.,  107  Va.  505  (59  S.  E.  389),  that  where  the 
presence  of  a  person  upon  the  track  is  observed  by 
careful  and  experienced  men  operating  the  train,  and 
they,  in  the  exercise  of  their  best  discretion,  do  not 
regard  him  in  danger,  until  on  getting  near  to  him, 
he  appears  to  be  unconscious  of  his  peril,  and  they 
then  do  all  in  their  power  to  prevent  an  injury  to 
him,  the  company  is  not  liable. 

The  plaintiff  must  show  that  at  some  time,  in  view 
of  the  entire  situation,  including  his  own  negligence, 
the  defendant  was  thereafter  culpably  negligent  and 
that  such  negligence  was  the  latest  in  succession  of 
causes.  In  such  a  case  the  plaintiff's  negligence  is 
not  the  proximate  cause  of  the  injury.  But  this  doc- 
trine has  no  application  to  a  case  where  both  parties 
are  equally  guilty  of  the  violation  of  an  identical 
duty,  the  consequences  of  which  continue  on  the  part 
of  both  to  the  moment  of  the  injury,  and  proximately 
contribute  thereto:  Southern  Ry.  Co.  v.  Bailey,  110 
Va.  833  (67  S.  E.  365,  27  L.  R.  A.  (N.  S.)  379). 

In  Green  v.  Los  Angeles  etc.  Ry.  Co.,  143  Cal.  31 
(76  Pac.  719,  101  Am.  St.  Eep.  68),  a  woman  was 
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walking  on  a  path  diagonally  along  the  railway 
track,  and  was  caught  by  an  oncoming  train.  The 
case  was  twice  heard  before  the  Supreme  Court  of 
California,  and  finally  concluded  by  denying  her  re- 
covery.   This  excerpt  is  taken  from  the  syllabus : 

''The  doctrine  of  last  clear  chance  applies  in 
cases  where  the  defendant,  knowint;'  of  plaintiff's 
danger,  and  that  he  cannot  extricate  himself  from  it, 
fails  to  do  something  which  it  is  in  his  power  to  do 
to  avoid  the  injury,  but  has  no  application  to  a  case 
where  both  parties  are  guilty  of  concurrent  acts  of 
negligence,  each  of  which,  at  the  very  time  when  the 
accident  occurs,  contributes  to  it. 

**A  locomotive  engineer  has  the  right  to  assume 
that  one  approaching  a  crossing  has  taken  the  pre- 
cautions which  the  law  requires  him  to  take  to  insure 
his  own  safety,  and  that  he  is  aware  of  the  situation, 
and  will  remain  in  a  place  of  safety,  and  the  mere 
fact  that  he  gives  no  evidence  of  a  knowledge  of  the 
approach  of  the  train  does  not  indicate  to  the  en- 
gineer that  he  is  about  to  pass  in  front  of  it.  *  * 

''Where,  immediately  after  a  person  approaching 
a  railroad  track  stepped  upon  the  track,  the  engineer 
did  all  in  his  power  to  avert  the  accident,  blowing 
the  whistle,  applying  the  air  brakes,  and  reversing 
the  engine,  but  without  avail,  he  did  all  that  the  law 
required  of  him.'* 

The  prevailing  opinion  was  written  by  the  late 
Mr.  Justice  Lorigan,  who  seems  to  have  exhausted 
the  subject  in  his  discussion. 

In  the  early  case  of  Cogswell  v.  Oregon  &  0.  B.  R. 
Co.,  6  Or.  417,  Mr.  Justice  Boise  wrote  to  the  eflfect 
that  an  engineer  in  charge  of  a  train  approaching  a 
man  on  the  track  "had  a  right  to  suppose  that  the 
deceased  would  observe  the  train  by  his  senses,  and 
that  he  was  in  no  danger  until  the  train  was  so  near 
him  that  he  ought  to  be  leaving  the  track  to  avoid 
it/^    The  opinion  there  points  out,  also,  the  imprao- 
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ticability  of  requiring  a  train  to  stop  whenever  any- 
one appears  on  the  track  ahead.  It  is  true  that 
Cogswell's  decedent  was  walking  laterally  along  the 
track,  and  was  in  a  sense  a  trespasser;  but  when  we 
take  account  of  the  railway's  right  of  preference  in 
passage,  it  is  clear  that  the  same  presumption  ap- 
plies to  one  crossing  the  track  on  a  public  road. 

In  Butler  v.  Rockland  etc.  Ry.  Co.,  99  Me.  149  (58 
Atl.  775,  105  Am.  St.  Rep.  267),  the  plaintiff  drove 
out  of  a  private  alley  or  passageway  in  front  of  a 
train,  and  was  injured.    It  was  held  that  his  con- 
tributory negligence  continued  up  to  the  time  of  the 
collision,   and   that  the   defendant   had   a    right    to 
assume  that  one  crossing  the  track  would  continue 
his  movement  or  stop  in  safety:  See,  also,  Dyerson 
v.  Union  Pacific  Ry.  Co.,  74  Kan.  528  (87  Pac  680, 
11  Ann.  Cas.  207,  7  L.  E.  A.  (N.  S.)  132);  fltmweZ- 
wright  v.  Railroad  Co.,  82  Kan.  569  (109  Pac.  178). 
In  many  of  the  cases  treating  of  the  appearance  of 
someone  on  the  track,  it  is  said  to  be  the  duty  of  the 
engineer  or  motorman  in  charge  to  sound  an  alarm 
by  whistling  or  ringing  a  bell,  or  some  such  pro- 
cedure.   This  is  for  the  purpose  of  warning  the  in- 
dividual  who   is    subsequently   injured.    But   where 
the  plaintiff  saw  the  train  approaching,  the^  failure 
of  the  trainmen  to  sound  a  whistle  or  ring  a  bell  has 
no   causal  connection  with  the  injury:   Lambert  v. 
Southern  Pacific  Co.,  146  Cal.  231  (79  Pac.  873).    In 
the  instant  case  it  is  conceded  that  the  plaintiff  saw 
the  train  approaching,  and  had  all  the  notice  that 
could  have  been  given  to  her  by  any  whistle  or  bell. 
As  to  trespassers  upon  a  track,  it  has  often  been 
lield  that  a  railway  company  owes  them  no  further 
cltity    than    to   avoid    willfully    injuring    them.    The 
plaintiff  here,  however,  was  not  a  trespasser.    She 
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had  all  the  rights  of  a  traveler  to  cross  the  track. 
To  her,  as  to  all  others,  the  presumption  applies  that 
she  would  take  ordinary  care  of  her  own  affairs,  and 
would  either  cross  the  track  without  dalliance,  or 
stop  in  safety;  and  in  the  absence  of  any  notice  to 
the  contrary,  the  motorman  was  entitled  to  rely  upon 
that  presumption  until  it  actually  became  apparent 
to  him  that  she  was  in  a  position  of  peril  and  unable 
to  extricate  herself. 

12.  Resuming,  then,  the  elements  of  the  last  dear 
chance  doctrine  or  that  of  discovered  peril,  it  de- 
pends upon  these  conditions:  That  the  defendant 
must  have  had  actual  knowledge  of  the  peril  of  the 
injured  party  in  time  to  have  prevented  the  accident 
by  diligent  use  of  the  means  at  hand,  irrespective  of 
the  negligence  of  the  defendant  occurring  prior  to 
this  discovery.  If,  under  such  circumstances,  the  de- 
fendant errs  in  judgment  only,  he  is  not  liable.  The 
doctrine  is  also  affected  by  the  condition  that  it  will 
not  apply  if  the  negligence  of  the  plaintiff  continues 
operative  at  the  time  of  collision.  If  a  plaintiff  would 
recover  by  means  of  the  last  clear  chance  exception 
to  the  general  rule  that  contributory  negligence  will 
defeat  a  recovery,  the  complaint  should  state  facts  to 
which  the  exception  will  apply.  As  stated  by  Mr, 
Justice  McBbidb  in  Stewart  *s  case,  Stewart  y.  Port* 
land  Ry.,  L.  S  P.  Co.,  58  Or.  377  (141  Pac.  936) : 

**In  order  to  invoke  Hhe  last  clear  chance^  doctrine, 
the  plaintiff  must  plead  and  prove  that  the  defend- 
ant, after  perceiving  the  danger  and  in  time  to  avoid 
it,  negligently  failed  to  do  so*' — citing  Drown  v. 
Northern  Ohio  T.  Co.,  76  Ohio  St.  234  (81  N.  E.  327, 
118  Am.  St.  Rep.  844,  10  L.  R.  A.  (N.  S.)  421). 

13.  The  complaint  in  the  instant  case  avers  only 
that  the  defendants  saw  the  automobile  on  the  tra^ 
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in  ample  time  to  have  stopped  before  reaching  the 
machine.    There   is   no    allegation    that    they   knew 
more  than  this.    It  is  not  intimated  that  the  defend- 
ant engineer  was  aware  that  plaintiff  was  in  danger. 
The  pleading  contains  nothing  to  eliminate  the  pre- 
sumption npon  which  the  trainmen  had  a  right  to 
rely,  that  she  was  in  the  possession  of  her  faculties 
and  would  take  care  of  herself  and  get  off  the  track 
before   the   train   reached   the   crossing.    It   is   not 
stated,  either  in  the  pleadings  or  in  the  testimony, 
that  the  motorman  knew  that  her  engine  had  stopped, 
or  that  there  was  anything  in  her  situation  to  in- 
dicate that  she  was  unable  to  move.    In  short,  the^ 
pleading  must  show  a  state  of  facts  to  which  all  the 
elements   of   the   last  clear   chance   doctrine   would 
apply,  if  the  plaintiff  would  rely  upon  that  exception 
to  the  general  rule  in,  order  ta  recover.    It  is  one 
thing  so  negligently  and  unskillfuUy  to  operate  an 
automobile  as  to  '^kill''  its  engine  in  a  critical  situa- 
tion, and  quite  another  to  be  inextricably  caught  in  a 
perilous  predicament  within  the  knowledge   of   one 
inflicting  a  subsequent  injury.    It  is  a  close  question 
of  fact  as  to  whether  the  defendant  knew  of  her  peril 
in  time  to  avoid  the  injury  by  subsequent  diligence. 
An  extended  note  to  Union  Pacific  By.  Co,  v.  Cap- 
pier^  69  L.  E.  A.  513,  550,  cites  with  approval  the 
opinion  of  Mr.  Chief  Justice  Mabtin  in  Campbell  v. 
Kansas  City,  Ft.  8.  &  M.  R.  Co.,  55  Kan.  536  (40  Pac 
997),  teaching  the  doctrine  to  be  that  the  man  in  charge 
of  a  train,  seeing  anyone  on  the  railway  track  appar- 
ently in  the  possession  of  all  of  his  faculties,  not  suffer- 
ing from  any  disability  and  aware  of  the  approach  of 
the  train,  has  a  right  to  rely  upon  the  presumption  that 
the  individual  in  view  will  get  off  the  track,  and  this 
until  the   last  moment,   when  it  becomes  apparent 
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that,  owing  to  inadvertence  or  some  disability,  the 
man  on  the  track  is  unable  to  extricate  himself  from 
the  danger.  The  opinion  there  is  to  the  effect  that 
this  moment  means  the  last  moment  in  which  it 
would,  or  ought  to,  seem  practicable  to  stop  the  train 
before  collision,  and  that  for  a  slight  error  of  judg- 
ment on  the  part  of  the  engineer  the  railway  com- 
pany ought  not  to  be  held  responsible.  Many  au- 
thorities are  cited  in  support  of  this  rule. 

14.  The  complaint,  as  above  indicated,  is  not  suffi- 
cient in  its  allegations  of  facts  to  justify  the  applica- 
tion of  the  last  clear  chance  doctrine.  There  is 
enough  in  the  testimony,  however,  to  have  carried 
this  case  to  the  jury  on  the  question  of  fact  involved. 
For  instance,  on  behalf  of  the  plaintiff,  as  showing 
her  position  of  peril,  we  have  the  fact  that  she  was 
stationary  on  the  track.  There  is  the  testimony  of 
her  brother  that  he  stood  up  in  the  car  and  waved 
his  hand  as  if  to  stop  the  train.  On  the  other  hand, 
we  have  the  presumption,  already  referred  to,  that 
the  engineer  was  entitled  to  rely  upon,  to  wit,  that 
the  plaintiff  would  get  off  the  track  before  the  train 
arrived;  that  she  would  take  care  of  herself;  and 
that  there  was  nothing  to  indicate  her  danger  except 
as  stated.  It  was  for  the  jury  to  weigh  these  oppos- 
ing fragments  of  evidence,  and  determine  by  the  pre- 
ponderance of  them  whether  the  defendant  actually 
perceived  the  danger  of  the  plaintiff  and  her  inabil- 
ity to  extricate  herself,  in  time  to  avert  the  injury. 
This,  of  course,  leaves  out  of  view  the  question  of 
whether  the  negligence  of  the  plaintiff  continued 
operative  at  the  time  of  the  collision.  Thus  re- 
stricted, the  case  on  this  point  presents  a  situation 
where  there  is  a  question  of  fact  to  be  determined, 
namely,  whether  the  defendant's  motorman  discovered 
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the  position  of  peril  of  the  plaintiff  in  time  to  avoid 
the  injury  by  subsequent  diligence. 

Although  the  plaintiff  might  be  considered  neg- 
ligent in  not  attempting  to  start  her  car  after  it 
stopped  on  the  track,  yet  a  jury  might  think  she  did 
not  have  time  before  the  train  collided  with  her  ma- 
chine. This,  in  turn,  might  disclose  that  if  she  did 
not  have  time  to  start  her  car,  neither  did  the  motor- 
man  have  time  to  stop  his  train  after  discovering 
that  she  could  not  move,  with  the  result  either  that 
her  negligence  continued  operative  to  and  including 
the  moment  of  impact,  or  that  the  accident  was  un- 
avoidable. The  testimony  seems  to  present  a  mixed 
question  of  law  Igtnd  fact  respecting  the  application 
of  the  last  chance  doctrine  to  be  submitted  to  the 
jury. 

In  Ridley  v.  Portland  Taxicab  Co.,  90  Or.  520  (177 
Pac.  429),  this  court,  speaking  by  Mr.  Justice  Harris, 
discussed  the  distinction  between  a  motion  for  a  non- 
suit, and  a  motion  for  a  directed  verdict,  saying,  in 
effect,  that  they  give  rise  to  the  same  inquiry  as  to 
the  sufficiency  of  the  evidence,  but  that  while  a  non- 
suit dismisses  the  action  without  prejudice  to  an- 
other on  the  same  ground,  the  directed  verdict  is 
conclusive  against  any  subsequent  effort  to  recover 
for  the  same  injury.  The  conclusion  reached  is 
«^stated  thus: 

'*Even  ihough  a  complaint  omits  some  material 
allegation  a  motion  for  a  directed  verdict,  based 
apon  the  fact  of  such  omission,  should  be  denied, 
especially  where  the  objection  can  be  cured  by  an 
amendment,  and  the  plaintiff's  evidence,  if  true, 
makes  a  case  against  the  defendant'' — citing  au- 
thorities. 

15.  For  this  reason,  there  was  no  error  in  denying 
the  motion  for  a  directed  verdict,  although  the  rul- 
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ing  might  have  been  diflferent  if  presented  on  a 
motion  for  a  nonsuit.  It  seems  possible  that  the 
plaintiff  may  be  able  to  amend  her  complaint  so  as 
to  state  a  cause  of  action  within  the  exception  known 
as  the  last  clear  chance  doctrine^  eliminating  her  pre- 
vious contributory  negligence.  She  ought  to  have 
the  opportunity  thus  to  amend.  Whether  she  will  be 
able  to  prove  her  case  so  newly  stated,  remains  to  be 
seen. 

We  pass  to  a  consideration  of  the  verdict  already 
quoted.  Construing  it  as  any  other  writing,  by  its 
actual  terms,  there  is  nothing  in  it  to  charge  the  de- 
fendant Woodson.  He  is  not  in  any  way  mentioned 
therein.  No  judgment  against  him  properly  could 
be  rendered  on  such  a  verdict.  It  would  be  at  least 
erroneous.  But  the  liability  of  the  defendant  com- 
pany, under  the  allegations  of  the  complamt,  and  the 
undisputed  testimony,  depends  entirely  and  exclu- 
sively upon  the  liability  of  Woodson,  under  the  rule 
of  respondeat  superior.  The  only  negligence  im- 
puted by  the  complaint  is  predicated  upon  his  action 
or  want  of  action.  A  leading  case  on  this  subject  is 
Doremus  v.  Root,  23  Wash.  710  (63'Pac.  572,  54 
L.  R.  A.  649).  This  was  an  action  brought  against 
a  railway  company  and  its  conductor  for  an  injury 
inflicted  upon  the  plaintiff  by  a  train  in  charge  of 
the  conductor;  and,  as  in  the  instant  case,  the  only 
negligence  appearing  was  that  of  the  conductor. 
The  verdict  was  in  this  language: 

''We,  the  jury,  duly  sworn  and  impaneled  to  try 
the  above-entitled  cause,  find  for  the  plaintiff  and 
against  the  defendant,  the  Oregon- Washington  Rail- 
road &  Navigation  Company,  and  assess  his  damages 
at  the  sum  of  $15,100  and  the  costs  of  this  action." 

On  this  verdict  judgment  was  rendered  in  favor  of 
the  defendant  Root,  the  conductor,  for  his  costs  and 
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disbursements^  and  against  the  defendant  company 
for  the  amount  of  the  verdict,  together  with  the 
plaintiff's  costs  and  disbursements.  The  opinion 
was  written  by  Mr.  Justice  Fullebton,  a  learned 
and  clear-headed  jurist.  He  reached  the  conclusion 
that  the  defendants  were  not  jointly  or  severally 
liable,  but  that  the  blame  rested  on  the  conductor 
primarily  and  the  company  successively,  because  of 
the  principle  of  respondeat  superior.  After  distin- 
guishing between  joint  tort-feasors  acting  together 
in  the  same  capacity,  and  a  case  where  they  are  in- 
volved successively,  the  opinion  goes  on  to  state : 

''But  the  defendants  in  this  kind  of  action  are  in 
no  sense  joint  tort-feasors,  nor  does  their  liability 
to  the  plaintiff  rest  upon  the  same  or  like  grounds. 
The  act  of  the  employee,  even  in  legal  intendment, 
is  not  the  act  of  his  employer,  unless  the  employer 
orders  the  act  to  be  done  or  subsequently  ratifies  it. 
For  injuries  caused  by  the  negligence  of  an  employee 
not  directed  or  ratified  by  the  employer,  the  em- 
ployee is  liable  because  he  committed  lie  act  which 
caused  tiie  injury,  while  the  employer  is  liable,  not 
as  if  the  act  were  done  by  himself,  but  because  of 
the  doctrine  of  respondeat  sxiperior, — the  rule  of  law 
Tvhich  holds  the  master  responsible  for  the  negligent 
act  of  his  servant  conmaitted  while  the  servant  is 
acting  within  the  general  scope  of  his  employment, 
and  engaged  in  his  master's  business.    The  primary 
liability  to  answer  for  such  an  act,  therefore,  rests 
upon  the  employee,  and  when  the  employer  is  com- 
pelled to  answer  in  damages  therefor  he  can  recover 
over  against  the  employee.  *.*  So,  where  the  em- 
ployer is  sued  separately  for  the  wrong,  he  can  bind 
the  employee  in  any  judgment  that  may  be  obtained 
ag^ainst  hun,  by  notifying  the  employee  to  come  in 
and    defend    the    action.  *  *  So,    also,    in    such    an 
action,  whether  brought  against  the  enlployer  sev- 
erally, or  jointly  with  the  employee,  the  gravamen 
of    the  charge  is,  and  must  be,  the  negligence  of  the 
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employee;  and  no  recovery  can  be  had  unless  it  be 
proved,  and  found  by  the  jury,  that  the  defendant 
was  negligent.  Stated  in  another  way,  if  the  em- 
ployee who  causes  the  injury  is  free  from  liability 
therefor,  his  employer  must  also  be  free  from  lia- 
bility.'' 

Thus  far  the  Doremus  case  is  like  the  instant  ac- 
tion. As  stated,  the  trial  court  had  entered  a  judg- 
ment in  favor  of  the  defendant  Boot,  and  based  per- 
missibly and  probably  upon  the  proposition  that  the 
court  had  jurisdiction  of  the  persons  of  the  litigants 
and  of  the  subject  matter,  and  that  the  judgment  in 
favor  of  the  conduct6r  was  one  which  was  possible 
within  the  issues  of  the  case,  the  court  held  that  it 
was  not  void,  but  merely  erroneous,  and,  not  having 
been  attacked  by  appeal  or  other  direct  proceeding, 
it  was  a  final  adjudication  of  the  issues  between  the 
plaintiff  and  the  conductor.  Going  further,  the  court 
held  that,  inasmuch  as  the  conductor  was  completely 
released  by  the  final  adjudication  in  his  favor,  noth- 
ing remained  but  to  render  also  a  judgment  in  favor 
of  the  defendant  company.    The  court  said,  however: 

**Were  the  judgment  against  Boot  void,  or  were  it 
before  us  for  review  upon  this  appeal,  or  on  a  sepa- 
rate appeal,  by  the  present  respondent,  we  would  have 
no  hesitancy  in  reversing  both  judgments,  and  re- 
manding the  cause  for  a  retrial  on  the  whole  of  the 
issues. '^ 

Substantially,  that  is  the  situation  which  confronts 
us  in  the  present  instance.  While  the  verdict  does 
not  fasten  any  liability  upon  Woodson,  and  hence 
does  not  charge  the  defendant  company,  there  is  no 
adjudication  in  favor  of  Woodson  to  act  as  an  ob- 
stacle in  reversing  the  judgment  against  the  company. 
Confronted  with  the  indispensable  condition  of  prov- 
ing negligence  of  Woodson  in  the  manner  charg^f 
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th^  plaintiff  has  failed  to  establish  such  remissness 
of  his  duty,  and  hence  has  no  basis  for  a  recovery 
against  the  defendant  company,  his  employer. 

In  City  of  Anderson  v.  Fleming,  160  Ind.  597  (67 
N.  E.  443,  66  L.  E.  A.  119),  Fleming  had  previously 
failed  in  an  action  against  a  contractor  for  improving  a 
street  in  the  City  of  Anderson  for  injuries  suffered  by 
her  in  falling  into  an  excavation  left  by  that  defend- 
ant unguarded  in  the  street.    She  then  brought  an 
action  directly  against  the  city,  which  successfully 
set  up  the  judgment  in  favor  of  the  contractor  in  that 
former  action  in  bar  of  the  latter  action.    The  case 
was  made  to  depend  upon  the  principle  that  primarily 
the  city  was  responsible  for    keeping  its  streets  ^in 
repair,  but  that,  having  contracted  with  another  party 
to  repair  the  street,  providing  as  one  of  the  terms 
of  the  stipulation  that  the  contractor  should  keep  the 
street  safe  for  the  use  of  pedestrians,  it  would  have 
a  right  to  call  him  in  to  defend  an  action  against  it. 
Hence,  if  owing  to  the  failure  of  the  injured  party 
to  recover   from    the    contractor   in  a  suit  directly 
against  him,  his  liability  was  barred,  then  the  liability 
of  the  city  also  was  extinguished.    Its  rights  would 
be  prejudiced  by  a  judgment  against  it  under  such 
conditions,  because  it  had  lost  its  right  to  compel  the 
contractor  to  respond  over  to  it,  as  he  had  been  ex- 
onerated by  the  judgment  in  his  favor  and  was  im- 
zniine  against  reimbursement  of  the  city. 

In  Indiana  Nitroglycerine  etc.  Go.  v.  Lippencott 
Glass  Co.,  165  Ind.  361  (75  N.  E.  649),  in  an  action 
a.g'ainst  the  corporation  and  its  servant  for  negligence 
solely  of  the  latter,  it  was  held  erroneous  to  charge 
the  jury  that  a  verdict  might  be  rendered  against 
eitier  or  both,  as  such  an  instruction  would  tend  to 
<ieprive  the  corporation  of  its  right  of  subrogation 
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against  the  negligent  servant.  To  the  same  effect  in 
principle  are  Jones  v.  Southern  Ry.  Co.,  106  S.  C. 
20  (90  S.  E.  183),  and  Sparks  v.  Atlantic  Coast  Line 
Ry.,  104  S.  C.  266  (88  S.  E.  739).  In  St.  Louis  etc. 
Ry.  Co.  V.  Williams,  55  Okl.  682  (155  Pac  249),  the 
jnry  erased  from  the  form  of  verdict  the  name  of  the 
engineer  who  was  codef  endant  with  the  company  and 
npon  whose  negligence  alone  the  plaintiff  predicated 
its  canse  of  action.  A  judgment  against  the  company 
npon  this  verdict  was  reversed.  The  same  ruling  was 
made  in  Chicago,  R.  I.  <&  P.  Co.  v.  Austin,  43  OkL 
698  (144  Pac.  1069) ;  McGinnis  v.  Chicago  etc.  Ry.  Co., 
200  Mo.  347  (96  S.  W.  590,  118  Am.  St.  Rep,  661, 
9  Ann.  Cas.  656,  9  L.  R.  A.  (N.  S.)  680).  See,  also, 
Childress  v.  Lake  Erie  etc.  Co.,  182  Ind.  251  (105 
N.  E.  467) ;  New  Orleans  etc.  Co.  v.  J  opes,  142  U.  S. 
18  (35  L.  Ed.  919,  12  Sup.  Ct  Rep.  109,  see,  also, 
Rose's  U.  S.  Notes) ;  Chicago,  R.  I.  d  P.  Co.  v.  Reinr 
hart,  61  Okl.  72  (160  Pac.  51) ;  Stevick  v.  Northern 
Pacific  Ry.  Co.,  39  Wash.  501  (81  Pac.  999) ;  Pa^g- 
hum  V.  Buick  Motor  Co.,  211  N.  Y.  288  (105  N.  E. 
423) ;  Fimple  v.  Southern  Pacific  Co.,  38  Cal.  App. 
727  (177  Pac.  871). 

16.  The  case  before  us,  then,  is  like  the  Doremus 
case,  so  clearly  discussed  by  Mr.  Justice  FuUiBBTON, 
up  to  the  rendition  of  the  judgment  against  the  de- 
fendant. It  is  not  cumbered,  as  that  case  was,  by  a 
judgment  in  favor  of  the  codefendant  from  which  no 
appeal  had  been  taken.  The  case  is  ripe  for  the  de- 
termination which  the  court  there  said  would  have 
been  reached  but  for  the  judgment  in  favor  of  the 
conductor.  The  result  is  that  the  judgment  of  the 
Circuit  Court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings,  with  leave  to  the 
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parties  to  apply  to  the  Circuit  Court  for  permission 
to  file  amended  pleadings  if  they  are  so  advised. 

17.  Many  errors  are  assigned  respecting  the  in- 
structions and  refusals  to  instruct  the  jury.  Owing 
to  the  length  of  this  opinion,  it  is  deemed  imprac- 
ticable to  notice  them  in  detail,  as  the  rules  respect- 
ing the  doctrines  of  last  clear  chance,  contributory 
negligence,  discovered  peril,  and  the  like,  have  been 
sujBSciently  indicated  for  the  guidance  of  the  Circuit 
Court.  Some  complaint  was  mAde  about  the  ruling 
of  the  court  on  the  cost  bill  of  the  plaintiff.  No 
notice  will  be  taken  of  this,  as  it  becomes  negligible 
under  the  rule  laid  down  in  Jones  Land  <&  Livestock 
Co.  V.  Seawell,  90  Or.  236,  242  (176  Pac.  186),  where 
on  the  authority  of  Wade  v.  Amalgamated  Sugar  Co., 
71  Or.  75  (142  Pac.  350),  and  City  of  Seaside  v.  Ore- 
gon Surety  etc.  Co.,  87  Or.  624  (171  Pac.  396),  it 
was  held  that  the  party  successful  in  the  Circuit  Court 
but  who  was  defeated  on  appeal  has  no  right  to  re- 
cover the  costs  and  disbursements  of  litigation  the 
error  of  which  transpired  on  appeal. 

18.  Neither  is  it  necessary  to  review  the  action  of 
the  Circuit  Court  in  refusing  to  allow  the  company 
to  amend  its  motion  for  a  new  trial.  All  the  data 
required  for  the  examination  on  appeal  of  the  validity 
of  the  judgment  in  the  respect  embodied  in  the  de- 
sired amendment  appear  in  the  record.  It  presents 
a  case  under  the  second  clause  of  Section  172,  L.  0.  L., 
where  it  is  said: 

**No  exception  need  be  taken  or  allowed  to  any 
decision  upon  a  matter  of  law,  when  the  same  is  en- 
tered in  the  journal,  or  made  wholly  upon  matters  in 
writing  and  on  file  in  the  court. '^ 

The  pleadings  are  here,  the  verdict  is  here,  and  the 
judgment  is  here.    The  error  of  entering  such  a  judg- 
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ment  on  such  a  verdict  is  one  of  law,  made  wholly 
upon  written  documents  on  file  in  the  Circuit  Court, 
and  hence  is  reviewable  on  appeal  on  the  record  thus 
made. 
The  judgment  is  reversed. 

Bevebsed.    Beheaeino  Denied.    / 

McBbide^  C.  J.,  and  Benson  and  Habbis,  JJ.,  con- 
cur. 


Argned  July  14,  reversed   and  remanded  witb   directions  Jvlj   31, 

rehearing  denied  September  14,   1920. 

WOODAED  V.  A.  F.  COATS  LUMBER  CO. 

(191  Pac.  068.) 

Negligence— Complaint  Held  not  to  Charge  Willful  Injury. 

1.  A  complaint,  in  an  action  to  recover  damages  for  negUgenee 
held  to  charge  mere  negligent  injury,  and  not  a  willful,  purposeful 
injury ,  although  the  adverb  '^illf uUt*'  was  used. 

Collialon — Owner  of  Wood  Being  Towed  in  Barge  not  LiaUe  for 
Negligence  of  Owner  of  Boat  Doing  tlie  Towing. 

2.  One  having  wood  hauled  in  a  barge  was  not  liable  for  negli- 
gence of  employees  of  the  owner  of  the  boat  doing  the  towing;, 
having  no   control   over   such   employees. 

Master  and  Servant— Liability  for  Contractors  Negligence  Defined. 

3.  One  employing  a  contractor  in  work  involving  property  of 
the  former  is  not  liable  for  the  negligence  of  the  latter  in  the 
work,  except  where  the  work  is  inherently  dangerous  or  liable  to 
inflict   damage  upon  another. 

From  Tillamook:  Gbobgb  B.  Baqley,  Judge. 

Department  1. 

The  plaintiff  and  his  assignor  are  fishermen  oper- 
ating nets  in  Hoquarton  Slough  in  Tillamook  County, 
a  tributary  of  Tillamook  Bay,  where  the  tide  ebbs 
and   flows.    The    Pottc^r   Bealty  Company  was     the 
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owner  of  a  barge  or  scow  which  it  used  sometimes 
for  the  transportation  of  fuel  oil  in  bulk  and  at  other 
times  for  carrying  wood.  The  Coats  Lumber  Com- 
pany had  wood  for  sale  at  Tillamook,  on  Hoquarton 
Slough.  The  Potter  Eealty  Company  caused  the 
barge  to  be  towed  to  Tillamook  under  an  arrange- 
ment by  which  the  defendant  was  to  load  it  with  wood, 
after  which  the  barge  owner  was  to  take  it  to  Bay- 
ocean.  In  the  hold  of  the  barge  was  some  oil,  left 
there  from  the  last  shipment.  After  the  scow  was 
loaded  and  the  tide  was  at  ebb,  it  settled  on  some 
piling  that  had  been  cut  off  in  the  bottom  of  the 
slough,  sprung  a  leak  and  sank.  Under  these  pre- 
liminary circumstances,  the  complaint  cfiarges  negli- 
gence against  the  defendant,  in  the  following  lan- 
guage : 

*'That  on  or  about  said  13th  day  of  August,  1918, 
and  while  said  barge  was  carrying  the  oil  and  under 
the  control  heretofore  stated,  the  defendant  caused 
said  barge  to  be  taken  from  near  defendant's  dock, 
near  Tillamook,  Oregon,  and  towed  downstream 
toward  Tillamook  Bay,  to  a  point  near  the  mouth 
of  Hoquarton  Slough.  That  said  defendant,  while  in 
control  of  said  barge  or  scow  as  aforesaid,  caused 
the  same  to  be  beached  and  stranded  on  the  bank  of 
Tillamook  Bay  at  the  point  stated,  in  such  a  manner 
that  the  tide,  ebbing  and  flowing,  altematingly  sur- 
rounded the  hull  of  the  same  and  left  it  stranded  on 
said  bank. 

*'That  in  the  process  of  towing  said  barge  the  de- 
fendant operated  the  same  in  such  a  manner  that 
said  barge  became  damaged,  and  at  all  times  material 
herein  the  hull  of  said  barge  was  in  such  a  damaged 
condition,  a  hole  having  been  punctured  in  the  same, 
on  or  about  the  date  above  set  forth.  That  as  said 
barge  was  towed  down  toward  Tillamook  Bay,  as 
aforesaid,  and  as  long  as  the  hull  remained  afloat, 
the  oil  which  was  in  said  hull  remained  in  the  hold. 


304  WooDAiED  V.  A.  p.  Coats  Lumber  Co.        [97  Or. 

and  would  have  remained  in  the  hold  if  the  harge 
had  been  towed  out  in  Tillamook  Bay,  or  ii  defend- 
ant had  taken  precautions  to  guard  the  same.  But 
that  defendant  carelessly,  willfully,  and  negligently 
and  with  full  knowledge  of  the  consequences  of  said 
negligence,  caused  said  barge  to  be  stranded  and 
placed  on  the  shore  of  said  Tillamook  Bay,  in  such  a 
manner  that  when  the  tide  ebbed  and  flowed  the  oil 
and  oily  substance  flowed  out  of  the  hole  above  re- 
ferred to,  and  spread  broadcast  over  the  waters  of 
Tillamook  Bay  and  its  tributary  streams.  That  a  very 
large  quantity  of  oil  and  oily  substance  flowied  out  of 
said  barge  as  aforesaid,  and  was  carried  by  the  wind 
and  tide  in  all  directions  over  said  waters.*' 

For  injury,  the  plaintiff  avers,  in  substance,  that 
the  oil  saturated  his  net,  so  that  it  was  unfit  for  fish- 
ing purposes,  in  that  it  became  sUppery  and  the  ma- 
terial rotten  and  weak.  The  cause  of  action  on 
behalf  of  his  assignor  is  substantially  the  same. 

The  averments  of  the  complaint  were  denied  by  the 
answer,  which  stated  that  the  towing  was  done  by  the 
Pot;ter  Eealty  Company,  and  that  the  defendant  did 
not  have  any  control  or  direction  over  the  scow  or 
the  movement  thereof,  beyond  causing  wood  to  be 
loaded  upon  it.    This  was  traversed  by  the  reply. 

As  a  result  of  a  jury  trial  there  was  a  judgment 
for  the  plaintiff,  and  the  defendant  appeals. 

Bevebsed  and  Remanded  With  Directions. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  ar- 
gument by  Mr.  J.  C.  Veazie. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Tolmagej  Clcmssen  <&  Mannix,  with  an  oral 
argument  by  Mr.  Joseph  Mam/nix. 


J 
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BUBNETT,  J.— 1.  As  one  ground  for  nonsuit  the 
defendant  urges  that  the  complaint  charges  a  willful, 
purposeful  injury  and  that  there  was  no  evidence 
to  sustain  such  a  charge.  It  contends  that  a  charge 
of  deisigned  injury  is  not  sustained  by  proof  of  mere 
negligent  injury.  In  our  judgment,  the  complaint  is 
not  open  to  such  criticism.  No  facts  are  stated. in- 
dicating that  the  injury  was  intentionally  inflicted. 
Nothing  can  be  predicated  in  the  way  of  averment 
on  the  use  of  the  adverb  *' willfully .' ^  That  is  but 
a  statement  of  a  conclusion,  and  is  not  justified  by 
the  narration  of  facts  contained  in  the  complaint. 

It  is  contended  also  by  the  defendant  that  it  was 
not  responsible  for  the  acts  of  the  individuals  in 
charge  of  the  tow  from  Tillamook  towards  Tillamook 
Bay.  The  actual  work  of  towing  the  barge  was  done 
by  Albert  Biggs,  an  employee  of  the  Potter  Realty 
Company.  He  testified  that  that  concern  asked  him 
to  come  to  Tillamook  and  see  that  the  Lumber  Com- 
pany got  the  scow,  as  it  needed  it.  He  said,  speak- 
ing of  the  scow: 

"Well,  it  had  been  brought  here  for  the  lumber 
company  to  load  it  with  wood,  and  it  got  sxmk  and 
they  [referring  to  the  Potter  Realty  Company] 
asked  me  to  see  the  people  and  see  when  they  could 
get  it  ready  so  that  they  could  get  it  back  and  get 
this  oil.^*  / 

Arriving  at  Tillamook,  he  called  at  the  office  of  the 
company,  and  inquired  about  the  boat.  Learning 
that  they  could  not  get  a  tug,  he  testified : 

**I  told  him  that  my  boat  was  here,  and  we  were 

in  a  hurry  for  the  scow,  and  we  might  help  them  out, 

and  I  was  told  there  in  the  office  to  go  ahead;  and  they 

wanted  to  know  if  I  could  not  beach  the  scow  down 

there  somewhere  about  that  old  schooner  where  they 

could  look  at  her,  and  I  told  them  I  thought  I  couldL 
07  Ox.— ao 
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The  boat  and  the  tow  and  all  did  not  work  as  I 
thought  it  would,  and  I  saw  I  could  not  make  it  and 
so  I  beached  her  at  this  point  below  the  ditch.'* 

He  said  he  was  assisted  by  Fred  Grove,  acting  as 
a  deckhand;  that  both  of  them  were  employees  of  the 
Potter  Realty  Company;  that  they  were  paid  by  that 
company  and  took  their  orders  from  it.  The  testi- 
mony of  a  witness,  Van  Tine,  called  for  the  plaintiff, 
was  to  the  effect  that  he  was  one  of  the  joint  receiv- 
ers of  the  Potter  Realty  Company,  and  as  such  au- 
thorized the  scow  to  be  taken  to  Tillamook  in  order 
that  the  defendant  might  load  it  with  wood.  Having 
learned  that  it  was  sunk,  he  testifies : 

**I  inunediately  ordered  Mr.  Grove  and  Mr.  Albert 
Biggs  to/ go  to  Tillamook  and  try  to  get  the  scow  in 
shape  to  be  loaded.  They  went  to  Tillamook  on  Mon- 
day, the  twelfth,  and  raised  the  boat  and  got  the 
water  out  of  if 

He  further  says: 

**I  sent  them  there  to  get  the  scow  in  shape  to  be 
loaded.  We  had  had  previous  notice  that  the  scow 
was  not  in  shape  to  be  loaded.'* 

In  Sturgis  v.  Boyer,  65  U.  S.  110  (16  L.  Ed.  591), 
the  ship  Wisconsin  was  being  towed  by  the  steam  tug 
Hector,  in  New  York  harbor.  The  tug  was  in  charge 
of  her  own  master  and  crew,  and  had  complete  con- 
trol of  the  tow.  Some  of  the  crew  of  the  Wisconsin 
were  on  board  of  her,  but  took  no  part  in  the  man- 
agement of  the  enterprise.  While  in  tow,  the  flying- 
jib  boom  of  the  ship  struck  a  lighter  laden  with  flour, 
and  capsized  her.  On  the  part  of  the  tug  it  was  al- 
leged that  she  was  employed  by  the  owners  of  the 
Wisconsin  to  tow  her  to  a  certain  dock;  and  that  it 
was  in  a  sense  merely  the  servant  of  the  ship.  The 
Supreme  Court  of  the  United  States,  speaking  by  Mr. 
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, • 

Justice   Clifford,  disposed  of  the  question  in  this 
manner : 

"Owners  appoint  the  master  and  employ  the  crew, 
and  consequently  are  held  responsible  for  their  con- 
duct in  the  management  of  the  vessel.  Whenever, 
therefore,  a  culpable  fault  is  committed,  whereby  a 
collision  ensues,  that  fault  is  imputed  to  the  owners, 
and  the  vessel  is  just  as  much  liable  for  the  conse- 
quences as  if  it  had  been  committed  by  the  owner 
himself.  No  such  consequences  follow,  however,  when 
the  person  committing  the  fault  does  not,  in  fact,  or 
by  implication  of  law,  stand  in  the  relation  of  agent 
to  the  owners.  Unless  the  owner  and  the  person  or 
persons  in  charge  of  the  vessel  in  some  way  sustain 
towards  each  other  the  relation  of  principal  and 
agent,  the  injured  party  cannot  have  his  remedy 
against  the  colliding  vessel.  By  employing  a  tug  to 
transport  their  vessel  from  one  point  to  another,  the 
owners  of  the  tow  do  not  necessarily  constitute  the 
master  and  crew  of  the  tug  their  agents  in  perform- 
ing the  service.  They  neitiier  appoint  the  master  of 
the  tug,  nor  ship  the  crew;  nor  can  they  displace 
either  the  one  or  the  other.  Their  contract  for  the 
service,  even  though  it  was  negotiated  with  the  mas- 
ter, is,  in  legal  contemplation,  made  with  the  owners 
of  the  vess3,  and  the  master  of  the  tug,  notwith- 
standing the  contract  was  negotiated  with  him,  con- 
tinues to  be  the  agent  of  the  owners  of  his  own  vessel, 
and  they  are  responsible  for  his  acts  in  her  naviga- 
tion: Sproid  V.  Hemmingway,  14  Pick.  1;  1  Pars. 
Mar.  L.,  208;  The  Brig  James  Gray  v.  The  John 
Frazer  et  al.,  21  How.  184.'' 

This  case  is  cited  wiwh  approval  in  The  Eugene  F. 
Moran,  212  U.  S.  446  (53  L.  Ed.  600,  29  Sup.  Ct. 
Bep.  339) ;  The  J.  P.  Donaldson,  167  XJ.  S.  599  (42 
L.  Ed.  292,  17  Sup.  Ct.  Rep.  951,  see,  also,  Eose's 
TJ.  S.  Notes) ;  The  Violetta,  149  Fed.  690,  and  many 
other  cases.    See,   also,  McLoughlin  v.  New   York, 
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L.  &  T.  Co.,  7  Misc.  Rep.  119  (27  N.  Y.  Supp.  248) ; 
The  Mdbey  <&  Cooper,  14  Wall.  214  (20  L.  Ed.  881, 
see,  also,  Eose's  XJ.  S.  Notes);  The  Belknap,  Fed. 
Gas.  No.  1244;  note  in  65  L.  E.  A.,  p.  472. 

2.  There  is  nothing  in  the  evidence  to  show  that  the 
defendant  had,  or  assumed  to  have,  any  control  over 
the  details  of  accomplishing  the  work.  The  tow  was 
not  taken  where  it  had  expected  it  to  be  stranded. 
The  whole  process  of  towing  was  nnder  the  supervi- 
sion  of  the  owner  of  the  boat  doing  the  towing.  Lay- 
ing aside  the  circumstance  that  Biggs  and  Grove 
were  employees  of  the  Potter  Realty  Company  en- 
gaged in  towing  that  company's  barge,  the  situation 
most  unfavorable  to  the  defendant  which  can  be  drawn 
from  the  testimony  is  that  Biggs  might  be  called  a 
contractor.  This  is  scarcely  contested  by  the  plain- 
tiff in  argument,  but  he  urges  that  it  is  within  the 
exception  to  the  general  rule  exonerating  a  defend- 
ant for  the  act  of  a  contractor.  The  general  excep- 
tion to  this  rule  is,  that  anyone  contracting  for  the 
performance  of  a  work  inherently  dangerous  or  liable 
to  inflict  damage  upon  another  cannot  shield  himself 
behind  a  contractor  employed  for  the  purpose  of 
performing  the  work.  In  this  case  it  is  not  averred, 
and  the  evidence  does  not  show,  that  the  mere  tow- 
ing of  the  barge  was  inherently  dangerous  to  anyone. 
Lideed,  the  complaint  says  that  the  barge  was  dam- 
aged in  the  process  of  towing,  and  that  as  long  as 
the  hull  remained  afloat  the  oil  which  was  in  said 
hull  remained  there,  and  would  have  remained  there 
if  the  barge  had  been  towed  out  into  Tillamook  Bay. 
The  injury  was  clearly  the  resultant  of  the  act  of 
someone  in  charge  of  the  work  as  a  contractor,  at  the 
most.    It  is  difficult  to  see  how  the  defendant  can  be 
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made  liable  for  the  shortcoming^  if  any,  of  an  em- 
ployee of  the  Potter  Bealty  Company  in  towing  a 
barge,  the  property  of  the  latter,  and  acting  nnder 
its  orders  and  pay.  The  authorities  on  the  matter 
of  the  exception  to  the  general  mle  exonerating  the 
one  who  employs  a  contractor  are  collated  in  Giaconi 
V-  Astoria,  60  Or.  12,  36  (113  Pac.  855,  118  Pac.  180). 

3.  It  is  argued  by  the  plaintiff  that,  as  there  is 
testimony  to  the  effect  that  the  defendant  ultimately 
paid  for  the  repairs  made  to  the  barge,  it  was  re- 
sponsible for  the  damage  to  the  nets,  because  that 
fact  indicates  that  it  was  in  charge,  at  least,  of  the 
barge.  This  liability,  however,  does  not  follow;  for 
one  employing  a  contractor  in  work  involving  prop- 
erty of  the  former  is  not  liable  for  the  negligence 
of  the  latter  in  the  work,  with  the  exception  already 
noted.  For  example,  as  shown  in  Sturgis  v.  Boyer, 
65  XJ.  S.  110  (16  L.  Ed.  591),  the  contract  of  towage 
was  made  with  the  tug  by  the  actual  owners  of  the 
tow,  and  yet,  for  the  reason  that  they  had  nothing 
to  do  with  the  direction  of  the  details  of  the  work 
of  towing,  they  were  exonerated,  and  the  whole  re- 
sponsibility for  the  damage  was  placed  upon  the  tug. 
The  present  case  is  a  stronger  one  for  the  defendant 
than  that.  There,  some  of  the  crew  of  the  Wisconsin 
were  aboard  the  tug.  Here,  there  was  no  employee 
of  the  defendant  in  any  way  concerned  with  the  tow- 
ing. It  was  exclusively  in  charge  of  Biggs  and  his 
deckhand,  Grove,  and  they  were  both  employed,  paid 
by,  and  took  their  orders  from  the  Potter  Realty 
Company  in  respect  to  its  own  property. 

These  circumstances  disclosed  by  the  testimony  of 
the  plaintiff  were  suflBcient,  in  our  judgment,  to  lead 
the  court  to  sustain  a  motion  of  involuntary  jonsuit 
at  the  close  of  the  plaintiff's  case.    The  judgment 
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is  therefore  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  of  nonsuit. 

Bevebsed  and  Remanded  With  Dibeotionb. 

Reheabino  Denied. 

McBbide,  C.  J.y  and  Benson  and  Habbis^  JJ.,  con- 
cur. 


Argued  Jnlj   8,   reveneH   and   decree    entered   July    81,    rehearing 

denied  September  14,  1920. 

SEAVEY  V.  WILLIAMS/ 

(191  Pac.  77».) 

Deed*— Exception  Void  for  Uncertainty. 

1.  An  exception  of  about  12  acres  in  a  section  lying  eonili  of 
a  river  is  void  for  uncertainty,  where  there  were  more  than  lOO 
acres  lying  south  of  the  river,  and,  the  exception  not  being  de- 
scribed to  a  certainty,  the  title  to  the  whole  tract  passes,  the  ex- 
ception  alone   being   void. 

Advene  Possession— Where  Exception  Void,  Grantee  had  "Color  of 

TlUe»'  to  Entire  Tract. 

2.  Where  an  exception  of  part  of  a  parcel  of  land  conveyed 
was  void,  the  grantee  has  color  of  title  to  the  entire  parcel  de- 
scribed; "color  of  title"  being  that  which  in  appearance  is  title 
but  which  is  no  title.  ^ 

AdYerse  Possession— Where  Banks  of  BItw  wvro  Steop^  They  will 
be  Treated  aa  'Tence." 

3.  Under  Section  5770,  subdivision  7,  Ix  O.  L.,  providing  that 
all  precipices,  embankments,  streams,  lakes,  and  other  natural  ob- 
struction, if  equally  secured  against  the  trespass  of  domestic  ani- 
mals, shall  be  treated  as  lawful  fences,  a  river  on  which  the  land 
claimed  adversely  abutted^ will  be  treated  as  a  lawful  "fence"  for 
the  purpose  of  determining  whether  plaintiff  who  inclosed  the  other 
sides  fully  inclosed  it. 

Adverse  PosBesslon— Plaintiff  Held  to  havB  Acquired  Title  to  Land 
by  Adverse  Poesesslon. 

4.  Where  plaintiff,  who  owned  land  bounded  by  a  river  and  had 
color  of  title  to  land  on  the  opposite  side,  built  a  bridge  so  as  to 
enable  his  stock  to  cross  over  and  pasture  on  such  land,  which  was 
the  only  use  for  which  it  was  fit,  such  possession  for  the  statutory 
period  will  ripen  into  an  adverse  title,  notwithstanding  that,  after 
some  years'  possession,  a  road  was  cut  through  plainti^s  fence  and 
other  stock  occasionally  strayed  on  the  land. 


*0n  notice  of  title'  to  land  from  inelosnre,  see  note  in  13  Ik.  B.  i 

(N.    S.)     779.  BZPOBTBB. 
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From  Lane :  Geobge  F.  Skipwobth,  Judge. 

Department  2. 

This  is  a  suit  to  quiet  title  to  about  30  acres  of  land 
in  Lane  County,  described  in  the  complaint  as  follows : 

**  Beginning  at  a  point  on  the  south  line  of  section 
12  in  township  18  south  of  range  3  west  of  the 
Willamette  Meridian  6.25  chains  north  88  degrees 
51  min.  west  of  the  southeast,  comer  of  said  section, 
thence  north  88  degrees  51  min.,  west  23  chains  to  the 
center  of  the  old  channel  of  the  Coast  Fork  River; 
thence  along  the  said  center  north  30  deg.  22  min. 
east  7.49  chains;  thence  north  49  deg.  21  min.  east 
25  chains  more  or  less  to  the  center  of  the  present 
channel  of  the  Coast  Fork  River;  thence  south  0  deg. 
44  min.  east  23.30  chains  to  the  place  of  beginning, 
containing  30  acres  of  land  in  section  12,  township 
18,  S.  R.  3  W.  W.  M.^' 

The  plaintiff  alleges  that  he  and  his  predecessors 
in  interest,  through  whom  he  deraigns  title,  have  been 
in  the  visible,  open,  notorious,  hostile,  continuous, 
and  adverse  possession  of  the  premises,  under  a 
claim  of  ownership  and  title,  for  more  than  twenty 
years.     The  complaint  is  in  the  usual  form. 

The  defendants  admit  that  they  claim  an  interest 
or  estate  in  and  to  about  20  acres  of  the  land  de- 
scribed in  the  complaint,  a  particular  description  of 
which  is  contained  in  the  answer,  and  plead  title  to 
and  ownership  of  that  portion.  They  deny  all  other 
material  allegations  of  the  complaint.  The  answer 
is  traversed  by  the  reply. 

Testimony  was  taken,  and  the  court  found  tiiat  in 
1904  the  plaintiff  and  James  and  Jesse  SeaveyNpur- 
chased  the  land  described  in  the  complaint  from 
George  C.  Simon,  and  that  in  January,  1908,  the 
plaintiff  acquired  the  interest  of  James  and  Jesse 
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Seavey.     Other  findings  were  to  the  eflFect  that  in 
June,  1904,  the  plaintiff  built  a  fence  around  a  por- 
tion of  the  land,  inclosing  it  with  about  2,000  acres 
of  other  property  which  he  owned;  that  there  was 
no  fence  inclosing  the  land  in  dispute,  along  the  coast 
fork  of  the  Willamette  River;  that  during  the  dry 
season  plaintiff's  stock  could  pass  across  the  river 
from  his  other  premises  to  the  land  in  controversy; 
that  the  tract  in  question  was  entirely  covered  with 
brush  and  timber  up  to  and  including  the  year  1913, 
when  there  was  some  wood  cut  on  the  premises;  that 
the  land  was  used  by  the  plaintiff  for\  pasturing  stock 
from  time  to  time;  that  in  1912  there  was  a  county 
road  located  through  a  portion  of  it,  which  in  1913 
was  opened  for  travel;  that  in  the  location  of  the 
road  a  portion  of  the  fence  Was  torn  down;  that  in 
June,   1913,  stock  belonging  to  Johnson,  Chapman, 
and  Hayes  passed  through  such  opening  to  and  upon 
the  land  claimed  by  the  plaintiff;  that  there  was  no 
obstruction  to  prevent  their  stock  from  going  upon 
the  land  from  the  road;  and  that  by  reason  thereof 
the  land  remained  open  from  June,  1913,  until  Jan- 
uary, 1915,  at  which  time  Barr  built  a  fence  along 
the  road,  inclosing  the  land  claimed  by  plaintiff.    It 
was  further  found  that  the  plaintiff  used  the  land 
in  dispute  from  1904  until  June,  1913,  for  pasturing 
his  stock ;  that  after  the  fence  was  torn  down  he  con- 
tinued to  pasture  his  stock  upon  the  property  from 
time  to  time;  that  it  was  so  used  by  other  owners  of 
stock  from  June,  1913,  to  January,  1915;  that  the 
plaintiff  did  not  have  any  title  or  color  of  title  to  the 
land  described  in  the  answer;  that  his  possession  was 
from  January,  1904,  until  June,  1913,  only;  and  that 
he  was  not  in  continuous,  open,  notorious,  and  ex- 
elusive  possession  of  the  premises  described  in  the 
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complaint,  under  a  claim  of  right,  for  the  period  of 
ten  years. 

Based  upon  these  findings,  the  court  rendered  a 
decree  declaring  the  defendants  to  be  the  owners  of 
the  land  described  in  their  answer  and  quieting  the 
plaintiff's  title  to  the  remainder  of  the  30-acre  tract 
only.    The  plaintiff  appeals. 

BSYEBSED.      DbOBBB   EnTEBED. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  0.  H.  Foster,  with  oral  arguments  by  Mr.  Foster 
and  Mr.  E.  0.  Potter. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by^  Mr.  C.  A.  Hardy  and  Mr.  J.  M.  Devers. 

JOHNS,  J.— The  SO-acre  tract  claimed  by  the 
plaintiff  is  in  the  form  of  a  triangle,  and  the  20  acres 
to  which  the  defendants  claim  title  form  substantially 
another  triangle.  Although  the  boundaries  are  not 
identical,  all  of  the  latter  tract,  except  very  small 
fractions  on  the  south  and  east,  lies  within  the  30 
acres. 

1.  The  plaintiff's  record  title  was  acquired  in  Jan- 
nary,  1904,  by  a  warranty  deed  from  George  0.  Simon, 
which  conveyed,  among  other  lands,  all  of  the  east 
half  of  section  12,  **  except  about  twelve  acres  lying 
south  of  the  Coast  Fork  River.?'  It  appears  that 
Simon  obtained  his  title  from  Elizabeth  Shannon  by 
a  conveyance  on  October  15,  1899,  in  which  the  12- 
acre  exception  is  in  the  same  words  used  in  the  deed 
to  the  Seaveys.  It  is  shown  by  the  defendants'  map 
that  there  are  more  than  100  acres  in  the  east  half  of 
section  12  which  lie  ** south  of  the  Coast  Fork  River.'* 
Under  such  a  state  of  facts  and  in  the  absence  of 
allegation  oi*  proof  as  to  which  particular  12  acres 


314  Seavby  v.  Williams.  [97  Or. 

were  meant  or  understood  to  be  exfcepted,  as  between 
the  grantor  and  the  grantee  in  particular,  the  excep- 
tion would  be  void  for  uncertainty.  The  rule  is  thus 
stated  in  8  R.  C.  L. : 

**In  short,  by  an  exception  some  part  is  excluded 
from  the  conveyance  and  remains  in  the  grantor  by 
virtue  of  his  original  title,  while  a  reservation 
creates  a  new  right  out  of  the  subject  of  the  grant 
and  is   originated  by  the  conveyance '^  Page  1090. 

**The  rules  of  construction  applicable  to  grants 
apply  also  to  an  exception  therefrom,  from  which 
it  follows  that  the  words  of  exception  must  be  as 
definite  as  those  necessary  to  convey  a  title":  Page 
1096. 

**If  an  exception  is  not  described  to  a  certainty, 
the  grantee  shall  have  the  benefit  of  the  defect.  *  • 
If  the  description  of  the  exception  is  void  for  un- 
certainty, the  title  to  the  whole  tract  passes,  the  ex- 
ception alone  being  void":  Page  1097, 

Under  the  last-quoted  excerpt,  the  text  cites  Loyd 
V.  Oates,  143  Ala.  231  (38  South.  1022,  111  Am.  St. 
Rep.  39) ;  Lange  v.  Waters,  156  Cal.  142  (103  Pac  889, 
19  Ann.  Cas.  1207) ;  Attebery  v.  Blair,  244  111.  363, 
(91  N.  E.  475,  135  Am.  St.  Rep.  342).  Those  author- 
ities sustain  the  rule  stated. 

2.  As  the  12-acre  exception  is  void  for  uncertainty, 
it  must  follow  that  on  January  30,  1904,  the  plaintiff 
received  a  warranty  deed  which  purported  to  convey 
the  property  described  in  the  complaint;  that  it  was 
based  upon  a  like  conveyance  previously  executed  to 
his  grantor  by  Elizabeth  Shannon;  and  that  such 
deeds  were  sufficient  to  give  the  plaintiflF  and  his 
grantor  color  of  title  to  the  lands  described  in  the 
complaint,  from  and  after  October  15,  1899.  In  Swift 
V.  MulJcey,  17  Or.  532  (21  Pac.  871),  this  court  held: 

**  Color  of  title  is  that  which  in  appearance  is  title, 
but  which  is  no  title.    A  claim  to  property  under  a 
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conveyance,  however  inadequate  to  carry  the  true 
title  to  such  property,  and  however  incompetent  may 
have  been  the  power  of  the  grantor  in  such  convey- 
ance to  pass  title  to  the  subject  thereof,  yet  a  claim 
asserted  under  the  provisions  of  such  a  deed  is 
strictly  a  claim  under  color  of  title,  and  one  which 
will  draw  to  the  possession  of  the  grantee  the  pro- 
tection of  the  statutes  of  limitations,  other  requisites 
of  those  statutes  being  complied  with." 

The  facts  tend  to  show  that  the  12-acre  exception 
is  not  a  part' of  the  land  described  in  the  complaint. 
On  April  24,  1861,  Lewis  S.  Coryell  and  Mahala 
Coryell  deeded  a  tract  of  land  containing  37.72  acres 
to  Andrew  J.  Keeney,  through  whom  the  defendants 
claim  title,  and  in  1889  Keeney  and  his  wife  conveyed 
to  Harms  a  portion  of  that  tract,  consisting  of  21.53 
acres.  By  reference  to  the  plats  introduced  in  evi- 
dence, it  will  be  found  that  about  12  acres  of  the  land 
deeded  to  Harms  are  in  the  east  half  of  section  12, 
south  of  the  coast  fork  of  Willamette  River;  and  it 
is  possible,  even  probable,  that  the  12-acre  exception 
refers  to  that  portion  of  the  Harms  tract.  The  plats 
also  show  that  exclusive  of  the  tract  in  dispute  the 
plaintiff  owned  much  more  land  on  the  south  side  of 
the  river,  all  of  which  was  fenced  in  with  the  30-acre 
tract  in  June,  1904.  Again,  outside  of  any  record  title 
which  they  may  have  as  heirs  of  Keeney,  there  is  no 
evidence  which  tends  to  show  that  the  defendants  or 
their  ancestors  ever  owned  or  claimed  to  own  any 
portion  of  the  land  here  in  dispute,  after  Keeney 
executed  his  deed  to  Harms,  that  it  was  ever  assessed 
to  them  or  that  they  ever  paid  any  taxes  on  it. 

3,  4.  The  property  in  controversy  was  wild,  un- 
improved land  remaining  in  its  original  state,  covered 
with  brush  and  timber.  In  June,  1904,  the  plaintiff 
constructed  a  substantial  fence  around  all  of  that 
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portion  thereof  not  bounded  by  the  river  channel,  and 
since  that  time  he  has  used  it  for  pasturing  stock,  the 
only  purpose  to  which  it  is  suited.  The  testimony 
shows  that  during  all  of  this  time  the  plaintiff  owned 
about  2,000  acres  of  land;  that  a  large  portion  of  it, 
on  which  he  resided  and  had  his  improvements,  lay 
along  the  other  side  of  the  river,  away  from  the  tract 
in  dispute;  and  that  he  constructed  a  bridge  across 
the  river,  which  he  used  for  transferring  his  stock 
from  one  side  to  the  other.  During  high  water,  for 
safety,  it  was  necessary  to  remove  the  stock  from  the 
south  side  of  the  river  to  the  north  side,  and,  among 
other  things,  the  bridge  was  used  for  that  purpose. 
It  also  appears  that  when  the  river  was  low  there 
were  places  in  it  where  plaintiff's  cattle  and  other 
stock  could  cross  without  using  the  bridge,  but  there 
is  no  testimony  that  they  ever  did  so.  Along  most 
of  plaintiff's  property  the  river  banks  were  high  and 
steep  and  formed  a  barrier  sufficient  to  prevent  stock 
from  entering  from  the  river,  for  which  purpose  they 
served  as  a  fence.  Section  5770,  subdivision  7, 
L.  0.  L.,  provides: 

**That  all  precipices,  embankments,  streams,  lakes, 
ponds,  or  other  natural  obstruction,  if  equally  secure 
against  the  trespass  of  any  domestic  animals,  or 
shall  be  made  so  by  artificial  means,  shall  be  deemed 
lawful  fences.'' 

On  this  subject,  we  quote  the  following  from  1 
R.  C.  L.,  page  699: 

**It  is  no  objection  that  natural  barriers  are  taken 
advantage  of  in  constructing  the  inclosures,  pro- 
viding they  are  not  out  of  proportion  to  the  artificial 
barriers  erected.  If  the  natural,  together  with^  the 
artificial,  barriers  used,  are  sufficient  dearly  to  indi- 
cate dominion  over  the  premises,  and  to  give  noto- 
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riety  to  the  claim  of  possession,  it  is  sufficient  to  put 
the  statute  of  limitations  in  motion." 

As  the  plaintiff  owned  lands  on  both  sides  of  the 
river  for  a  considerable  distance  up  and  down  the 
stream,  it  must  follow  that  the  only  means  of  access 
to  his  premises  from  the  river  by  outside  stock  would 
be  at  the  upper  and  lower  points  where  plaintiff  *s 
lands  were  crossed  by  the  stream.  Under  the  facts 
shown  to  exist  here,  we  hold  that  the  banks  of  the 
river  were  * 'fences'*  within  the  meaning  of  Section 
5770,  subdivision  7,  L.  0.  L. 

It  is  manifest  that  anyone  going  upon  the  lands 
would  see  that  they  were  all  inclosed  in  one  large 
tract;  that  the  property  on  the  south  side  of  the  river 
was  connected  with  that  on  the  north  by  means  of  a 
bridge;  and  that  along  with  his  other  property  the 
disputed  tract  was  used  by  the  plaintiff  for  pasturing 
stock  whenever  weather  conditions  would  permit. 

There  was  no  real  controversy  over  these  matters 
up  to  the  time  the  county  road  was  laid  out  and 
opened  on  the  south  side  of  the  tract  in  question,  some 
time  in  1913.  A  map  introduced  in  evidence  shows 
that  this  road  enters  the  lands  described  in  the  answer 
at  a  point  below  the  southwest  comer  of  the  30-acre 
tract ;  that  it  crosses  the  south  boundary  of  that  tract 
about  the  middle  thereof;  and  that  the  southeast 
comers  of  the  two  pieces  of  land  are  practically 
identical.  The  map  shows  that  about  three-fourths 
of  the  county  road  is  upon  the  south  boundary  of  the 
lands  of  the  defendants  in  which  the  plaintiff  does 
not  have  or  claim  any  interest,  outside  of  the  bound- 
aries of  the  30-acre  tract,  and  that  about  one  fourth 
of  the  road  only  is  upon  that  tract  and  with  the  bound- 
aries of  the  lands  which  both  parties  claim.  There 
is  evidence  that  in  the  opening  of  the  road  the  plain- 
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tiflF^s  fence  was  cut  and  partly  removed,  that  by 
reason  thereof  some  stock  entered  upon  his  premises, 
but  that  all  other  parts  of  the  fence  remained  intact 
as  constructed.  The  testimony  is  conclusive,  and  the 
court  found,  that  the  plaintiff  continued  to  use  the 
disputed  land  for  pasturing  stock  after  the  county 
road  was  opened,  in  the  same  manner  as  before  it  was 
located. 

J.  C.  Johnson,  as  a  witness  for  the  defendants, 
testified  that  after  the  county  road  was  opened  in 
1913,  at  intervals  a  cow  and  a  pony  of  his  pastured 
on  the  disputed  land;  that  at  different  times  two 
cows  belonging  to  Hayes  pastured  there;  and  that  a 
man  named  Chapman  may  have  had  some  stock  there, 
although  Johnson  did  not  know  how  many  head. 
Asked,  **A11  there  was  to  it,  there  were  just  two  holes 
in  that  fence!"  the  witness  answered,  ** There  were 
two  holes  where  they  could  get  through."  Assimiing 
all  that  to  be  true,  the  few  cattle  and  horses  which 
ran  there  were  nothing  more  than  roaming  stock. 
Their  pasturing  on  the  land  and  the  cutting  of  the 
fence  form  the  only  evidence  tending  to  show  that 
the  plaintiff  did  not  have  continuity  of  possession 
for  more  than  ten  years,  the  length  of  time  required 
to  perfect  title  by  adverse  possession. 

In  Joy  V.  Stump,  14  Or.  361,  364  (12  Pac.  929,  930), 
this  court  said : 

^^When  a  person  goes  into  the  possession  of  land 
under  color  of  title  duly  recorded,  in  which  th^ 
boundaries  of  the  lot  or  tract  are  defined,  this 
operates  as  constructive  notice  to  all  the  world  of 
his  claim,  and  also  of  its  extent,  so  that  a  sufficient 
occupancy  of  a  part  of  the  lot  carries  with  it,  by  co^x- 
struction,  the  possession  of  the  entire  premises  "^ 
scribed  by  his  conveyance,  when  the  boundaries 
well  defined.  •  * 
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'*It  is  equally  well  settled  that,  when  a  person 
relies  upon  naked  possession  as  the  foundation  for 
an  adverse  claim,  there  must  be  an  actual  occupancy 
and  the  possession  cannot  be  extended  •  *  beyond 
the  limits  of  the  actual  occupation,  and  such  pos- 
session must  not  only  be  actual,  but  also  visible,  con- 
tinuous, notorious,  distinct,  and  hostile,  and  of  such 
a  character  as  to  indicate  exclusive  ownership  in  the 
occupant.'* 

This  decision  was  approved  in  Ambrose  v.  Hunting- 
ton, 34  Or,  484,  488  (56  Pac.  513,  514),  where  it  is 
held: 

**The  maintenance  of  a  substantial  inclosure,  and 
the  continued  use  and  occupation  of  the  land  for 
pasturage  of  stock  (the  only  purpose  for  which  it 
was  adapted),  under  claim  of  right  and  title,  consti- 
tuted such  a  visible,  open,  notorious,  distinct,  ex- 
clusive, and  hostile  possession  as  to  set  the  statute 
of  limitations  running,  and,  if  continuous  during  the 
full  period  contemplated  by  the  statute,  would 
operate  to  confer  title,  at  least  as  between  indi- 
viduals, where  the   state  is  not  concerned/' 

We  conclude,  therefore,  that  the  plaintiflF's  color 
of  title,  considered  with  his  fencing  of  the  land  and 
nse  of  it  in  connection  with  his  other  property  in  the 
manner  which  he  used  and  had  possession  of  it,  is 
sufficient  to  give  him  title  by  adverse  possession. 

The  decree  of  the  Circuit  Court  is  reversed,  and 
one  will  be  entered  here  in  favor  of  the  plaintiff, 
quieting  his  title  to  the  lands  described  in  the  com- 
plaint and  quieting  the  title  of  the  defendants  to  all 
that  portion  of  the  real  property  described  in  their 
answer  which  is  not  a  part  of  or  included  within  the 
boundaries  of  the  premises  described  in  the  com- 
plaint Neither  party  shall  recover  costs  in  this  or 
the  Circuit  Court. 

Bevebssd.    Degbeb  Entered.    Behearino  Denied. 

McBridb,  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 


/ 
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Argaed  December  80,  1919,  affirmed  February  17,  rebearing  denied 

September  14,  1920. 

HILLSBORO    V.    PUBLIC    SEBVICE    COMMIS- 
SION.* 

(187  Pae.  617;  192  Pae.  390.) 

OoDttitatloiial  laaw— Watars  and  Waterconnes— FraacblM  Oo&tract 
Between  City  and  Power  Company  for  InstaUmenta  of  Hydrants 
not  Proprietary  but  Bate-maUng. 

1.  Franchise  contract  between  city  and  power  company,  wbereby 
the  company  agreed  to  inatall  aa  many  fire  hydrants  as  ehonld  be  or- 
dered by  the  city,  for  which  the  city  agreed  to  pay  $1  a  montli 
each  for  tve  years,  after  which  the  company  was  to  maintain  and 
install  hydrants  without  cost  to  the  city,  held,  a  rate-making  con- 
tract made  by  the  city  not  exclusively  in  its  proprietary  capacity, 
so  that  the  Fublic  Service  Commission  «ould  order  the  company  on 
its  petition  to  discontinue  free  hydrants  and  charge  the  city  $3.50 
a  month  for  each  hydrant  without  violating  Article  I,  Section  10,  of 
U.  S.  Constitution,  prohibiting  impairment  of  the  obligations  of  con- 
tracts. 

[As  to  power  of  municipal  corporation  to  make  inviolable 
rates  which  state  may  not  increase,  see  note  in  37  A.  lb  & 
737.] 

ON  PETITION  FOB  BEHEABINO. 

Municipal  Oorporatlons— Are  "Agents*'  or  XnstromentaiitieB  of  State. 

2.  Municipal  corporations  are  "agents"  of  the  state,  not  in  the 
sense  of  the  term  "agent"  as  employed  in  the  law  of  contracts,  but 
in  the  sense  of  instrumentality  or  means  devised  by  the  state  for 
use  in  local  government. 

Municipal  Corporatlonfl — Cannot  be  Comp^ed  to  ICaka  PnbUc  iBi- 
prorementa  at  Tazpayere'  Exp«Daa. 

8.  Where  the  Constitution  denies  the  right  to  tax  people  of  a 
city  without  their  consent^  or  the  exclusive  power  to  tax  for  city 
purposes  is  lodged  in  the  city  authorities,  the  legislature  cannot  com- 
pel the  establishment  and  maintenance  of  public  improvements  by 
the  city. 

States— Power  la  DerlTod  ftom  tbe  Paopla,  not  from  Aggregation  oft 

Municipalities 
4.    The  primary  source  of  ffovernmental  power  is  the  people,  not 
an  aggregation  of  municipalines.  and  the  state  government  derives 
its  powers  from  the  people,  not  from  the  municipalities. 

*0n   effect   of   contract   with    patrons    to  preclude   regulation    at 
rates  of  public  service  corporations,  see  note  in  lb  B.  A.  1915C,  2S2. 
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Pleading— Allegation  That  Plaintiff  ia  City  Organized  Under  General 
Laws  Conclnsive  on  Demurrer. 

5.  On  demurrer  to  a  complaint  by  a  city,  an  allegation  of  the 
eomplaint  that  the  city  was  incorporated  under  the  general  lawi 
of  the  state  is  conclusive. 

Mnaicipal   Corporations — Home   Bnle   Amendment   Does   mot   Make 
Cities  Independent  of  (General  Laws. 

6.  The  amendment  to  the  Constitution  giving  home  rule  to  cities 
(Article  XI,  Section  2)  does  not  exempt  the  cities  from  general 
laws  adopted  by  the  legislative  authority  of  the  state,  in  conformity 
with  Article  IV,  Section  1,  but  merely  restricts  the  legislative 
power,  so  that  it  cannot  enact,  amend,  or  repeal  any  particular 
charter  for  any  single  municipality. 

Mnnicipal  Corporations— Legislature    has    not  Surrendered  to  City 
Power  to  Regulate  Kates  of  Public  Utilities. 

7.  The  legislature  has  not  surrendered  by  any  act  its  power  to 
regulate  rates  of  public  utilities,  and  such  surrender  is  not  to  be 
implied,  in  the  absence  of  express  provision. 

Public  Service  Commissions — Exception  as  to  Ftee  Service  to  Cltiee 
Does  not  Exempt  Such  Service  from  Commission's  Authority. 

8.  The  provision  of  Public  Service  Commission  Act,  section  63, 
that  it  shall  not  prevent  service  to  cities  free  or  at  reduced  rates, 
does  not  require  free  service  to  cities  by  public  utilities,  or  deprive 
the  commission  of  power  to  control  such  service. 

"Waten  and  Watercourses — ^Pnblic  Service  Commission  can  Regulate 
Bates  of  Water  Company  in  Home  Bnle  City. 

9.  The  Public  Service  Commission  can  regulate  rates  charged  by 
a  water  company  supplying  water  to  a  city  having  a  home  rule 
charter. 

From  Washington:  Geobge  R.  Baglby,  Judge. 

In  Banc. 

This  is  a  suit  hy  the  City  of  Hillsboro  to  set  aside 

an  order  of  the  Public  Service  Commission,  and  to 
enjoin  the  North  Coast  Power  Company  from  collect- 
ing rentals  for  fire  hydrants  in  the  City  of  Hillsboro. 
The  substantial  facts  as  recited  in  the  complaint  are, 
that  on  September  7,  1909,  plaintiff,  by  ordinance, 
entered  into  a  contract  with  the  Hillsboro  Water, 
Xiight  and  Power  Company,  whereby  a  franchise  was 
I^Tranted  to  the  latter  to  use  the  streets  and  alleys  of 
the  city  for  laying  water-mains  and  service  pipes, 
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and  to  erect  and  maintain  poles,  wires  and  fixtures 
therein  for  conducting  electricity,  and  the  grantee 
thereafter  laid  its  pipes,  erected  its  poles  and  placed 
its  wires  and  equipment  for  the  purpose  of  supplying 
the  city  and  its  people  with  electric  lights  and  water, 
and  engaged  in  selling  water  to  the  general  public 
as  a  public  utility  within  the  city.  Thereafter  the 
Hillsboro  Water,  Light  and  Power  Company  sold  its 
franchise  and  other  property  to  the  Washington- 
Oregon  Corporation,  which  later  transferred  its 
interests  to  the  defendant.  North  Coast  Power  Com- 
pany, Each  of  these  several  public  service  corpora- 
tions, in  turn,  accepted  and  operated  under  the 
franchise  which  among  others,  contained  the  follow- 
ing clause: 

**The  grantee  shall  also  install,  free  of  cost  to  the 
City  of  Hillsboro,  as  many  single  or  double  hydrants 
of  standard  make  and  size  as  shall  be  ordered  by  said 
city,  at  such  places  as  the  city  may  hereafter  desig- 
nate, and  shall  maintain  and  keep  the  same  in  repair. 
The  city  shall  pay  to  grantee,  for  a  period  of  five 
years  from  the  date  of  acceptance  of  this  ordinance, 
a  rate  of  $1.00  per  calendar  month  for  each  fire 
hydrant  installed  and  maintained  in  said  city,  and 
after  said  five-year  period  expires,  grantee  shall 
maintain  all  hydrants,  and  install  new  hydrants, 
free  of  cost  to  the  city.'* 

The  power  of  the  municipality  to  enter  into  the 
franchise  contract  is  found  in  the  following  provision 
of  its  charter: 

**The  city  council  shall  have  power  within  the  City 
of  Hillsboro  *  *  to  make  provisions  for  lighting  the 
city  and  providing  the  city  with  light  and  to  contract 
with  any  person,  persons  or  corporation  therefor;  to 
make  provisions  Tor  providing  the  city  with  water 
and  fire  protection,  sewers  and  street  sprinkling  and 
\ 
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to  contract  with  any  person,  persons  or  corporation 
therefor. '* 

During  the  year  1918,, the  defendant  North  Coast 
Power  Company  applied  to  the  Public  Service  Com- 
mission of  Oregon  for  permission  to  charge  the  City 
of  Hillsboro  $5  per  month  for  each  and  every  hydrant 
installed  within  the  City  of  Hillsboro.  Thereafter  a 
hearing  was  had  before  the  Public  Service  Com- 
mission, at  which  the  parties  appeared  by  their 
several  attorneys,  and  thereafter  the  commission 
made  its  findings  of  fact  and  the  following  order: 

**It  is  therefore  ordered  that  the  North  Coast 
Power  Company  be  and  is  hereby  authorized  to 
discontinue  free  hydrants  and  water  therefor  to  the 
City  of  Hillsboro  for  fire  protection  purposes,  and 
that  in  lieu  thereof  it  shall  charge  for  such  service 
at  the  rate  of  $3.50  per  month  per  hydrant  now  con- 
nected for  said  City  of  Hillsboro,  a  reasonable  date 
for  this  order  to  become  effective  is  November  1, 
1918/' 

The  complaint  alleges  that  the  Public  Service  Com- 
mission was  without  jurisdiction  to  make  this  order, 
because,  in  entering  into  the  contract,  the  city  was 
acting  in  its  proprietary  capacity,  and  that,  if  the 
Public  Utilities  Act,  attempts  to  authorize  such  action, 
then  the  act  is  in  violation  of  Article  I,  Section  10,  of 
the  Constitution  of  the  United  States,  relating  to  the 
impairment  of  the  obligations  of  contracts,  and  con- 
trary to  the  provisions  of  Article  IV,  Section  la,  and 
Article  XI,  Section  2,  of  the  Constitution  of  Oregon. 
That  said  order  is  void  because  the  Public  Utilities 
Act  is  not  retroactive.    Each  of  the  defendants  filed 
a  demurrer  to  this  complaint  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  suit.    The  demurrers  having  been  sustained  by  the 
trial  court,  the  plaintiff  declined  to  plead  over  and  a 


324       HiLLSBORO  V.  Public  Service  Commission.     [97  Or. 


decree  was  entered  dismissing  the  suit,  from  which 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  B.  Httston. 

For  respondent,  Public  Service  Commission,  there 
was  a  brief  over  the  names  of  Mr.  George  M.  Brovm, 
Attorney  General,  and  Mr.  John  0.  Bailey,  Assistant 
Attorney  General,  with  an  oral  argument  by  Mr. 
Bailey. 

For  respondent.  North  Coast  Power  Co.,  there  was 
a  brief  over  the  names  of  Mr.  C.  A.  Hart,  Messrs. 
Carey  d  Kerr,  and  Messrs.  Hoyden,  Langhorn  £  Metz- 
ger,  with  oral  arguments  by  Mr.  Hart  and  Mr.  E.  M. 
Hayden. 

BENSON,  J. — 1.  Plaintiff  bases  its 'argument  in  sup- 
port of  the  sufficiency  of  the  complaint,  upon  the 
answers  to  four  questions  which  its  able  counsel 
formulates  thus: 

**  First.  Did  the  City  of  Hillsboro  have  authority 
to  make  the  contract! 

**  Second.  Was  the  contract  involved  herein  a 
matter  in  which  the  general  public  is  concerned,  or 
in  other  words,  is  it  a  rate-making  contract! 

'** Third.  Was  the  contract  involved  in  this  case 
made  by  the  city  in  its  governmental  capacity,  or  in 
its  proprietary  capacity! 

*  *  Fourth.  If  this  contract  was  entered  into .  by 
the  city  in  its  proprietary  capacity,  has  the  Public 
Service  Commission  authority  to  interfere  with  it!" 

As  regards  the  first  of  these  questions,  it  may  be 
remarked  that  the  defendants  do  not  seriously  ques- 
tion the  fact  that,  when  the  franchise  was  granted, 
by  the  city  and  accepted  by  the  public  service  oorpo- 


Sept.  1920.]    HiLLSBOBO  v.  Public  Service  Commission.    323 


ration,  it  was  a  valid  contract  and  for  the  purpose 
of  this  discussion,  it  may  be  conceded. 

The  remaining  questions  are  so  interdependent  as 
to  be  beyond  the  reach  of  a  practicable  separate  con- 
sideration. Counsel  for  plaintiff  argues  that  the 
power  to  provide  a  water  system  is  not  governmental, 
but  strictly  proprietary,  and  cites  in  support  of  this 
premise,  Tom  v.  Tillamook  City,  58  Or.  386  (114  Pac. 
938).  In  that  case^  Mr.  Justice  McBbide,  for  the 
court,  says: 

''The  power  to  provide  a  water  system  is  not 
governmental  nor  legislative  in  its  character,  but 
strictly  proprietary,  and  the  city,  when  engaged  in 
prosecuting  such  an  improvement,  is  clothed  with 
the  same  liabilities  as  a  private  citizen.'' 

In  support  of  this  doctrine  the  opinion  from  which 
we  quote  cites  the  frequently  approved  case  of  Esberg 
Cigar  Co.  v.  Portland,  34  Or.  282  (55  Pac.  961, 75  Am. 
St  Rep.  650,  43  L.  R.  A.  445).  Both  of  these  cases 
are  clearly  distinguishable  from  the  present  contro- 
versy, by  the  controlling  fact  that  in  each  of  them 
the  municipality  was  the  owner  of  the  water  system, 
and  was  engaged  in  operating  it  for  profit,  and  in 
neither  case  did  the  city  occupy  the  position  of  a 
customer.  The  distinction  between  such  a  case  and 
one  in  which  the  city,  like  its  inhabitants,  is  a  cus- 
tomer, is  expressly  recognized  in  the  statute  creating 
the  public  service  commission,  in  Section  1  of  which 
we  find  this  language: 

*'No  plant  owned  or  operated  by  a  municipality 
shall  be  deemed  a  public  utility  under  or  for  the 
purposes  of  this  act'':  Laws    1911,  p.  483. 

It  does  not  follow,  therefore,  that  every  contract 
for  securing  the  service  of  a  public  necessity  is  ex- 
clusively  proprietary   in   its   nature.    The   two-fold 
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character  of  many  of  such  contracts  is  clearly  indi- 
cated by  the  following  excerpt  from  Section  1303, 
3  Dillon  on  Municipal  Corporations: 

**No  uniform  rule  can  be  applied  to  all  the  circum- 
stances in  which  the  municipality  acts  under  power 
to  furnish  water  or  light,  or  to  contract  tiierefor. 
Thus,  when  it  is  sought  to  charge  the  municipality 
with  responsibility  for  property  destroyed  through 
failure  to  exercise  its  power  to  furnish  water  for 
fire  protection  or  for  negligence  in  the  exercise  of 
the  power,  it  has  been  repeatedly  said  that  the  grant 
of  power  must  be  regarded  as  exclusively  for  public 
purposes,  and  as  belonging  to  the  municipal  corpo- 
ration, when  assumed,  in  its  public,  political  or 
municipal  character.  Similarly,  in  granting  a  fran- 
chise or  privilege,  or  giving  its  consent  to  a  public 
service  corporation  to  use  the  streets  and  highways 
of  the  municipality  for  the  purpose  of  laying  its 
mains,  its  pipes,  etc.,  the  municipality  exercises  a 
delegated  legislative  power  derived  from  the  state, 
and  caniiot  be  regarded  as  acting  solely  in  its  so- 
styled  private  and  proprietary  capacity,  although 
the  object  of  the  exercise  of  the  power  may  be  to 
enable  the  grantee  of  the  franchise  or  privilege  to 
perform  a  contract  to  furnish  the  municipality  and 
its  inhabitants  with  water  or  light'* 

L;  the  present  case,  the  contract  upon  which  plain- 
tiff relies  grants  to  the  defendant  corporation  a 
franchise  or  privilege  to  lay  its  mains,  pipes,  etc., 
in  the  streets  and  highways  of  the  city,  to  enable  it 
to  furnish  the  municipality  and  its  inhabitants  with 
water.  In  addition  to  this,  it  provides  that  for  the 
first  five  years,  the  defendant  corporation  shall  serve 
the  city's  fire  hydrants  at  the  rate  of  $1  per  hydrant 
per  month,  and  that  thereafter  such  service  shall  be 
supplied  without  charge.  Does  the  latter  feature 
inject  into  the  contract  the  element  of  rate-making, 
in  which  the  public  has  an  interest?    If  it  does,  then 
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it  clearly  follows  that  the  law  as  expounded  in  the 
case  of  Woodburn  v.  Public  Service  Commission,  82 
Or.  114  (161  Pac.  391,  Ann.  Gas.  1917E,  996,  L.  R.  A. 
1917C,  98),  settles  every  other  contention  in  the  case 
and  is  conclusive  against  the  plaintiff's  position. 

In  seeking  to  determine  whether  or  not  this  is  a 
rate-making  contract,  we  may  not  lose  sight  of  the 
fact  that  the  defendant  corporation  has  dealt  with 
the  city  for  the  exclusive  purpose,  so  far  as  this  dase 
is  concerned,  of  selling  and  delivering  wiater  to  the 
municipality  and  its  inhabitants.  It  is  not  particu- 
larly interested  in  the  use  to  which  the  water  may 
be  put,  and,  indeed,  it  is  necessarily  applied  to  an 
infinite  variety  of  uses.  One  customer,  conducting  a 
livery-stable,  uses  it  for  watering  his  horses  and 
washing  the  stains  of  travel  from  his  vehicles; 
another,  being  a  florist,  employs  it  in  supplying  his 
tender  plants  with  needed  moisture;  another  con- 
ducts a  large  hotel  with  hot  and  cold  water  in  every 
room,  for  the  convenient  use  of  his  guests;  a  large 
manufacturing  plant  is  equipped  with  an  elaborate 
system  of  pipes  and  hose  for  the  purpose  of  elimi- 
nating, to  as  great  an  extent  as  possible,  the  fire 
hazards  of  his  business,  while  still  another,  the 
municipality  itself,  being  supplied  with  fire  engines, 
hose-carts  and  other  equipment,  establishes  large 
hydrants  at  convenient  stations  for  the  purpose  of 
using  water  in  suppressing  conflagrations.  The  city 
is  therefore  as  much  a  customer  as  any  of  the  others. 
The  public  service  corporation  which  is  to  supply 
the  water  for  these  varied  needs  must  receive  a  fixed 
compensation  from  each  customer  who  avails  himself 
of  the  service.  And  the  determination  of  what  shall 
be  paid  by  each  is  just  as  much  an  act  of  rate-making 
in  one  instance  as  in  the  other.    In  the  case  of  Sand- 
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point  Water  d  Light  Co.  v.  City  of  Sandpoint,  31 
Idaho,  498  (173  Pac.  972,  L.  R.  A.  1918P,  1106),  the 
issue  was  as  to  the  power  of  the  utilities  commission 
to  revoke  the  right  of  the  city  to  receive  water  free 
of  charge,  and  to  fix  a  hydrant  rental  for  street 
sprinkling.  The  trial  court  entered  a  judgment  in 
favor  of  the  city,  and  upon  appeal  the  Supreme  Court 
reversed  the  judgment  upon  the  grounds  similar  to 
those  voiced  in  Woodburn  v.  Public  Service  Com- 
mission, .82  Or.  114  (161  Pac.  391,  Ann.  Cas.  1917E, 
996,  L.  R.  A.  191 7C,  98),  and  assumed,  without  dis- 
cussion, that  such  a  franchise  contract  involves  rate- 
making. 

In  Salem  v.  Salem  Water,  Light  £  Power  Co.,  255 
Fed.  295  (166  C.  C.  A.  465),  the  franchise  ordinance 
contained  a  clause  to  the  effect  that — 

The  water  company  should  not  charge  at  any  time 
"higher  rates  for  water  than  is  customarily  allowed 
for  water  in  towns  or  cities  of  like  population  on  the 
Pacific  Coast;  but  the  Salem  Water  Company,  its 
successors  or  assigns,  shall  not  at  any  time  charge 
more  than  one  dollar  and  eighty-two  cents  ($1.82) 
per  month  for  each  hydrant  or  cistern  actually  sup- 
plied. And  the  right  is  hereby  reserved,  by  the  City 
of  Salera  to  continue  or  discontinue  to  connect  or 
disconnect  any  or  all  hydrants  or  cisterns  connected, 
or  which  may  hereafter  be  connected  with  said 
works;  and  the  City  of  Salem  shall  not  pay  for  said 
hydrants  or  cisterns  while  the  same  are  disconnected 
or  discontinued." 

The  Public  Service  Commission  upon  a  hearing* 
found  that  the  charge  of  $1.82  per  hydrant  put  an 
undue  burden  upon  the  other  water  users,  and  ordered 
the  rate  increased  to  $2.50  per  hydrant.  The  city 
refused  to  pay  the  increased  rate,  and  the  water 
company  began  an  action  to  recover.  In  the  opinion 
the  court  says : 
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'*It  is  said,  however,  that  these  cases  are  to  be 
distinguished,  in  that  here  the  right  to  obtain 
hydrant  service  at  rates  not  to  exceed  those  specified 
in  the  franchise  was  held  by  the  city  purely  in  its 
proprietary  capacity.  But  as  the  municipal  corpo- 
ration is  but  a  political  subdivision  of  the  state,  and 
exists  by  virtue  of  the  exercise  of  the  power  of  the 
state  through  its  legislative  department,  it  is  our 
opinion  that  the  city  had  no  absolute  property  right 
to  demand  continued  hydrant  service  at  a  given  rate 
as  against  the  right  of  the  state  to  modify  such  rates 
of  service  with  the  consent  of  the  water  company, 
notwithstanding  the  fact  that  as  to  the  water  com- 
pany itself  the  contract  might  be  unalterable  except 
with  its  consent*' 

Winfield  v.  Pvhlic  Service  Commission,  187  Ind. 
53  (118  N.  E.  531),  was  a  case  wherein  a  city  had 
granted  to  a  telephone  company  a  franchise  which 
specified  the  maximum  rates  to  be  charged  for  ser- 
vice and  provided  for  free  telephone  service  in 
specific  oflBces  and  departments,  to  the  number  of  21. 
Thereafter  the  Public  Service  Commission  increased 
the  maximum  rates  and  deprived  the  city  of  its  free 
service^  There,  as  here,  the  power  of  the  commis- 
sion to  interfere  with  the  franchise  contract  was 
challenged.    Upon  this  point  the  court  says: 

**It  is  claimed  by  appellants,  in   substance,   that 
Section  8938,  to  say  the  least,  is  an  express  recogni- 
tion of  the  powers  of  the  city  or  town  to  contract  in 
its   own  interests,  and  that  the  general  public  is  not 
concerned  nor  its  welfare  involved  in  the  question  as 
to    what,  if  any,  compensation  the  city  receives  for 
the    privilege   or  franchise   granted.    In   so   far   as 
STZch  contract  providing  for  free  telephone  service  to 
the    city   deprives   the   utility   company   of   revenue 
needed  to  maintain  its  operating  facilities,  or  cause 
the     company   to   charge   other   patrons   more    than 
otherwise  would  be  charged  in  order  that  the  needed 


330       HHiLSBOBO  v.  Pubuc  Sbbvicb  Commission.     [97  Or. 

revenues  may  be  acquired,  it  may  be  well  said  that 
the  general  public  is  interested/* 

In  addition  to  these  authorities,  we  note  a  long 
line  of  decisions  by  the  Public  Service  Commissions 
of  the  several  states,  all  of  which  treat  the  munici- 
pality as  being  no  less  a  customer  than  any  of  the 
inhabitants  of  the  city. 

The  Maine  Commission,  In  re  Wiscasset  Water 
Co.,  P.  U.  R  1916D,  927,  said: 

*'Many  people  think  that  if  a  water  company  can 
be  induced  or  forced  to  make  a  low  price  to  a  town 
for  water  to  be  used  for  fire  protection,  or  give 
water  for  other  municipal  purposes,  the  town  and  its 
citizens  have  been  financially  benefited.  This  is 
now  regarded  as  a  proven  fallacy.  Each  water  com- 
pany must  receive  for  its  aggregate  service  to  the 
whole  public  an  amount  sufficient  to  pay  all  its  fixed 
charges  and  expenses,  and  something  more  as  a  fair 
return  on  capital  invested.  If  it  renders  its  service 
to  a  certain  group  free  or  at  less  than  cost,  it  must 
charge  its  remaining  customers  an  amount  greater 
than  would  be  the  case  if  all  contributed  equally.*' 

In  Ben  Avon  Borough  v.  Ohio  Valley  Water  Co., 
R  U.  R.  1917C,  390,  417,  the  Pennsylvania  Commis- 
sion says: 

**  There  is  no  service  rendered  by  the  respondent 
that  does  not  require  on  its  part  some  expense.  To 
be  more  specific,  the  respondent  is  at  some  expense 
for  all  the  water  supplied  by  it,  and  as  all  the  cost 
and  expense  including  maintenance,  depreciation  and 
operation,  together  with  a  fair  return  on  its  proi>- 
erty,  must  be  paid,  it  becomes  apparent  that  if  some 
receive  free  service  then  the  cost  of  such  free  ser- 
vice is  a  loss  to  the  company  unless  it  falls  upon 
those  who  do  pay.'* 

Again,  in  the  same  case,  we  find  this  language: 

**  There  is  in  every  municipality  a  large  amount  of 
property  subject  to  general  taxation  which  does  not 
pay  for  any  water  service,  and  yet  this  same  prop- 
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erty  is  receiving  the  general  benefit  of  the  service 
rendered  to  snch  municipality  by  the  public  utility, 
while  the  cost  thereof  is  placed  upon  private  con- 
sumers.*' 

To  substantially  the  sa^e  effect  are  the  follow- 
ing: HoUister  v.  Hollister  Water  Co.  (California), 
P.  U.  R.  1915D,  626;  Sandpoint  v.  Sandpoint  Water 
&  L.  Oo.  (Idaho),  P.  XJ.  E.  1915F,  445,  460;  Lincoln 
V.  Lincoln  Water  d  L.  Go.  (Illinois),  P.  U.  R.  1917B, 
176;  Re  Atlantic  County  Elec.  Co.  (New  Jersey), 
P.  U.  R.  1918B,  589;  Smith  v.  City  Water  Co.  (Wis- 
consin), R  XJ.  R.  1916B,  1068;  In  re  Warwood  Water 
db  L.  Co.  (West  Virginia),  P.  U.  R-  1917C,  329;  In  re 
Fire  Dept.  of  South  Bend  (Indiana),  P.  XJ.  R.  1915A, 

We  have  cited  these  cases  solely  for  the  light  they 
may  throw  upon  the  question  as  to  whether  or  not 
the  franchise  contract  involved  in  the  instant  case  is 
a   rate-making  contract  in  which  the  general  public 
has  an  interest.    In  our  judgment  they  are  sound  in 
their  reasoning  and  logical  in  their  deduction.    We 
conclude,  therefore,  that  the  franchise  ordinance  in 
the   case  at  bar  does  involve  the   subject  of   rate- 
making  and  is  not  exclusively  a  proprietary  matter. 
In  Woodburn  v.  Public  Service  Commission,  82  Or. 
114   (161  Pac.  391,  Ann.  Gas.  1917E,  996,  L.  R.  A. 
1917C,   98),   we   have   conclusively  determined  that 
whenever  a  city  enters  into  a  franchise  agreement 
with  a  public  utility  involving  rates  for  service,  the 
law  reads  into  such  a  contract  a  stipulation  by  the 
city,   that  the   state  may  at  any  time  exercise  its 
police  power  and  change  such  rates.    It  follows  that 
the  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

M^T.  Justice  Johns,  feeling  disqualified,  took  no  part 
tlie  consideration  of  this  case. 
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Behearing  denied  September  14,  1(^20. 

On  Petition  fob  Bbheabinq. 

(192  Pae.  390.) 

Mr.  8.  B.  Huston,  for  the  petition. 

Mr.  George  M.  Brown,  Attorney  General,  Mr.  J.  O. 
Bailey,  Assistant  Attorney  General,  Messrs.  Carey  & 
Kerr,  Mr.  C.  A.  Hart,  and  Messrs.  Hay  den,  Lang- 
home  S  Metzger,  contra. 

BURNETT,  J.— 2.  The  elaborate  petition  by  coun- 
sel for  the  plaintiff,  for  a  rehearing  of  this  case,  has 
had  our  careful  attention.  At  the  outset  it  urges 
that  the  court  was  in  error  in  holding  that  the  city 
was  an  agent  of  the  state.  The  argument  depends 
upon  a  misconception  of  the  term  **agenf*'  as  em- 
ployed in  the  court's  discussion  of  the  question. 
CounsePs  statement  of  the  subject  depends  upon  the 
use  of  that  word  as  employed  in  the  law  of  con- 
tracts; whereas,  in  the  sense  in  which  it  had  been 
used  in  the  various  opinions  of  the  court  on  that  sub- 
ject, it  was  a  synonym  for  ''instrumentality*'  or 
''means,"  signifying  that  municipal  corporations  are 
instrumentalities  devised  by  the  state  for  use  in  local 
government.  For  instance,  Mr.  Justice  Bean  in 
Coleman  v.  La  Grande,  73  Or.  521  <144  Pac.  468), 
said: 

"However,  a  city  is  not  constituted  as  a  sover- 
eignty as  regards  all  matters  of  legislation,  but  is 
still  to  a  certain  extent  a  mere  agency  of  the  state 
of  which  it  is  a  part." 

This  language  was  approved  by  Mr.  Justice  Harkts 
in  Woodburn  v.  PtMic  Service  Commission,  82  Or. 
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114  (161  Pac.  391,  Ann.  Cas.  1917E,  996,  L.  R.  A. 
1917C,  98). 

3.  The  question  here  involved  is  not  one  of  com- 
pelling the  city  to  engage  in  the  public  service  of 
famishing  water  to   its   inhabitants.     The   question 
is :  "What  are  the  rules  of  law  governing  the  *  city 
after  it  has  voluntarily  embarked  in  such  an  under- 
taking?   Hence,  such  cases  as  People  ex  rel.  Park 
Commrs.  v.  Detroit,  28  Mich.  228  (15  Am.  Rep.  202) , 
People  ex  rel.  v.  Mayor  of  Chicago,  51  HI.  17  (2  Am. 
Bep.  278),  Ashury  v.  Albemarle,  162  N.  C.  247  (78 
S.  E.  146,  44  L.  R.  A.   (N.  S.)   1189),  and  Helena 
Water  Co.  v.  Steele,  20  Mont.  1    (49  Pac.  382,  37 
L,  R.  A.  412),  are  not  applicable  here.     Those  were 
instances  where  in  face  of  a  Constitution  denying 
the  right  to  tax  the  people  of  a  city  without  their 
consent,  or  where  charters  had  lodged  in  the  city 
authorities  the  exclusive  power  to  tax  for  city  pur- 
poses, the  legislature  had  undertaken  to  compel  the 
establishment  and  maintenance  by  the  city  of  certain 
public    improvements.    The    courts    very    properly 
held  that,  while  of  its  own  volition  the  city  could 
construct  those  improvements  and  tax  its  inhabitants 
to    maintain   them,    no    extraneous    authority   could 
force  the  city  to  do  so,  because  that  would  amount 
to    the  imposition  of  taxes  without  the  consent  of 
those  to  be  taxed.    Such  is  not  the  case  before  us. 
The  city  has  itself  voluntarily  contracted  for  a  pub- 
lic  'water  service,  and  the  question  is:  What  is  the 
authority  of  the  state,  acting  through  its  Public  Ser- 
vice  Commission,  in  such  cases? 

4.  Ex  industria,  counsel  has  favored  us  with  many 
liistorical  allusions,  pointing  out  that  in  Rhode  Is- 
laxidy  Connecticut  and  Vermont  municipal  govem- 
mezits  were  the  primary  units  of  authority.    These, 
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also,  are  not  applicable  here,  for  Oregon  has  never 
been  a  mere  conglomeration  of  cities  and  towns. 
The  primary  and  paramount  source  of  governmental 
authority  in  this  state  is  the  people,  and  they,  not 
any  aggregation  of  petty  municipalities,  ordained 
the  Constitution,  giving  the  state  government,  ex- 
pressed in  the  three  departments  of  the  legislative, 
the  executive,  and  the  judicial,  ranking  authority. 
Neither  does  the  decision  already  rendered  in  this 
case  deny  the  power  of  the  city  to  contract  Nor 
does  it  seek  to  impair  the  obligation  of  the  contract 
here  involved.  All  of  the  cases  cited  on  that  subject 
by  counsel  are  those  where  the  city  itself,  after  hav- 
ing made  a  contract,  sought  in  some  manner  of  its 
own  motion  and  by  its  own  authority  to  violate  the 
agreement.  The  list  of  counsel's  citations  here  fol- 
lows: New  Orleans  Waterworks  Co.  \.  Rivers,  115 
U.  S.  674  (29  L.  Ed.  525,  6  Sup.  Ct.  Rep.  273,  see, 
also,  Rose's  U.  S.  Notes);  8t.  Tammany  Water^ 
works  Go.  V.  New  Orleans  Waterworks  Co.,  120  U.  S. 
64  (30  L.  Ed.  563,  7  Sup.  Ct.  Rep.  405);  Walla 
Walla  V.  Walla  Walla  Water  Co.,  172  U.  S.  1 
(43  L.  Ed.  341,  19  Sup.  Ct.  Rep.  77) ;  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  177  U.  S.  558  (44 
L.  Ed.  886,  20  Sup.  Ct.  Rep.  736) ;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587  (45  L.  Ed.  679,  21 
Sup.  Ct.  Rep.  493);  Detroit  v.  Detroit  Citizens'  Ry. 
Co.,  184  U.  S.  368  (46  L.  Ed.  592,  22  Sup.  Ct.  Rep. 
410) ;  Cleveland  v.  Cleveland  Ry.  Co.,  194  U.  S.  517 
(48  L.  Ed.  1102,  24  Sup.  Ct.  Rep.  756);  Detroit 
United  Ry.  Co.  v.  Detroit,  242  U.  S.  238  (61  L.  Ed. 
268,  37  Sup.  Ct.  Rep.  87) ;  City  of  Ben^ood  v.  Public 
Service  Commission,  75  W.  Va.  127  (83  S.  E.  295, 
L.  R.  A.  1915C,  261) ;  Vicksburg  v.  Vicksburg  Wai^r 
Co.,  206  U.  S.  496  (51  L.  Ed.  1155,  27  Sup.  Ct.  Bei>^ 
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762).    In  none  of  these  cases  was  the  right  of  the 
state  to  regulate  rates  involved. 

Neither  is  it  denied  that  the  state  by  express 
terms  may,  either  directly  or  by  authorizing  a  mu- 
nicipal corporation  so  to  do,  renounce  for  a  reason- 
able period  its  authority  to  supervise  or  change 
rates  for  public  service  granted  by  a  regularly 
promulgated  franchise.  The  argument  of  counsel 
seems  to  concede  that  formerly  the  state  had  a  right 
to  regulate  rates  for  public  service,  but  that  in  this 
state,  since  the  adoption  of  the  amended  form  of 
Article  XI,  Section  2,  known  as  the  home  rule 
amendment,  that  power  has  been  utterly  destroyed, 
and  vested  entirely  in  local  municipalities  in  cases 
where  they  choose  to  contract  for  any  public  service. 
As  illustrating  our  conception  of  .his  contention,  we 
we  take  this  excerpt  from  the  brief  of  counsel,  com- 
menting upon  Salem  v.  Salem  Light  &  Power  Co., 
256  Fed.  295  (166  C.  C.  A.  465) : 

-The  judge  who  wrote  that  opinion  did  not  know 
of  the  home  rule  amendment;  he  did  not  know  that 
the  cities  of  Oregon  exist  by  virtue  of  the  Constitu- 
tion of  the  state,  and  not  by  the  state,  acting  through 
its  legislative  department.'* 

5,  6.  So  far  as  that  is  concerned,  we  are  informed 
by  the  complaint  in  this  suit: 

**That  the  plaintiff  was  at  all  dates  and  times 
herein  alleged,  and  now  is,  a  municipal  corporation 
duly  incorporated,  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Oregon." 

On  demurrer  this  must  be  taken  as  true  in  point 
of  fact.  The  constitutional  provision  referred  to,  so 
far  as  applicable  to  the  case  in  hand,  reads  thusi 

**  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly 
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by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend  or  repeal  any  charter  or  act  of  incorpo- 
ration for  any  municipality,  city  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby  granted 
power  to  enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws  of  the 
State  of  Oregon." 

In  the  same  Constitution  we  read,  in  Article  IV, 
Section  1: 

**The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  Sen- 
ate and  House  of  Representatives,  but  the  people  re- 
serve to  themselves  power  to  propose  laws  and 
amendments  to  the  Constitution  and  to  enact  or  re- 
ject the  same  at  the  polls,  independent  of  the  legis- 
lative assembly,  and  also  reserve  power  at  their  own 
option  to  approve  or  reject  at  the  polls  any  act  of 
the  legislative  assembly." 

It  is  hornbook  learning  that  the  legislative  assem- 
bly of  the  state  may  enact  any  law  it  chooses,  sub- 
ject only  to  the  restraint  of  the  Constitution  of  the 
state  or  of  the  United  States.  In  other  words,  the 
organic  law  is  a  restraining,  not  an  enabling,  act. 
The  home  rule  amendment,  as  regards  the  legislative 
assembly,  merely  restricts  its  power,  so  that  it  can- 
not create  corporations  of  any  kind  by  special  laws, 
and  especially  cannot  enact,  amend,  or  repeal  any 
particular  charter  for  any  single  municipality,  city 
or  town ;  but  its  power  to  affect  municipalities  of  all 
kinds  by  general  laws  remains  unimpaired.  This  is 
the  doctrine  taught  by  State  ex  rel.  v.  Astoria,  79  Or. 
1  (154  Pac.  399),  and  Rose  v.  Port  of  Portland,  82 
Or.  541  (162  Pac.  498). 

The  law-making  power  vested  in  the  legislative 
assembly  by  Article  IV,  Section  1,  as  expressed  in 
general  laws,  still  exists  with  all  its  original  force,  sa 
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far  as  concerns  municipal  corporations.  Moreover, 
there  must  be  in  existence  a  city  or  town,, before  the 
legal  voters  thereof  can  enact  or  amend  a  charter. 
It  must  trace  its  existence  to  some  state  law,  either 
general  or  special.  No  body  of  citizens  in  unorgan- 
ized territory  can  act  under  that  amendment  and 
promulgate  a  charter.  Originally,  such  forms  of 
government  were  instituted  by  special  acts  of  the 
legislative  assembly.  The  plaintiff  in  this  instance 
was  brought  into  existence  by  the  act  of  October  19, 
1876  (Laws  1876,  p.  108),  passed  by  the  legislative 
assembly  of  that  year.  The  act  of  February  21, 
1893  (Laws  1893,  p.  119),  embodied  in  Chapters  1-5 
of  Title  26,  L.  0.  L.,  was  the  first  legislative  effort 
of  the  state  to  provide  a  general  law  for  the  creation 
of  municipal  corporations.  Other  legislation  on  the 
subject  is  found  in  Chapter  345,  Laws  1913. 

Again,    given    a   city    or    town    and    legal    voters 
therein,  their  activities  in  forming  or  amending  a 
municipal  charter  are  circumscribed  by  the  Constitu- 
tion   and   criminal    laws    of    the    State    of    Oregon. 
Manifestly,  they  are  subordinate  instrumentalities  of 
government.     They  are  **  subject  to  the  Constitution 
and  criminal  laws  of  the  State  of  Oregon.'*    To  be 
subject  to  the  Constitution  is  to  be  controlled  by  all 
that  the  legislative  assembly  lawfully  may  do  under 
that  Constitution,  and,  as  we  have  seen,  the  legis- 
lature is    simply   excluded    from   the    enactment   of 
special    laws     affecting     single    municipalities.    Its 
power  to  promulgate  general  laws  which  are  binding 
upon  all  cities  and  towns  is  still  unimpaired.    The 
state  has  not  yet  disintegrated  into  a  collection  of 
petty  municipalities.    It  is  still  the  paramount  unit 
of  government  established  by  the  people. 

07  Or.~22 
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In  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  672  (29  L.  Ed.  516,  6  Sup.  Ct  Bep.  252, 
264),  we  read  that: 

**The  constitutional  prohibition  upon  state  laws 
impairing  the  obligation  of  contracts  does  not  re- 
strict the  power  of  the  state  to  protect  the  public 
health,  the  public  morals,  or  the  public  safety,  as  the 
one  or  the  other  may  be  involved  in  the  execution  of 
such  contracts.  Eights  and  privileges  arising  from 
a  contract  with  a  state  are  subject  to  regulations  for 
the  protection  of  the  public  health,  the  public  morals, 
and  the  public  safety,  in  the  same  sense,  and  to  the 
same  extent,  as  are  all  contracts  and  all  property, 
whether  owned  by  natural  persons  or  corporations. '* 

Again,  in  Vicksburg  v.  Vickshurg  Waterworks  Co., 
206  U.  S.  496  (61  L.  Ed.  1155,  27  Sup.  Ct.  Rep.  762, 
see,  also,  Rosens  U.  S.  Notes),  where  the  city' at- 
tempted to  repudiate  its  contract  with  the  company 
for  water  service  under  a  legislative  act,  the  court 
construed  the  enabling  statute  to  be  one  in  which 
the  legislature  had  renounced  tiie  right  of  the  state 
to  regulate  rates  for  a  certain  period.  But  it  quoted 
with  approval  this  language  of  the  Mississippi  Su- 
preme Court  in  Stone  v.  Yazoo  etc.  Ry.  Co.^  62  Miss. 
607,  642  (52  Am.  Rep.  193) : 

*'A  grant  in  general  terms  of  an  authority  to  fix 
rates  is  not  a  renunciation  of  the  legislative  control, 
so  as  to  secure  reasonable  rates.  Such  a  grant 
evinces  merely  a  purpose  to  confer  power  to  exact 
compensation  which  shall  be  just  and  reasonable.  It 
is  only  where  there  is  an  unmistakable  manifestation 
of  the  purpose  to  place  the  unrestricted  right  in  the 
corporation  to  determine  rates  of  compensation  that 
the  power  of  the  legislature  afterwards  to  interfere 
can  be  denied.  It  is  not  to  be  presumed  that  the 
right  of  legislative  control  was  intended  to  be  re- 
nounced. Every  presumption  is  against  that  If 
the  grant  can  be  interpreted  without  ascribing  to  the 
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legislature  an  intent  to  part  with  any  power,  it  will 
be  done.    Only  what  is  plainly  parted  with  is  gone.*' 

In    Benwood   v.    Public    Service    Commission,    75 
W.  Va.  127  (83  S.  E.  295,  L.  R.  A.  1915C,  261),  the 

ft 

court  was  treating  of  the  precise  question  here  in- 
volved, arising  under  a  Public  Service  Coininission 
Act  in  substantially  the  same  terms  as  the  one  in 
this  state.    The  court  said: 

**  Though  the  grant  and  acceptance  of  the  fran- 
chise, wherein  certain   rates   were   fixed,   created   a 
contract  between  the  water  company  and  the  City  of 
Benwood,  the   rates   thereby  fixed   are  nevertheless 
cognizable  for  revision  by  the  public  service  commis- 
sion under  the  broad  powers  delegated  thereto,  un- 
less prior  to  the  delegation  of  those  powers  the  legis- 
lature had  expressly  delegated  power  to  the  City  of 
Benwood  which  authorized  the  city  to  contract  in- 
violably for  the  rates  mentioned  in  the  franchise  for 
the  period  stated  therein.    Bate-making  is  a  legis- 
lative act.    It  is  inherent  in  and  belongs  primarily 
to    the    legislature.     The    rate-making    power    is    a 
power  of  government — ^a  police  power  of  the  state. 
The  City  of  Benwood,  at  the  time  of  the  granting  of 
the  franchise,  had  no  rate-making  power  that  could 
bind  the  state,  if  the  legislature  of  the  sovereign 
state  had  not  theretofore  delegated  the  same  to  the 
city.    And  if  such  delegation  or  grant  of  rate-making 
power  was  made  to  the  city  prior  to  the  delegation 
of  general  and  state-wide  powers  in  the  same  partic- 
ular by  the  legislature  to  the  Public  Service  Com- 
mission,  the   language   relied   upon   as   evidence   of 
such  delegation  or  grant  to  the  city  must  be  clear 
and  express.    The  presumption  is  against  exclusive 
delegation     of     the     legislature's     sovereign     rate- 
making  power  to  a  municipality.    Unless  there  has 
been  such  delegation  by  clear  and  express  terms,  the 
power  is  reserved  in  the  state,  which  can  exercise  it 
a.t  such  times  and  to  such  extent  as  may  be  found 
advisable.  *  * 
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**We  do  not  say  that  the  contract  as  to  rates  con- 
tained in  the  franchises  was  not  good  as  between  the 
water  company  and  the  city  as  long  as  the  legis- 
lature did  not  exercise  its  superior  and  supreme 
power  over  the  subject  of  the  rates.  From  the  gen- 
eral powers  to  establish  waterworks  and  to  contract 
and  be  contracted  with,  impliedly  the  city  had  the 
power  to  contract  in  the  matter  of  rates  for  water 
furnished  the  public  as  long  as  the  legislature  did 
not  exercise  the  reserved  power  in  that  particular. 
But  that  implied  power  was  inferior  to  the  reserved 
power.  It  was  subject  to  the  right  of  the  legis- 
lature to  prescribe  different  rates  at  any  time.  The 
legislature,  not  having  expressly  delegated  to  the 
city  power  by  which  it  could  inviolably  agree  to  the 
rates,  could  exercise  power  in  that  particular  regard- 
less of  the  franchise  provisions.  It  had  withheld 
supreme  power  unto  itself.  Neither  by  the  charter 
nor  by  subsequent  legislation  did  it  delegate  to  the 
City  of  Benwood  authority  to  agree  unalterably  as 
to  the  rates  for  a  stipulated  period.*' 

Answering  the  contention  that  the  action  of  the 
Public  Service  Commission  in  modifying  the  charter 
rates  amounted  to  the  impairment  of  the  obligation 
of  a  contract,  the  court  said: 

"In  the  light  of  what  we  have  said,  this  position 
cannot  be  sustained.  Nothing  that  was  binding  in 
the  contract  will  be  impaired.  By  it  the  state  was 
not  bound.  The  contract  related  to  a  subject  matter 
belonging  to  the  state.  The  state  had  not  given -the 
city  the  power  or  agency  to  contract  away  its  right 
thereto  for  a  given  time.  The  contract,  having  been 
entered  into  without  express  legislative  authority, 
was  permissive  only.  It  was  conditioned  upon  the 
exercise  of  the  sovereign  power  over  the  subject 
matter.  All  this  the  parties  to  the  contract  were 
bound  to  know  when  they  entered  into  it.  There 
can  be  no  impairment  of  the  contract  by  the  act  of 
the  state  in  claiming  its  own,  when  it  is  not  bound 
by  the  contract.    The  supervision  and  regulation  of 
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the  rates  by  the  state,  through  the  Public  Service 
Commission,  do  not  take  from  either  of  the  parties 
to  the  contract  any  right  which  they  had  thereunder. 
Such  supervision  and  regulation  do  not  therefore 
impair  the  obligation  of  a  contract.** 

7.  No  legislation  has  been  or  can  be  pointed  out 
whereby  the  State  of  Oregon  has  surrendered  to  any 
municipality  its  sovereign  right  so  to  regulate  the 
rates  allowed  for  service  to  the  public  that  they  shall 
be  reasonable.  It  is  not  sound  policy  to  allow  the 
public  to  be  either  the  victim  or  the  spoiler  by  sharp 
trading.  On  the  one  hand,  the  public  is  entitled  to 
reasonable  service;  and,  on  the  other  hand,  it  should 
pay  reasonable  compensation  to  those  who  devote 
their  property  and  labors  to  public  purposes.  The 
control  of  the  state  over  this  matter,  through  its 
legislative  department,  is  exercised  by  means  of  the 
Public  Service  Commission.  It  has  never  been  sur- 
rendered by  the  state;  much  less  can  it  be  said  that 
any  subordinate  municipality  of  its  own  motion  can 
usurp  such  an  authority. 

8.  In  the  briefs  of  certain  amid  curiae  much  stress 
is  laid  upon  this  excerpt  from  Section  63  of  Chapter 
279,  Laws  of  1911,  otherwise  known  as  the  Public 
Service  Commission  Act: 

**  Nothing  herein  shall  prevent  the  transportation 
of  persons  or  property  or  the  production,  transmis- 
sion, delivery  or  furnishing  of  heat,  light,  water  or 
power  *  *  within  this  state,  free  or  at  reduced  rates 
for  the  United  States,  the  state,  or  any  municipality 
thereof. ' ' 

This  language  must  be  read  with  its  context.  It  is 
found  in  a  section  forbidding  unjust  discrimination, 
■whereby  one  rate  may  be  charged  to  one  consumer 
and  a  greater  or  less  rate  exacted  from  others.  The 
language  quoted  is  merely  an  exception  permitting, 
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not  requiring,  free  service  to  municipalities.  Such 
services,  like  others,  are  within  the  scope  of  the  com- 
mission's power. 

9.  It  matters  not,  for  the  purposes  of  this  case, 
whether  the  plaintiff  was  acting  in  its  proprietary 
or  governmental  capacity  in  passing  the  ordinance 
embodying  the  franchise  here  in  question.  Whatever 
term  may  be  applied  to  the  transaction,  the  plaintiff* 
put  in  motion  a  public  utility  supplying  service  to 
the  public.  Indeed,  the  defendant  North  Coast 
Power  Company  is  described  in  the  complaint  as  a 
corporation  organized — 

"For  the  purpose  of  supplying  water  to  the  City 
of  Hillsboro  and  its  inhabitants,  and  to  other  towns 
in  the  Tualatin  valley,  *  *  and  is  now  engaged  as 
a  public  utility  in  selling  water  in  the  City  of  Hills- 
boro and  said  other  towns  in  the  Tualatin  valley.'' 

The  parties  involved  in  the  suit  before  us  are,  first, 
a  mimicipal  corporation  '*duly  incorporated,  organ- 
ized, and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Oregon,"  a  concern  "engaged  as  a 
public  utility  in  selling  water  to  the  general  public," 
and  a  Public  Service  Commission,  created  by  the  su- 
preme power  of  the  state  to  supervise  and  regulate 
public  utilities.  We  have  the  municipal  and  private 
corporations  engaged  in  a  public  service  the  regula- 
tion of  which  clearly  comes  within  the  scope  of  the 
powers  of  the  Public  Service  Commission.  It  was 
part  of  the  obligation  or  binding  force  of  the  contract 
that  the  state  might  at  any  time  interfere  and  regu- 
late the  rates  of  compensation  for  this  public  service 
to  the  end  that  they  should  be  made  reasonable.  The 
action  of  the  commission  under  the  terms  of  the  law 
creating  it  is  but  the  enforcement,  and  not  the  im- 
pairing, of  the  obligation  of  that  contract.    The  com- 
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plaint  discloses  a  case  where  the  commission  acted 
within  the  authority  conferred  upon  it  by  constitu- 
tional legislation  expressive  of  the  unrelinquished 
power  of  the  state  to  regulate  rates  to  be  charged 
by  public  utilities.  The  demurrer  was  properly  sus- 
tained.   The  petition  for  rehearing  is  denied. 

Affibmed.    Bbhbabing  Denied. 

NOTX. — ^This  ease  has  been  appealed  to  the  U.  &.  Supreme  Court. 

Bepobtek. 


Argued  June  10,  affirmed  July  13,  rehearing  denied  September  14, 

1920. 

CODY  V.  BLACK. 

(191   Pae.   819;    192  Pac.   282.) 

Appeal  and  Error— Aaaignmenti  of  Error— Wlien  Deemed  Abandoned. 

1.  Assignments  of  error  not  referred  to  in  appellant's  brief  will 
be  treated  as  abandoned. 

Appeal   and  Error— A  aaJgnmente   of  Error— XlndlngB—EzeeptlonB — 
Failure  to  Show. 

2.  Where  the  record  fails  to  disclose  that  appellant  excepted  to 
findings  of  fact  made  the  basis  of  assignments  of  error,  or  that  he 
requested  different  findings  and  excepted  to  the  court's  refusal  to 
make  them,  such  assignments  cannot  be  considered. 

BoundarieB  —  Ejectment    Action— Surveyor's    Plat— Evidence— Suffi- 
ciency. 

3.  In  an  ejectment  action,  admission  in  evidence  of  a  surveyor's 
plat  held  not  incompetent,  notwithstanding  it  did  not  appear  that  the 
surveyor  had  made  a  test  of  his  instruments,  and  his  chain;  such 
^acts  going  merely  to  the  weight  of  the  evidence. 

ON  PETITION  FOB  EEHEABINO. 

Boondarletf— Private  Surveyor  may  Testify  to  a  Une  as  Surveyed 
by  Him. 

4.  A  private  surveyor  may  testify  to  a  line  as  relocated  by  him, 
lie  being  a  person  having  the  qualifications  for  a  witness  prescribed 
l>y  Section  731,  L.  O.  L.,  the  only  difference  between  him  and  a 
county  surveyor,  under  Sections  2976,  2978,  being  that  the  county 
stiTveyor  may  make  a  record,  which,  if  conforming  to  the  statute, 
may  be  introduced,  without  its  author  being  called  as  a  witness. 
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Evidence— Oommon  Knowledge  Tliat  SoUr  OomiMuw  is  More  Accurate 
Tlian  Magnetic  Compaee. 

5.  It  is  common  knowledge  that  a  solar  compass  is  more  accurate 
than  the  magnetic  compass  in  determining  courses  and  distances 

Bonndarlee— Snryeyor  may  Testify  to  Knowledge  Acanized  Throogb 
Solar  Oompaas. 

6.  That  a  surveyor's  knowledge  as  to  a  line  was  acquired  through 
use  of  a  solar  compass,  that  is,  an  improved  method,  is  no  ground 
for  excluding  his  testimony. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Department  1. 

This  is  an  action  in  ejectment.  The  complaint 
alleges  that  plaintiff  is  the  owner  and  entitled  to  the 
possession  of  the  west  one  half  of  the  southeast  quar- 
ter of  section  24,  township  29  south,  range  4  west  of 
Willamette  Meridian,  and  that  defendant  wrongfully 
withholds   possession    thereof. 

The  answer  denies  that  defendant  is  in  possession 
of  the  land.  The  real  purpose  of  the  action  is  to 
establish  the  true  boundary  line  between  plaintiff ^s 
land,  above  described,  and  defendant's  land,  which 
is  the  west  one  half  of  the  northeast  quarter  of  the 
same  section. 

By  stipulation,  there  was  a  trial  by  the  court  with- 
out a  jury,  which  resulted  in  findings  and  a  judgment 
in  favor  of  plaintiff,  from  which  defendant  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  OUver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Rice  <&  Orcutt,  with  an  oral  argument  by 
Mr.  Dexter  Rice. 

BENSON,  J. — 1.  Defendant 's  assignments  of  error 
numbered  2,  3,  4  and  5,  challenge  the  correctness  of 
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the  court  ^s  rulings  in  admitting  certain  testimony 
over  defendant's  objections.  None  of  these  assign- 
ments is  referred  to  in  defendant's  briefs,  and  we 
must  therefore  treat  them  as  waived  and  abandoned: 
Donohoe  v.  Portlcmd  Ry.  Co.,  56  Or.  58  (107  Pac 
964). 

2.  Assignments  numbered  5  and  6,  charge  error  in 
the  making  of  findings  of  fact  numbered  2  and  5. 
However,  the  record  fails  to  disclose  that  defendant 
excepted  to  either  of  these  findings,  or  that  he  re- 
quested different  findings  and  excepted  to  the  refusal 
of  the  court  to  make  them.  It  follows  that  they  can- 
not be  considered  upon  this  appeal :  Tatv/m  v.  Massie, 
29  Or.  140  (44  Pac.  494) ;  Cassity  v.  WUson,  76  Or. 
595  (149  Pac  1018). 

3.  This  brings  us  to  assignment  of  error  numbered 
1,  which  is: 

*'The  court  erred  in  overruling  defendant's  objec- 
tions to  the  testimony  of  the  witness  Frear,  and  the 
admission  into  the  evidence  of  the  case  of  the  plat 
made  by  said  Frear,  showing  the  result  of  his  survey 
of  the  premises  involved:  Bill  of  Exceptions,  pp. 
1,  2,  3  and  4." 

An  examination  of  the  bill  of  exceptions  shows  the 
objections  to  have  been  directed  to  the  admission  of 
the  plat  made  by  the  witness,  based  upon  the  ground 
that  in  making  the  survey,  of  which  the  plat  is  an 
exemplification,  it  is  not  shown  that  he  had  made  a 
test  of  his  instrument  or  of  his  chain.     The  witness 
testified  that  the  plat  was  made  from  the  field-notes 
of  his  actual  survey  upon  the  ground,  and  that  it  was 
in  every  way  accurate  and  correct.    Under  these  con- 
ditions it  was  clearly  competent,  and  the  absence  of 
tests  of  his  instruments  and  his  chain  would  go  only 
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to  its  weight  and  value;  a  subject  with  which,  in  the 
face  of  the  findings,  this  court  cannot  be  concerned. 

Affibmbd.    Beheabing  Denied. 

The  judgment  of  the  lower  court  is  affirmed. 

McBbide,   0.   J.|  and   Harris-  and   Burnett^  JX, 
concur. 


Behearing  denied  September  14,  1920. 

Petition  fob  Rehearing. 

(192  Pae.  282.) 

On  petition  for  rehearing.  Petition  Denied. 

Mr.  Oliver  P.  Coshow^  for  the  petition. 
Messrs.  Rice  A  Orcutt,  contron 

BURNETT,  J.— 4-6.  The  sole  plaint  of  the  def end- 
ant 's  petition  for  rehearing  is  that  we  were  wrong 
in  disregarding  his  first  assignment  of  error,  reading 
thus: 

*'The  court  erred  in  overruling  appellant's  objec- 
tions to  the  testimony  of  the  witness  Frear  and  the 
admission  into  the  evidence  of  the  case  of  the  plat 
made  by  said  Frear  showing  the  result  of  his  survey 
of  the  premises  involved." 

It  will  be  recalled  that  this  witness  at  the  time  he 
testified  was  a  deputy  county  surveyor,  and  gave  an 
oral  account  in  great  detail,  as  such  witness,  of  how 
he  went  upon  the  ground  equipped  with  a  light 
mountain  transit,  found  the  original  government 
monuments  marking  the  northwest,  the  northeast  and 
the  southeast  comers  of  the  section  in  which  lie  the 
premises  in  dispute,  as  well  as  the  original  quar- 
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ter  comers  on  the  north  and  east  boundaries  of  the 
section,  and  from  them,  together  with  other  original 
comers  in  the  vicinity,  relocated  the  southwest  cor- 
ner  and  the  quarter  corner  on  the  west  line  of  the 
section,  from  which  latter  point  he  ran  a  straight 
line  to  the  quarter  comer  on  the  east  side  of  the 
section. 

It  is  conceded  that,  wherever  the  true  lipe  is  which 
runs  from  one  of  these  quarter  corners  to  the  other,  it 
constitutes  the  north  boundary  of  the  plaintiff's  land 
for  the  possession  of  which  he  instituted  this  action. 
As  illustrative  of  his  testimony,  Frear  produced  a 
plat  of  the  survey  he  had  made,  and  the  same  was 
admitted  in  evidence.  He  explained  orally  the  vari- 
ous steps  taken  by  him  in  ascertaining  the  lost  south- 
west comer  of  the  section,  and  how  he  determined 
the  location  of  the  quarter  corner  on  the  west  side 
from  which  to  run  the  direct  line  to  the  correspond- 
ing comer  on  the  east  side.  He  avowed  that  he  ran 
his  lines  by  the  sun,  using  his  instrument  as  a  solar 
compass,  and  took  no  account  of  the  variation  of  the 
magnetic  needle,  because  none  was  used  in  the  work. 

Section  2976,  L.  0.  L.,  reads  thus: 

**No  surveys  or  resurveys  hereafter  made  by  any 
person,  except  the  eounty  surveyor  or  his  deputy, 
unless  attested  by  two  competent  surveyors,  shall  be 
considered  legal  evidence  in  any  court  within  this 
i^tate,  except  such  surveys  as  are  made  by  the  author- 
ity of  the  United  States,  the  State  of  Oregon,  or  by 
mutual  consent  pf  the  parties.'* 

By  Section  2978  the  county  surveyor  is  required 
to  keep  an  oflScial  record  of  all  surveys,  consisting 
of  a  narrative  of  each  survey,  giving  with  other  data 
**the  length  and  bearing  of  the  lines,  with  the  varia- 
tion of  the  magnetic  needle  at  which  they  were  run,'* 
etc.    According  to  Sommer  v.  Compton,  52  Or.  173 
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(96  Pac.  124,  1065),  it  is  this  record  which  consti- 
tutes the  '*  survey  or  resurvey'*  mentioned  in  Section 
2976.  In  that  case  a  private  surveyor  was  called  to 
testify  that  he  had  surveyed  the  disputed  tract,  and 
had  thereby  located  the  lines  in  a  position  diflferent 
from  the  official  survey  of  the  county  surveyor.  The 
testimonj^  was  rejected  by  the  trial  court  and  this 
was  held  erroneous  on  appeal. 

'*A11  persons  without  exception,  except  as  other- 
wise provided  in  this  chapter,  wlio,  having  organs 
of  sense,  can  perceive,  and  perceiving,  can  make 
known  their  perceptions  to  others,  may  be  wit- 
nesses'*: Section  731,  L.  0.  L. 

The  bone  of  contention  at  the  trial  of  this  case 
was  the  actual  location  on  the  ground  of  the  line 
admitted  by  all  to  be  the  northern  boundary  of  the 
plaintiff's  land.  This  was  controlled  by  measure- 
ments from  known  and  established  government 
monuments.  Any  individual,  who  knew  where  these 
monuments  were  and  had  made  measurements  be- 
tween them,  being  otherwise  competent  as  a  witness, 
lawfully  could  testify  about  what  he  knew  on  the 
subject  under  consideration.  In  this  instance  the 
only  difference  between  him  and  the  county  surveyor 
is  that  the  latter  may  make  a  record  which,  if  it  con- 
forms to  the  statute,  may  be  introduced  in  evidence 
without  its  author's  being  called  as  a  witness,  while 
the  private  surveyor  must  personally  testify.  But 
that  record  is  neither  conclusive  nor  exclusive.  If 
Prear  knew  anything  material  to  the  inquiry,  he  was 
a  competent  witness  to  say  on  oath  what  he  knew 
and  how  he  came  to  that  knowledge.  As  the  record 
discloses,  this  is  what  he  did;  and  the  only  objection 
available  goes  merely  to  its  weight  and  not  to  its 
competency.    It  is  common  knowledge  that  a  solar 
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compass  is  far  more  accurate  in  determining  courses 
and  distances  than  the  magnetic  compass,  and,  in  the 
light  of  Sommer  v.  Compton,  52  Or.  173  (96  Pac, 
124,  1065),  we  would  be  going  far  astray  from  good 
reason  if  we  excluded*  the  testimony  of  a  witness  i 
who  acquired  his  knowledge  by  improved  rather  than 
by  antiquated  methods.  < 

Given  known  government  comers,  any  accurate 
measurement  based  upon  them  may  be  testified  to 
by  competent  witnesses  in  aid  of  the  court  or  jury 
in  ascertaining  the  ultimate  fact  in  issue.  That  the 
survey  of  the  county  surveyor  is  not  conclusive  is 
plain,  for  the  reason  that  the  statute  recognizes  a 
survey  made  by  two  competent  surveyors,  or  one 
made  by  consent  of  the  parties.  Besides  this,  it  does 
not  exclude  the  oral  testimony  of  any  competent 
witness  who  knows  facts  material  to  the  inquiry. 
Frear's  testimony  was  properly  admitted.  The  peti- 
tion for  rehearing  is  denied. 

Affirmed.    Beheabing  DENnso. 

McBbide^  C.  J.,  and  Bbhson  and  Habbis,  .  JJ.^ 
concur. 
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Submitted  on  briefs  July  14,  reversed  and  remanded  September  14, 

1920. 

H.  B.  WTLLIE  CHINA  CO.  v.  VINTON.* 

(192  Pac.  400.) 

Trial—Legal  Effect  of  Writing  Ordinarily   for  Court 

1.  The  legal  effect  of  a  writing  is  ordinarily  to  be  determined  hj 
the  court,  and  not  by  the  jnrv. 

Sales— Time  for  PaynMUt  TTHder  Written  Contract  of  Sale  Held  for 
Jnry. 

2.  In  an  action  for  goods  delivered  under  an  agreement  evidenced 
by  writings,  whether  defendant  was  to  make  payment  within  15  or 
30  days  l^ld  for  the  jury,  in  the  light  of  the  accompanying  eirenm- 
stances. 

Sales— Bilateral  Executory  Contracts  may  be  Modilled  by  Changing 
Time  for  Payment. 

3.  Unfilled  orders,  which  were  bilateral  executory  contracts,  could 
bo  modified  by  fixing  a  different  time  for  payment,  without  further 
consideration,  especially  where  seller  was  contending  that  buyer  had 
defaulted  in  previous  payments  and  buyer  was  insisting  that  plain- 
tiff had  beei/  unreasonably  slow  in  making  shipments. 

Sales— Failure  of  Buyer  to  Pay  Installment  Does  not  Entitle  Seller 
to  Terminate  Contract. 

4.  The  failure  of  a  buyer  to  pay  an  installment  does  not  alone 
and  of  itself  enable  the  seller  to  terminate  his  contract,  so  as  to 
avoid  liability  for  failure  to  make  subsequent  deliveries  called  for 
by  the  contract;  but,  in  addition  to  the  bare  fact  of  failure  to  pay, 
the  conduct  of  the  buyer  must  indicate  an  intention  on  his  part  t4> 
abandon  the  contract,  or  a  design  no  longer  to  be  bound  by  the 
terms  agreed  upon.     Laws  1919,  p.  120,  8  76a,  not  applying. 

Sales— Payment  for  One  Installment  may  be  Made  Condition  Precedent 
to  Future  Deliverlea 

5.  Parties  to  a  contract  of  sale  of  goods  may  expressly  stipulate 
that  payment  for  one  delivery  shall  be  a  condition  precedent  to  other 
deliveries,  and  if  a  contract  for  continuing  deliveries  of  wares  eon- 
tains  such  a  stipulation,  the  failure  of  the  buyer  to  pay  a  given  in- 
stallment enables  the  seller  to  rescind. 

[Rescission  of  contract  for  successive  deliveries  of  goods  on 
account  of  nonpayment  of  installment,  see  notes  in  3  Ann.  Caa. 
901;  11  Ann.  Caa.  1049;  Ann.  Cas.  1913D,  1021.] 

From  Multnomah :  E.  V.  Littlefibld,  Judge. 

Department  1. 

In  this  action  the  H.  R.  Wyllie  China  Company,  a 
corporation,  sued  to  recover  the  price  of  wares  sold 

*For  collection  of  cases  construing  Section  45,  Uniform  Sales  Act 
(8  8208,  Oregon  Laws  1920),  see  Williston  on  Sales,  803;  Terry's  Uni- 
form State  Laws,  Ann.,  223.  Beportee. 
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to  George  M.  Vinton,  and,  while  Vinton  admits  that 
he  has  not  paid  for  the  wares  sold  to  him,  he  coun- 
terclaims by  alleging  that  the  plaintiff  had  refused 
to  deliver  other  wares  agreed  by  it  to  be  delivered, 
thereby  damaging  him  in  an  amount  greater  than 
the  unpaid  price  of  the  wares  which  had  been  deliv- 
ered. There  was  a  verdict  allowing  the  claim  of  the 
plaintiff,  and  disallowing  the  counterclaim  of  Vinton. 
The  defendant  appealed. 

The  plaintiff  maintains  a  plant  in  Huntington^ 
West  Virginia,  where  it  manufactures  porcelain  and 
other  wares.  George  M.  Vinton  is  a  jobber,  and 
maintains  a  place  of  business  in  this  state  in  Port- 
land. While  Vinton  keeps  some  goods  in  stock  at  his 
place  of  business  in  Portland,  most  of  the  business 
transacted  by  him  is  done,  through  traveling  sales- 
men employed  by  him.  These  salesmen  visit  retail 
merchants  throughout  the  different  states  and  solicit 
orders  for  wares.  Any  order  obtained  by  a  salesman 
is  sent  to  Vinton,  and,  if  approved  by  him,  the  order 
is  then  sent  to  a  manufacturer  of  the  wares,  with 
directions  to  the  manufacturer  to  send  the  goods 
directly  to  the  retailer.  Vinton  pays  the  manufac- 
turer; and  the  retailer  pays  Vinton. 

It  may  aid  in  arriving  at  a  correct  understanding 
of  the  controversy  if  the  time  covered  by  the  evidence 
is  divided  into  three  periods:  (1)  The  period  ending 
with  July  7, 1916;  (2)  the  period  beginning  with  July 
7,  and  ending  with  September  26,  1916;  and  (3)  the 
period  after  September  26th. 

It  appears  that  Vinton  had  been  placing  nearly  all, 
if  not  all,  his  orders  with  the  T.  A.  McNicol  Pottery 
Company,  of  East  Liverpool,  Ohio.  On  May  2,  1916, 
however,  Vinton  wrote  to  the  plaintiff,  advising  it 
that  he  had  been  placing  his  orders  with  the  McNicol 
Company,  and  that,  since  he  feared  that  the  McNicol 
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Company  would  be  unable  promptly  to  fill  his  orders, 
he  would  be  glad  to  receive  from  the  plaintiflF  sam- 
ples, catalogue,  and  prices,  if  the  plaintiff  was  "in  a 
position  to  take  on,  say,  a  carload  of  business  per 
month/'  On  May  18th  the  plaintiff  answered,  by 
advising  Vinton  that  the  company  could  furnish  **one 
or  two  cars  per  month,''  and  with  this  letter  the 
plaintiff  sent  a  copy  of  its  catalogue  together  with 
a  price  schedule.  In  its  letter  of  May  18th  the  plain- 
tiff says  to  Vinton: 

'^We  are  in  a  position  to  handle  some  additional 
business,  and  could  very  readily  furnish  you  one  or 
two  cars  per  month.  We  would  be  glad  to  commence 
hearing  from  you  with  business,  which  will  have 
prompt  attention." 

In  June  the  plaintiff  received  from  Vinton  and  ac- 
cepted an  order  for  a  carload  of  wares.  There  is  no 
controversy  about  the  order  given  and  accepted  in 
June,  and  the  fact  of  the  giving  of  this  order  is  of 
interest  only  because  it  seems  to  have  been  the  only 
business  transacted  between  the  parties  prior  to  Jtdy 
7,  1916.  The  litigation  involves  no  orders  except 
those  given  by  Vinton  and  accepted  by  the  plaintiff 
on  or  between  July  7  and  September  26,  1916.  The 
correspondence  by  letters  and  by  telegrams  between 
the  parties  during  the  period  ending  with  July  7, 
1916,  as  well  as  the  order  given  and  accepted  in  June, 
enables  us  to  understand  the  situation  of  the  parties 
on  and  subsequent  to  July  7th.  Vinton's  fears,  ex- 
pressed in  his  letter  of  May  2d,  proved  to  be  well 
grounded,  for  subsequent  events  made  it  impossible 
for  t^e  McNicol  Company  promptly  to  manufacture 
and  deliver  wares  as  ordered  by  Vinton ;  and  on  that 
account  a  considerable  number  of  unfilled  orders  that 
had  originally  been  placed  with  the  McNicol  Com- 
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pany  were  returned  by  that  company  to  Vinton,  and 
he  then  on  July  7,  1916,  sent  these  orders  to  the 
plaintiff.  Under  date  of  July  15th  the  plaintiff  ac- 
knowledged receipt  of  these  orders,  and  stated  that 
it  had  entered  the  orders,  and  that  **same  will  have 
our  prompt  attention.'*  Vinton 's  salesmen  continued 
to  solicit  orders,  and  Vinton  continued  to  send  orders 
to  the  plaintiff,  until  and  including  September  26th. 
During  the  period  beginning  with  July  7th  and  end- 
ing with  September  26th  the  plaintiff  received  and 
accepted  a  large  number  of  orders  from  the  defend- 
ant for  the  shipment  of  specified  wares  to  designated 
retailers.  Most  of  the  orders  had  been  filled,  but  a 
considerable  number  were  still  unfilled  on  September 
26th.  Vinton  went  to  Huntington  on  September 
26th  and  there  met  H.  B.  Wyllie,  the  president  of  the 
plaintiff  corporation.  Vinton  says  that  the  plain- 
tiff had  not  been  making  shipments  promptly.  The 
plaintiff  declares  that  Vinton  had  not  been  making 
payments  promptly.  Vinton  asserts  that  deliveries 
had  been  delayed.  The  plaintiff  avers  that  payments 
had  been  delayed.  Vinton  testified  that  he  made  the 
visit  to  *'stir  them  on."  Wyllie  testified  that  Vin- 
ton desired  to  place  with  his  company  on  September 
26th  orders  amounting  to  $10,000,  but  that  the  com- 
pany declined  to  accept  any  additional  orders  until 
the  business  then  on  hand  was  first  cleaned  up. 
V^yllie  testified  in  substance  that  he  told  Vinton  that 
the  latter  had  not  been  making  payments  on  invoices 
with  promptness,  and  that  no  more  goods  would  be 
shipped  unless  Vinton  agreed  to  pay  each  invoice 
not  later  than  fifteen  days  from  the  date  of  the  in- 
voice. Whenever  the  plaintiff  filled  an  order  by 
shipping  it  to  a  specified  retailer,  it  made  out  and 
dated  on  the  day  of  shipment  an  invoice  of  the  wares 
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shipped,  and  immediately  mailed  the  invoice  to  Vin- 
ton. As  already  explained,  Wyllie  testified  that  he 
told  Vinton  that  the  latter  would  be  required  to  pay 
each  invoice  not  later  than  fifteen  days  from  the 
date  of  the  invoice;  and  Wyllie  stated  that  Vinton 
agreed  to^pay  each  invoice  within  fifteen  days  from 
its  date,  with  the  right,  however,  to  discount  the  in- 
voice one  per  cent.  Wyllie  further  testified  that  he 
fixed  $1,000  as  the  limit  of  Vinton's  credit,  and  he 
said  to  Vinton: 

*  *  The  way  I  want  to  do  with  this  account,  you  will 
have  to  agree  at  any  time  that  your  account  exceeds 
a  thousand  dollars,  and  beyond  the  15-day  limit,  you 
are  to  be  subject  to  draff 

Wyllie  also  testified  that  he  then  called  in  his  sec- 
retary, and  in  the  presence  of  Vinton  explained  that 
''this  account"  was  limited  to  a  thousand  dollars, 
and  directed  the  secretary  ''to  hold  this  account 
within  a  thousand  dollars.''  According  to  Wyllie 's 
version  of  what  occurred  on  September  26th,  Vinton 
agreed  to  the  one  thousand  dollar  limitation.  Vin- 
ton denied  that  he  consented  to  pay  each  invoice 
within  fifteen  days,  or  that  he  agreed  to  honor  a 
draft  whenever  the  unpaid  invoices  exceeded  $1,000. 
Vinton  testified  that  from  the  beginning  to  the  end 
of  his  dealings  with  plaintiflf  it  was  understood  that 
they  were  governed  by  the  customary  terms  of  the  * 
trade,  which  were  *"1%,  15  days,  30  days  net." 
Under  these  terms  Vinton  had  the  privilege  of  pay- 
ing, but  he  was  not  obliged  to  pay,  an  invoice  within 
fifteen  days,  and  if  he  did  he  was  entitled  to  dis- 
count the  invoice  one  per  cent.  If,  however,  he 
wished,  he  could  defer  payment  thirty  days  from  the 
date  of  the  invoice,  but  if  he  did  so  defer  payment. 
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he  was  required  to  pay  the  full  amount  of  the  invoice, 
without  any  discount. 

Although  as  previously  explained,  the  plaintiff  de- 
clined to  accept  the  orders,  aggregating  about  $10,000, 
which  Vinton  wished  to  place  with  the  plaintiff  when 
he  was  in  Huntington  on  September  26th,  yet  the 
company  did  on  September  26th  accept  one  order, 
amounting  to  $62.84,  which  came  by  mail.  The  plain- 
tiff never  accepted  any  orders  after  September  26th, 
and  the  single  order  just  mentioned  is  the  only  one 
which  was  accepted  on  that  date. 

On  November  18th  the  plaintiff  wired  to  Vinton 
as  follows: 

**We  are  urgently  in  need  of  funds  to  meet  press- 
ing obligations.  Please  wire  us  that  you  will  accept 
draft  of  one  thousand  on  account.'* 

Vinton  had  paid  for  all  of  the  invoices  up  to  Octo- 
ber 21st,  but  he  had  not  paid  for  any  of  the  invoices 
dated  on  or  after  October  21st.    There  were  eighteen 
invoices  dated  on  or  between  October  21st  and  Octo- 
ber 30th;  and,  after  adding  $97.66  for  freight  and 
deducting  a  credit  of  $34.35,  on  November  18th  the 
unpaid     invoices    amounted    in     the     aggregate    to 
$1,168.42.    No  invoice  had  been  billed  after  October 
30th.     On   November   18th   the   plaintiff  had   in   its 
hands  110  orders  still  unfilled;  and  45  of  these  un- 
filled orders  were  amohg  those  which  had  been  placed 
-with  the  plaintiff  on  July  7th.    Upon-receipt  of  plain- 
tiff's wire,  Vinton  immediately,  on  November  18th, 
w^ired  the  plaintiff  saying: 

''We  cannot  deviate  from  regular  terms.  Will 
mail  check  ten  days  after  date  of  bill  of  lading  or 
Tirill  wire  deposit  in  our  bank  fifteen  days  after  date 
of  bill  of  lading.  As  soon  as  we  receive  more  ship- 
raents    will   pay   you   in   full.    No   shipments    since 
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October  30th.  This  your  authority  to  draw  for  one 
thousand  when  bills  of  lading  have  been  mailed  for 
one  thousand  or  more  from  this  date/' 

On  the  same  date,  November  18th,  the  plaintiff  re- 
plied by  wiring  to  Vinton: 

** Bills  for  which  we  ask  payment  are  now  more 
than  fifteen  days  old.  You  are  not  living  up  to 
terms  as  agreed.  We  are  counting  on  one  thousand 
dollars  from  your  account  Monday  and  will  expect 
you  to  wire  us  that  you  have  deposited  that  amount 
to  our  credit  subject  to  draft.  If  you  expect  us  to 
ship  goods,  it  is  up  to  you  to  live  up  to  terms  of  pay- 
ment. ' ' 

On  November  19th,  the  plaintiff  again  wired  to 
Vinton  saying: 

**If  you  do  not  pay  our  overdue  bills  as  requested 
will  not  ship  you  another  dollar's  worth  of  goods." 

There  were  additional  communications  by  letters 
and  by  telegrams,  with  the  result  that  under  date  of 
December  1,  1916,  the  plaintiff,  because  of  the  refusal 
of  Vinton  to  pay  for  the  invoices  dated  on  and  be- 
tween October  21st  and  October  30th,  retume<J  to 
Vinton  the  110  unfilled  orders.  Upon  receipt  of  the 
returned  orders,  Vinton  placed  them  with  the  McNicol 
Company,  and  that  company  subsequently  filled  the 
orders,  but  at  prices  exceeding  those  at  which  the 
plaintiff  had  accepted  the  orders.  If  the  plaintiff 
had  filled  the  110  orders,  the  cost  to  Vinton  would 
have  been  $11,786.11.  Vinton  was  obliged  to  pay  the 
McNicol  Company  $14,398.09  to  fill  the  110  orders, 
and  hence,  the  added  cost  to  Vinton  was  $2,611.98. 
The  wares  specified  in  one  of  the  invoices  filled  by 
the  plaintiff  between  October  21st  and  October  30th 
was,  subsequent  to  November  18th,  seized  by  the 
plaintiff  by  legal  process  before  delivery  to  the 
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tailer  had  been  <5ompleted ;  and  because  of  the  fact 
that  prior  to  the  trial  this  consignment  of  goods  had 
been  returned  to  the  plaintiff,  the  parties  stipulated 
that  Vinton  was  entitled  to  a  credit  of  $174.04,  thus 
leaving  at  the  time  of  the  trial  a  balance  of  $994.38 
due  the  plaintiff  for  goods  shipped  on  and  between 
October  21st  and  October  30th. 

The  substance  of  the  complaint  is  that  on  and  be- 
tween October  21,  1916,  and  January  1,  1917,  the 
plaintiff  sold  and  delivered  to  the  defendant  wares, 
for  which  he  agreed  to  pay  '*  within  a  period  of 
fifteen  days  frotn  the  date  of  each  invoice,*'  and  that 
there  is  due  and  unpaid  the  sum  of  $1,168.42. 

The  answer  admits  that  **upon  the  purchase  price 
and  advance  freights  there  remains  unpaid"  the  sum 
of  $1,167.42.  According  to  the  printed  abstract  there 
is  a  difference  of  one  dollar  between  the  allegations 
of  the  complaint  and  the  admission  in  the  answer; 
but,  as  we  understand  the  evidence,  the  parties  are 
agreed  upon  the  figures  as  given  in  the  complaint. 

The  defendant  avers  in  his  counterclaim  that  dur  - 
ing  the  year  1916  the  defendant  purchased  from  the 
plaintiff  the  wares  mentioned  in  the  complaint,  and 
that  **as  part  of  the  same  transactions  *  *  and 
agreement,*'  the  defendant  placed  with  the  plaintiff 
a  large  number  of  orders,  which  "were  duly  and 
legally  accepted  by  the  plaintiff."  The  defendant 
alleges  that  the  plaiiitiff  knew  the  manner  in  which 
he  did  business,  and  that  it  was  aware  of  the  fact 
that  the  orders  sent  to  and  accepted  by  the  plaintiff 
were  given  for  the  purpose  of  filling  like  orders  taken 
by  the  defendant  from  retail  merchants,  and  that 
ivith  such  knowledge  the  plaintiff  repudiated  its  con- 
tracts with  the  defendant  and  refused  to  fill  the  then 
unfilled  orders,  making  it  necessary  for  the  defendant 
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to  place  the  unfilled  orders  elsewhere  at  a  cost  in 
excess  of  what  it  would  have  cost  the  defendant  if  the 
plaintiff  had  filled  the  orders. 

The  reply  is  hrief.  Besides  denials,  the  plaintiff 
asserts  in  its  reply  that  it  **  accepted  orders  from  the 
defendant  for  the  manufacture  and  shipment  of  mer- 
chandise by  plaintiff  to  defendant  to  various  points 
throughout  the  United  States,  to  be  designated  by  the 
defendant,  on  the  distinct  understanding  and  agree- 
ment by  and  between  said  plaintiff  and  defendant 
that  said  defendant  would  pay  to  the  plaintiff  the 
amounts  of  each  invoice  of  merchandise,  so  shipped 
by  plaintiff  on  the  order  of  the  defendant,  not  later 
than  fifteen  days  from  the  date  of  the  invoice  cover- 
ing said  shipments  as  made  up  by  the  plaintiff. '' 
After  averring  that  the  defendant  had  failed  ''to 
make  the  payments  as  agreed,"  and  that  there  was 
due  on  November  18,  1916,  more  than  $1,000,  the 
reply  states  that  on  that  date  the  plaintiff  drew  a 
draft  on  the  defendant  in  the  sum  of  $1,000  ''to  cover 
past  due  accounts  owing  from  the  defendant  to  plain- 
tiff, the  payment  of  which  draft  was  refused  by  de- 
fendant," and  that  because  of  the  failure  "of  the 
defendant  to  pay  for  past  due  shipments  in  accord- 
ance with  the  understanding  and  agreement  between 
the  plaintiff  and  defendant,  and  as  hereinbefore  set 
forth,"  the  plaintiff  refused  to  make  any  further 
shipments. 

The  court  instructed  the  jury  that  if,  on  September 
26th,  the  parties  agreed  that  Vinton  should  there- 
after pay  for  each  shipment  made  to  or  for  him 
within  fifteen  days  from  the  date  of  the  invoice, 
"such  understanding  or  agreement  between  the  par- 
ties took  the  place  of  any  previous  terms  and  condi- 
tions of  shipment  and  payment,  if  there  were  any 
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previous  terms  or  condition  for  orders  for  goods 
previously  accepted  by  plaintiff  from  defendant,  and 
both  parties  were  thereafter  bound  by  such  agree- 
ment 

After  stating  that  **  under  a  contract  for  the  con- 
tinuing shipment  of  goods  for  which  payments  are 
to  be  made  at  stipulated  times  for  previous  deliv- 
eries, the  seller  is  not  bound  to  continue  shipping 
unless  the  purchaser  is  ready  and  willing  to  make 
payments  as  required  by  the  agreement,''  the  court 
advised  the  jury  that  if  Vinton  agreed  to  pay  for 
each  shipment  not  later  than  fifteen  days  from  the 
date  of  the  invoice,  and  that  if  Vinton  failed  to  pay 
for  any  shipment  within  fifteen  days  from  the  date  of 
the  invoice,  the  plaintiff  *'had  a  right  to  refuse  to 
make  further  shipments  and  to  bring  suit  for  the 
amount  of  the  previous  shipments,  and  defendant 
cannot  recover  damages  for  such  refusal  to  make 
further  shipments." 

The  court  also  gave  to  the  jury  the  following  in- 
struction : 

"In  selling  or  agreeing  to  sell  goods  to  defendant, 
plaintiff  had  a  right  to  limit  the  amount  of  credit  it 
would  give  defendant,  and  when  the  shipments  to  de- 
fendant or  his  order,  had  reached  in  amount  the  limit 
of  such  credit,  plaintiff  was  not  bound  to  make  fur- 
ther shipments  until  defendant  had  paid  the  account, 
or  had  paid  an  amount  thereon  sufficient  so  that  the 
additional  shipments  would  not  increase  the  credit 
beyond  the  amount  fixed.  If,  therefore,  you  find 
from  the  evidence  that  plaintiff  had  notified  the  de- 
fendant of  the  amount  of  his  credit  limit,  I  instruct 
you  that  defendant  had  no  right  to  expect  shipments 
in  an  amount  in  excess  thereof;  and  if,  at  the  time 
plaintiff  failed  to  make  additional  shipments  to  de- 
fendant, you  find  that  defendant  was  then  owing  to 
plaintiff,  whether  due  or  not  due,  a  sum  substantially 
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equal  to  the  amount  of  such  credit  limit,  and  refused 
to  pay  until  further  shipments  were  made  by  plain- 
tiff, your  verdict  must  be  for  .the  plaintiff,  and  de- 
fendant is  not  entitled  to  recover  any  damages  for 
plaintiff's  failure  to  ship  goods  thereafter.'' 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Walter  Q.  Haye&  and  Messrs.  Malarkey, 
Seabrook  £  Dibble. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Messrs.  Bauer  db  Greene  and  Mr.  A.  H. 
McCurtain. 

HARRIS,  J. — ^It  must  be  remembered  that  no  order 
was  accepted  by  the  plaintiff  after  September  26th, 
and  that  all  the  orders  involved  in  this  controversy, 
except  one,  were  given  to  and  accepted  by  the  plain- 
tiff prior    to    September  26th.    It  must  be  remem- 
bered, too,  that  all  the  orders  which  had  been  filled 
had  been  paid  for,  except  the  orders  filled  on  and 
between  October  21st  and  October  30th,  aggregating, 
with  the  prepaid  freight  charges,  $1,168.42.    It  must 
also  be   remembered  that  on  November   18th  more 
than  fifteen  days  had  elapsed  since  October  30th,  the 
date  of  the  last  invoice.    It  must  likewise  be  remem- 
bered that  on  November  18th  thirty  days  had  not  yet 
elapsed  since  October  21st,  the  date  of  the  first  in- 
voice.   The  parties  are  agreed  that  the  prices  fixed 
for  the  invoices  dated  on  and  between  October  21st 
and  October  30th  are  correct,  and  that  they  have  not 
been    paid.     The    controversy    centers    around     the 
counterclaim.     The  plaintiff  alleges  in  its  complaint 
that  it  accepted  and  filled  the  orders  on  the  *  ^distinct 
understanding"  that  Vinton  would  pay  the  amount  of 


Sept.  1920.]     H.  B.  Wtllie  China  Co.  v.  Vinton.  361 

\  , 

each  invoice  **not  later  than  fifteen  days  from  the 
date  of  the  invoice,**  and  that,  since  more  than  fifteen 
days  had  elapsed  since  the  date  of  the  unpaid  in- 
voices, the  refusal  of  Vinton  to  pay  operated  as  a 
breach  and  permitted  the  plaintiff  to  terminate  the 
contract. 

The  evidence  given  in  behalf  of  the  plaintiff  and 
the  instructions  of  the  court  introduced  into  the  case 
an  additional  element,  not  pleaded  by  the  plaintiff. 
There  was  testimony  to  the  etfect  that  Vinton's  credit  / 
was  limited  to  $1,000,  and  that  Vinton  agreed  to 
honor  a  draft  whenever  the  unpaid  invoices  amounted 
to  $1,000.  Vinton  denied  that  there  was  at  any  time 
an  agreement  limiting  his  credit  to  $1,000,  or  obligat- 
ing him  to  honor  a  draft  whenever  the  unpaid  in- 
voices aggregated  $1,000,  and  he  claimed  that  at  all 
times  the  agreed  terms  were  **1%,  15  days,  30  days 
net, '  *  and  that,  for  the  reason  that  on  November  18th 
thirty  days  had  not  yet  elapsed  since  the  date  of 
any  unpaid  invoice,  he  was  not  in  default,  and  that, 
therefore,  the  contract  was  breached  by  the  plaintiff 
and  not  by  Vinton. 

Since  the  rights  and  obligations  of  the  parties  are 
necessarily  governed  by  the  terms  of  the  contract  or 
contracts  under  which  the  orders  were  to  be  filled, 
it  became  important  at  the  trial  to  ascertain  those 
terms.  The  contention  of  the  plaintiff  as  to  the 
terms  of  the  contract  presents  itself  in  two  phases. 
On  the  one  hand,  the  plaintiff  says  that  from  the  be- 
ginning it  was  understood  that  each  invoice  should 
be  paid  within  fifteen  days  from  its  date;  and,  on  the 
other  hand,  the  plaintiff  says  that,  even  though  it 
be  assumed  that  the  terms  were  originally  **1%,  15 
days,  30  days  net,'*  as  claimed  by  the  defendant, 
nevertheless,  those  terms  were  modified  on  September 
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26th,  and  from  that  date  it  was  understood  that  each 
invoice  should  be  paid  for  within  fifteen  days.  The 
court  asked  the  jury  to  ascertain  the  terms  of  the 
contract. 

1, 2.  There  were  no  oral  negotiations  or  oral  agree- 
ments between  the  parties  until  September  26th.  All 
the  negotiations  and  agreements  made  prior  to  Sep- 
tember 26th  were  evidenced  by  writings.  The  de- 
fendant argues  that,  since  the  contract  governing  the 
parties  until  at  least  September  26th  is  evidenced  by 
writings,  it  was  the  duty  of  the  court  at  all  events 
to  construe  those  writings,  and  to  tell  the  jury  what 
the  terms  of  the  contract  were.  In  other  words,  the 
defendant  argues  that  the  most  that  could  have  been 
submitted  to  the  jury  was  whether  or  not  the  con- 
tract which  existed  to  and  until  September  26th  was 
on  that  date  modified  by  an  oral  agreement,  and,  if 
modified,  whether  the  terms  were  as  claimed  by  the 
plaintiff.  Of  course,  the  legal  effect  of  a  writing  is 
ordinarily  to  be  determined  by  the  court,  and  not  by 
the  jury:  Henry  v.  Barker,  61  Or.  276  (118  Pac.  205, 
122  Pac.  298).  In  the  instant  case,  however,  some 
of  the  writings  contain  statements  which  afford  sup- 
port for  the  contention  of  the  plaintiff  that  from  the 
beginning  Vinton  agreed  to  pay  on  each  invoice 
within  fifteen  days,  as,  for  example,  the  letter  of  July 
7th,  in  which  Vinton  says: 

**For  your  information  might  state  that  it  is  onr 
intention  to  discount  your  bills ' ' ; 

and  the  letter  of  August  31st,  in  which  Vinton  de- 
clares : 

**As  stated  to  you  when  we  first  began  sending  yon 
orders,  we  fully  expect  to  discount  all  of  our  bills 
with  you.'* 
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On  the  other  hand,  some  of  the  writings  contain 
statements  supporting  the  position  taken  by  the  de- 
fendant, for  upon  every  invoice  sent  to  Vinton  there 
was  typewritten  the  following:  '*1%,  15  days,  30  days 
net.^'  The  plaintiflF  offered  evidence  which  it  says 
explains  these  typewritten  words  and  figures  and  har- 
monizes them  with  its  contention  that  each  invoice 
was  due  within  fifteen  days.  We  do  not  think  that 
the  court  can  say  as  a  matter  of  law,  after  an  inspec- 
tion of  the  writings,  that,  the  agreement  was  as 
claimed  by  the  plaintiff  or  as  contended  for  by  the 
defendant ;  but  it  was  appropriately  a  question  for  the 
jury  to  decide  what  the  parties  intended,  after  view- 
ing the  writings  in  the  light  of  the  course  of  dealing 
followed  by  the  parties,  and  in  the  light  of  the  accom- 
panying circumstances. 

3.  If  the  terms  fixing  the  time  of  payment  were 
changed  at  all,  the  change  was  made  orally  on  Sep- 
tember 26th;  and  the  modification,  if  any  there  was, 
was  understood  to  apply,  not  only  to  any  future 
orders  that  might  be  given  and  accepted,  but  also  to 
the  then  accepted,  but  unfilled,  orders.  All  of  the 
unfilled  orders  in  the  hands  of  the  plaintiff  on  Sep- 
tember 26th  constituted,  the  defendant  contends,  con- 
tracts. If  these  unfilled  orders  were  contracts,  they 
were  bilateral  executory  contracts;  and  the  parties 
could  therefore  modify  them  by  fixing  a  different  time 
for  payment.  There  is  much  contrariety  of  judicial 
opinion  concerning  the  question  of  the  necessity  of 
A  consideration,  and  concerning  what  constitutes  a 
sufficient  consideration  for  the  modification  of  an 
existing  executory  contract ;  and,  although  the  defend- 
ant apparently  concedes  that,  if  there  was  a  modifi- 
cation agreed  upon  by  the  parties  on  September  26th, 
the    modification    became    legally  effective,  still  we 
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deem  it  appropriate  to  say  that  in  our  view,  if  there 
was  a  modification  on  September  26th,  the  modifica- 
tion became  eflFective  and  was  binding  on  both  parties, 
especially  since  the  plaintiff  was  contending  that  the 
defendant  had  defaulted  in  his  previous  payments, 
and  the  defendant  was  insisting  that  the  plaintifiT  had 
been  unreasonably  slow  in  making  shipments :  Capital 
Food  Co.  V.  Mode  d  Clayton,  112  Ark.  165  (165  S.  W. 
637);  35  Cyc.  124;  note  in  L.  R.  A.  1915B,  17;  3 
Elliott  on  Contracts,  §  198^;  Scott  v.  Hubhard,  67  Or. 
498,  506  (136  Pac.  653);  Feldman  v.  Fox,  112  Ark. 
223  (164  S.  W.  766) ;  1  Elliott  on  Contracts,  §  243. 

The  American  authorities  are  in  irreconcilable  con- 
flict upon  the  question  as  to  whether  or  not  the  seller 
may  terminate  the  contract  on  account  of  a  default 
in  the  payment  of  an  installment,  when  the  contract 
provides  for  the  sale  and  delivery  of  a  given  com- 
modity in  stated  installments  which  are  to  be  sepa- 
rately paid  toT.%  In  this  country  it  is  probably  ac- 
curate to  say  that  the  weight  of  judicial  opinion  is 
now  to  the  effect  that,  if  the  buyer  defaults  in  the 
payment  of  a  given  installment,  the  seller  may  treat 
the  default  as  a  breach  and  terminate  the  contract, 
without  incurring  any  liability  for  damages  for  the 
failure  to  make  delivery  of  subsequent  installments  v 
Ross-Meehan  Foundry  Co.  v.  Royer  Wheel  Co.,  113 
Tenn.  370  (83  S.  W.  167,  3  Ann.  Cas.  898,  68  L.  B.  A. 
829) ;  Ohio  Valley  Buggy  Co.  v.  Anderson  Forging 
Co.,  168  Ind.  593  (81  N.  E.  574,  ll  Ann.  Cas.  1045) ; 
Alpha  Portland  Cement  Co.  v.  Oliver,  125  Tenn.  135 
(140  S.  W.  595,  Ann.  Cas.  1913C,  120,  38  L.  R.  A. 
(N.  S.)  416) ;  24  R.  C.  L.  280. 

According  to  what  is  probably  the  minority  view, 
the  failure  of  the  buyer  to  pay  an  installment  does 
not  give  the  seller  an  absolute  right  t6  terminate  the 
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contract,  unless,  in  addition  to  the  naked  act  of  fail- 
ure or  refusal  to  pay,  the  conduct  of  the  huyer  shows 
an  intention  on  his  part  to  abandon  or  no  longer  be 
bound  by  the  terms  of  the  contract,  as,  for  example, 
where  the  default  is  accompanied  with  a  deliberate 
demand  insisting  upon  new  terms  different  from  the 
original  agreement:  Johnson  Forge  Co.  v.  Leonard,  3 
Penne.  (Del.)  342  (51  Atl.  305,  94  Am.  St.  Rep.  86, 
57  L.  R.  A.  225).  Prior  adjudications  are  our  war- 
rant for  declaring  that  Oregon  may  be  included 
among  the  jurisdictions  where  the  minority  view  pre- 
vails: Barnes  v.  Leidigh,  46  Or.  43,  45  (79  Pac.  51); 
Longfellow  v.  Huffman,  55  Or.  481,  486  (104  Pac. 
961) ;  Krebs  Hop  Co.  v.  Livesley,  59  Or.  574  (114  Pac. 
944,  118  Pac.  165,  Ann.  Gas.  1913C,  758);  Armsby 
V.  Grays  Harbor  Commercial  Co.,  62  Or.  173,  183  (123 
Pac.  32) ;  Walker  v.  Warring,  65  Or.  149,  156  (130 
Pac  629). 

4.  According  to  the  rule  which  governs  in  this  ju- 
risdiction, the  failure  of  the  buyer  to  pay  an  install- 
ment does  not  alone  and  of  itself  enable  the  seller  to 
terminate  the  contract,  so  as  to  avoid  liability  for 
failure  to  make  subsequent  deliveries  called  for  by 
the  contract;  but,  in  addition  to  the  bare  fact  of  fail- 
ure to  pay,  the  conduct  of  the  buyer  must  indicate  an 
intention  on  his  part  to  abandon  the  contract,  or  a 
design  no  longer  to  be  bound  by  the  terms  agreed 
upon.    In  some  of  the  states,  including  Oregon,  legis- 
lation has  been  enacted  governing  the  subject.    How- 
ever, the  instant  case  is  not  controlled  by  Chapter  91, 
Laws  of  1919,  for  the  reason  that  it  is  expressly  pro- 
vided in  Section  76a  of  the  statute  that  the  act  shall 
not  apply  to  any  sale  or  contract  to  sell  ^'made  prior 
to  the  taking  effect  of  this  act.'' 
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5.  Of  course,  the  parties  may  expressly  stipulate 
that  payment  for  one  delivery  shall  be  a  condition 
precedent;  and,  consequently,  if  a  contract  for  the 
continuing  delivery  of  wares  contains  such  a  stipula- 
tion, the  failure  of  the  buyer  to  pay  a  given  install- 
ment enables  the  seller  to  rescind,  regardless  of  what 
the  rule  might  be  in  the  absence  of  such  a  stipulation : 
West  V.  Bechtel,  125  Mich.  144,  163  (84  N.  W.  69,  51 
L.  R.  A.  791) ;  Johnson  Forge  Co.  v.  Leonard,  3  Penne, 
(Del.)  342  (51  Atl.  305,  94  Am.  St.  Rep.  86,  91,  57 
L.  R.  A.  225).  If,  therefore,  the  payment  of  each 
invoice  was  by  agreement  made  a  condition  precedent 
as  to  subsequent  orders,  then  the  plaintiff  had  the 
absolute  right  to  terminate  the  contract  if  the  defend- 
ant refused  to  pay  any  installment  within  the  time 
fixed  for  payment. 

If  from  the  beginning  the  payment  of  each  invoice 
was  made  a  condition  precedent  as  to  subsequent 
orders,  then  there  was  no  modification  of  the  contract 
on  September  26th,  unless  it  can  be  said  that  the  par- 
ties agreed  to  limit  the  defendant's  credit  to  $1,000, 
with  the  right  on  the  part  of  the  plaintiff  to  draw  on 
the  defendant  whenever  the  unpaid  invoices  aggre- 
gated $1,000,  regardless  of  whether  or  not  fifteen  days 
had  elapsed  since  the  dates  of  the  invoices.  If  in  the 
beginning  the  contract  allowed  Vinton  a  discount  of 
1  per  cent  if  he  chose  to  pay  within  fifteen  days,  and 
also  allowed  him  the  privilege  of  taking  thirty  days 
without  a  discount,  then,  if  there  was  a  modification 
on  September  26th,  the  change  included  either  one  or 
two  particulars.  If  there  was  only  one  change,  it 
may  have  related  to  the  limitation  of  fifteen  days 
claimed  to  have  been  fixed  for  the  payment  of  each 
invoice,  or  it  may  have  related  to  the  limitation  of 
$1,000  said  to  have  been  placed  upon  Vinton's  credit. 
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All  of  the  invoices  dated  on  or  between  October  21st 
and  October  30th  were  more  than  fifteen  days  old; 
bnt  they  aggregated  more  than  $1,000.  It  may  have 
been  that  the  jury  found  that  the  defendant's  credit 
was  limited  to  $1,000,  but  that  the  defendant  was, 
under  the  contract,  entitled  to  take  thirty  days  for 
the  payment  of  each  invoice,  unless  the  aggregate  of 
the  invoices  amounted  to  $1,000.  The  court  submitted 
to  the  jury  the  question  of  the  limitation  upon  defend- 
ant's credit,  notwithstanding  the  fact  that  the  plead- 
ings were  silent  upon  that  subject.  We  do  not  at- 
tempt to  determine  whether  the  plaintiff's  pleadings 
permit  the  introduction  of  evidence  showing  a  modi- 
fication of  a  prior  contract,  for  the  reason  that  this 
question  is  not  argued  in  the  briefs.  However,  it  is 
manifest  that,  in  view  of  the  issues  made  by  the 
pleadings,  the  instructions  given  by  the  court  concern- 
ing the  subject  of  the  limitations  upon  Vinton's  credit 
were  prejudicially  erroneous ;  and  the  judgment  must 
therefore  be  reversed  and  the  cause  remanded  for  a 
new  trial.  Bevebsed  and  Remanded. 

McBbide,  C.  J.|  and  Benson  and  BubnetTi  JJ., 
concur. 
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Argued  April  1,  rayersed  and  remanded  Maj  18,  rehearing  denied 

September  21,  1920. 

HAETMAN  v.  SELLING.* 

(189  Pac.  887;  192  Pae.  408.) 

Brokers— Ckmimlaiioa  cannot  bo  Deoiod  Bocanao  Brokon  BoeeiTed 
OommiMlon  from  Porchaaar. 

1.  In  an  action  by  real  estate  brokers  to  recover  a  commiasios 
promised  by  a  corporate  stockholder  if  they  succeeded  in  selling  cor- 
porate lands,  where  the  stockholder's  written  offer  referred  to  forma- 
tion of  a  syndicate  by  the  brokers,  and  it  was  uncontradicted  that 
he  was  informed  the  brokers  would  not  act  unless  they  also  received 
a  commission  from  the  syndicate  or  corporation  organized,  recovery 
cannot  be  denied  on  the  ground  that  the  brokers  received  compen- 
sation from  the  corporation  organized. 

Broken — ^Agreement  Oonstmed  to  Bequire  Paymeiit  of  CommiaBlon  to 
Broker  Only  After  He  Effected  a  Sale. 

2.  Agreement  by  large  stockholder  to  pay  broker  commission  for 
effecting  sale  of  corporate  lands  held,  when  construed  with  reference 
to  an  option  contract  executed  by  the  corporation  only  shortly 
before,  to  be  conditioned  upon  payment  in  accordance  with  tbe 
terms  of  the  option  contract. 

Broken!— CommlffEdODA  Dependent  on  Fnlflllment  of  Contract  TOrms. 

3.  Where  brokers  sue  on  a  contract  for  commission  which  pro- 
vided for  payment  of  commissions  only  on  payment  of  the  full  par> 
chase  price,  the  brokers  can  succeed  only  by  showing  fulfillment  of 
those  terms,  regardless  of  any  rights  they  might  have  in  another 
form  of  action. 

Brokers— Acceptance  of  Notes  for  Less  Than  Amount  I>iie  not  Pay- 
ment Entitling  Broker  to  (JommiBsion. 

4.  Where  a  corporation  which  had  sold  land  agreed  to  a  settle- 
ment whereby  it  received  notes  from  the  purchaser  in  an  amount 
less  than  the  price  agreed,  but  the  corporation  expressly  stated  that 
such  notes  should  not  be  regarded  as  payment,  there  was  no  payment 
of  the  full  purchase  price,  so  as  to  entitle  brokers  to  eommisaions 
payable  when  the  price  was  paid. 

Brokers— Not  Entitled  to  Oommissiona  from  Stockholder  for  SeUlng 
Corporate  Itanda,  Payment  not  Having  Been  Made  as  ProYided 
in  Contract. 

5.  Where  a  large  stockholder  agreed  to  pay  brokers  a  commis- 
sion if  they  sold   corporate  lands   and   the   brokers   transferred   an 

*0n  tbe  question  of  effect  of  contract  expressly  making  broker's 
right  to  commissions  dependent  upon  "sale"  of  property  or  other 
condition  beyond  that  ordinarily  implied,  see  note  in  29  L.  B.  A. 
(N.  B.)    533. 

On  right  of  broker  to  compensation  upon  procuring  customer  to 
take  an  option,  see  note  in  43  !«.  B^  A.  (N.  8^  91« 


Sept  1920.]  Habtman  t;.  Sbllino.  369 

^option  for  purchase  of  such  lands  to  a  corporation  which  they  or- 
ganized, but  the  full  price  was  not  paid  within  the  time  stipulated, 
the  purchasing  corporation  giving  notes  for  an  amount  less  than 
that  due,  which  notes  were  accepted  in  settlement  but  not  as 
payment,  held  that,  notwithstanding  the  guardian  of  the  stock- 
holder who  had  since  become  incompetent  represented  the  vendor 
corporation  in  the  settlement,  there  was  no  such  consummation  of 
the  contract  as  would  entitle  the  brokers  to  recover  commissions. 

ON  PETITION  FOB  BEHBABING. 

Appeal  and   Error— Ezblbit  Attached   to  Bill   of   Ezceptioiis  Con- 
sidered, Where  Bespondents  Invited  Attention  Thereto. 

6.  Bespondents,  on  petition  for  rehearing,  drawing  attention  to 
option  which  was  one  of  the  papers  physically  attached  to  the 
bill  of  exceptions,  designated  by  the  reporter's  stamp  as  plain- 
tiffs' exhibits,  and  used  by  both  parties  in  the  original  argument, 
the  court  will  on  such  invitation  consider  it  as  if  regularly  and 
properly  before  the  court  as  part  of  the  record  on  appeal. 

Vendor  and  Purchaeer— Option  Beoomes  Mutoally  Binding  Only  on 
Terms  of  Offer  Being  Aoces^tod, 

7.  An  option  to  buy  binds  only  the  optioner  to  leave  the  offer 
open  for  the  specified  time,  and  does  not  become  a  mutually  bind- 
ing contract  till  the  one  to  whom  it  is  given  accepts  the  offer 
according  to  its   terms. 

Brokers — In  Absence  of  Other  Agreement^   Payment  must  be  in 
Cash  and  at  Stipulated  Times. 

8.  Agreement  of  one  to  pay  a  broker  a  commission,  if  a  sale  of 
another's   land   was   made   and   the   price    paid    as   provided   in    an 
option,  requires  the  price  to  be  paid  in  cash,  the  option  not  pro^ 
viding  otherwise,  and  at  the  times  stipulated. 

Pleading— A  Beply  H^ld  a  Depertnra 

9.  The  complaint  alleging  full  performance  of  a  eontraet,  on 
the  performance  of  which  according  to  its  terms  defendant  by 
another  agreement  contracted  to  make  the  payment  for  which  the 
action  was  brought,  a  reply  relying  on  a  waiver  and  extension  of 
time  on  the  prior  contract  was  a  departure. 

From  Multnomah:  Calvin  U.  Gantbnbbin,  Judge. 

Department  1. 

ThiR  is  an  action  to  recover  a  commission  on  the 
sale  of  land.  The  May  Land  Company,  a  corpora- 
tion, owned  a  tract  of  land,  embracing  725  acres, 
located  about  one  mile  east  of  the  limits  of  the  City 
of  Portland.  Emanuel  May  owned  a  majority  of  the 
shares  of  stock  in  the  May  Land  Company,  and  the 
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extent  of  his  stock  ownership  was  such  that,  if  the 
land  sold  for  $295,000,  his  share  of  the  purchase 
price  would  amount  to  $184,000.  Emanuel  May  was 
the  president  of  the  May  Land  Company.  May  was 
anxious  to  bring  about  a  sale  of  the  land,  and  for 
several  months  he  negotiated  with  J.  L.  Hartman 
and  E.  L.  Thompson,  who  were  partners  doing  busi- 
ness under  the  firm  name  of  Hartman  $!  Thompson, 
for  the  purpose  of  getting  the  partnership  interested 
in  handling  the  property.  The  negotiations  resulted 
in  the  May  Land  Company  giving  to  Hartman  & 
Thompson,  or  any  corporation  named  by  them,  an 
option,  dated  September  15,  1911,  to  purchase  the 
tract.  The  partnership  paid  $5,000  to  the  May  Land 
Company  for  the  option,  and  it  was  expressly  pro- 
vided that  this  sum  should  not  be  considered  as  a 
part  of  the  purchase  price,  even  though  the  partners 
elected  to  purchase.  The  May  Land  Company  boimd 
itself  to  sell  to  Hartman  &  Thompson  **or  any  cor- 
poration named  by  them  to  which  they  might  sell  or 
assign  this  option^'  for  $295,000;  the  purchase  price 
to  be  paid  as  follows:  $45,000  on  October  20,  1911; 
$30,000  on  October  20,  1912;  $50,000  on  October  20, 
1913;  $75,000  on  October  20,  1914;  and  $95,000  on 
October  20,  1915.  The  installments  bore  interest  at 
the  rate  of  6  per  cent  per  annum  from  and  after 
April  20,  1912.  The  option  further  provided  that  if 
on  or  before  October  20,  1911,  Hartman  &  Thompson 
paid  $45,000,  the  first  installment  on  the  purchase 
price,  the  May  Land  Company  would  convey  the 
land  to  the  Title  &  Trust  Company,  a  corporation, 
as  trustee,  to  be  held  in  trust  and  for  the  purpose  of 
securing  the  May  Land  Company  '*the  payment  of 
the  balance  of  the  purchase  price.  ^'  Although  the 
option   is   dated   September   15,   1911,   Hartman   & 
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Thompson  paid  for  it  by  giving  a  check  for  $5,000 
which  was  dated  September  21^  1911,  and  cashed  on 
the  following  day. 

Emanuel  May  signed  a  writing,  in  the  form  of  a 
letter,  dated  September  16,  1911,  and  addressed  to 
Hartman  &  Thompson,  as  follows: 

*'I  hereby  agree  to  pay  you  five  (5%)  commission 
of  my  interest  in  the  May  Land  Company,  which 
now  amounts  to  One  Hundred  Eighty-four  Thousand 
($184,000)  Dollars,  in  consideration  of  your  ne- 
gotiating the  sale  of  the  land  lying  about  one  mile 
east  of  Portland,  known  as  the  May  Land  Tract, 
containing  seven  hundred  twenty-five  (725)  acres. 

**It  is  understood  that  you  are  to  form  a  syndicate 
for  the  purchase  of  this  land  and  when  this  sale  is 
negotiated  it  will  be  understood  that  this  five  (5%) 
per  cent  is  due  and  payable  on  or  before  four  years 
providing  the  One  Hundred  Eighty-four  Thousand 
($184,000)  Dollars  is  paid  as  provided  in  the  con- 
tract of  purchase,  on  or  before  the  end  of  four 
years. 

**I  hereby  bind  myself  and  my  heirs  to  carry  out 
and  execute  the  above  agreement'' 

Hartman  &  Thompson  exercised  the  privilege 
granted  by  the  option  and  on  October  3,  1911,  they 
paid  $45,000  to  the  May  Land  Company;  and  on  the 
same  day  in  conformity  with  its  promise  contained 
in  the  option  the  May  Land  Company  conveyed  the 
land  to  the  Title  &  Trust  Company  as  trustee. 

Hartman  &  Thompson  caused  to  be  formed  a  cor- 
poration known  as  the  Parkrose  Association.  Ar- 
ticles of  incorporation  were  filed  with  the  Secretary 
of  State  on  October  4,  1911,  the  next  day  after  the 
payment  of  the  first  installment  on  the  purchase 
price;  and  the  first  meeting  of  the  stockholders  was 
held  on  October  10,  1911.  All  the  subscribers  to  the 
capital  stock  attended  this  meeting  of  the  stockhold- 
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era;  and  among  those  present  and  voting  was 
Emanuel  May,  who  held  124  shares.  At  this  meet- 
ing the  stockholders  unanimously  adopted  a  resolu- 
tion authorizing  the  purchase  of  the  beneficial  inter- 
est of  the  partnership  in  the  land  for  the  sum  of 
$330,000.  In  this  connection  it  is  proper  to  say  that 
the  resolution  contains  recitals  about  the  option 
given  to  Hartman  &  Thompson  and  the  price  to  be 
paid  to  the  May  Land  Company,  so  that  every  stock- 
holder present  at  the  meeting  was  fully  informed  as 
to  the  contents  of  the  option  given  to  Hartman  & 
Thompson;  and,  moreover,  the  resolution  refers  to 
the  extra  $30,000  as  compensation  paid  Hartman  & 
Thompson  *'for  the  expense  incurred  by  them  in  the 
handling  of  said  property  to  this  date."  Hartman 
&  Thompson  had  done  a  great  deal  of  work  in  or- 
ganizing the  Parkrose  Association,  and  in  preparing 
the  property  for  the  market,  and  they  had  paid 
$8,000  to  one  person,  $3,750  to  another,  and  $2,500  to 
still  another  person  for  services  rendered. 

The  stockholders  of  the  Parkrose  Association  at 
their  first  meeting,  passed  another  resolution  by 
which  they  authorized  the  board  of  directors  to  enter 
into  an  agreement  with  Hartman  &  Thompson  ap- 
pointing them  ''managing  agents  for  the  handling 
and  selling'^  of  the  land. 

Pursuant  to  the  authority  of  the  two  resolutions 
adopted  by  the  stockholders  of  the  Parkrose  Asso- 
ciation, Hartman  &  Thompson  immediately  trans- 
ferred all  their  beneficial  interest  in  the  property  to 
the  Parkrose  Association,  and  the  partnership  pro- 
ceeded to  act  as  ''managing  agents  for  the  handling 
and  selling '*  of  the  property. 

The  May  Land  Company  received  from  the  Park- 
rose  Association  the  installments  due  in  1912  and 
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1913  on  the  purchase  price.  The  instalhnent  of 
$75,000  due  October  20,  1914,  was  not  fully  paid ;  but 
on  October  17,  1914,  the  Parkrose  Association  paid 
$25,000  on  that  installment,  and  the  May  Land  Com- 
pany extended  the  time  for  the  payment  of  $50,000, 
the  balance  of  the  installment,  until  October  20,  1915. 
The  Parkrose  Association  paid  this  balance  of 
$50,000,  however,  on  April  17,  1915.  There  was  a 
considerable  amount  of  interest  due  and  unpaid  after 
April  20,  1915.  The  Parkrose  Association  had  dis- 
posed of  probably  half  of  the  land,  but,  because  of 
conditions  resulting  from  the  war,  it  became  difficult 
to  sell  any  more  property  and  likewise  difficult  to 
collect  on  sales  already  made.  The  Parkrose  Asso- 
ciation offered  to  return  the  unsold  land  to  the  May 
Land  Company  in  satisfaction  of  the  balance  due  on 
the  purchase  price.  There  were  negotiations  be- 
tween the  officers  of  the  Parkrose  Association  and 
the  May  Land  Company.  E.  L.  Thompson,  who  was 
president  of  the  Parkrose  Association,  participated 
in  the  negotiations,  apparently  in  his  capacity  as  an 
officer  of  the  corporation  •  and  also  as  a  member  of 
the  partnership.  At  that  time  I.  Lowengart,  the 
secretary-treasurer  of  the  May  Land  Company, 
seems  to  have  been  acting  as  the  managing  officer  of  ^ 
the  affairs  of  that  company.  The  offer  of  the  Park- 
rose  Association  to  return  the  unsold  portion  of  the 
land  was  ''entirely  unsatisfactory^'  to  Lowengart, 
for  the  reason,  we  infer,  that  ail  the  choice  land  had 
been  sold  and  then  released  by  the  trustee,  and  none 
but  land  liable  to  overflow  remained.  Moreover,  the 
attorney  for  the  May  Land  Company  had  been  con- 
sulted by  Lowengart,  and  the  attorney  gave  it  as  his 
opinion  that  Hartman  &  Thompson  were  personally 
liable  for  the  balance  of  the  purchase  price.    Ne- 
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gotiatioDs  were  carried  on  between  the  interested 
parties  until  finally,  the  May  Land  Company  offered 
to  allow  a  reduction  of  $10,000  on  the  balance  due  on 
the  purchase  price,  and  to  extend  the  time  for  pay- 
ment; and  an  adjustment  of  the  difficulties  was  made 
on  that  basis  on  July  14,  1915.  At  that  time  all  the 
principal  of  the  purchase  price  had  been  paid  except 
$90,000,  so  that  after  allowing  a  reduction  of  $10,000 
on  the  principal,  only  $80,000  as  principal  remained 
to  be  paid.  However,  interest,  amounting  to  several 
thousand  dollars,  was  due  and  unpaid.  The  adjust- 
ment was  made  by  the  Parkrose  Association  giving 
five  promissory  notes,  dated  July  14,  1915,  for  an 
aggregate  of  $80,608.50,  payable  at  the  times  and  in 
amounts  as  follows:  October  20,  1916,  $26,000;  April 
20,  1917,  $13,500;  October  20,  1917,  $13,500;  April  20, 
1918,  $13,500,  and  October  20,  1918,  $14,108.50.  In 
addition  to  the  five  notes  already  mentioned,  the 
Parkrose  Association  gave  its  sixth  note  for 
$6,916.25,  which,  as  we  understand,  covered  interest 
At  the  time  and  as  a  part  of  the  adjustment  the  May 
Land  Company,  through  its  proper  officers,  signed  a 
writing  which  reads  as  follows: 

**In  consideration  of  One  Dollar,  and  the  execu- 
tion of  five  promissory  notes  by  the  Parkrose 
Association  to  May  Land  Compan^y  aggregating 
$80,608.50  and  one  note  for  $6,916.25,  all  payable  to 
the  May  Land  Company  in  accordance  with  an 
agreement  entered  into  this  day,  the  May  Land  Com- 
pany does  hereby  release  and  discharge  Hartman  & 
Thompson  from  and  against  all  claims  of  every 
name  and  nature  that  it  has  against  the  said  Hart- 
man  &  Thompson  growing  out  of  the  sale  of  the 
lands  of  the  May  Land  Company  situate  in  Mult- 
nomah County,  during  the  year  1911.  This  is  not  a 
release  for  liability  on  account  of  unpaid  balance  for 
stock  subscriptions  in  Parkrose  Association. 
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**In  witness  whereof,  the  May  Land  Company  has 
caused  these  presents  to  be  executed  on  its  behalf  by 
its  president  and  secretary,  and  its  corporate  seal  to 
be  aflBxed  thereto. 

'^  Dated  this  15th  day  of  July,  1915/' 

The  record  does  not  tell  us  when  this  action  was 
begun,  nor  does  it  inform  us  as  to  the  amount  due 
on  the  notes  at  the  time  when  the  plaintiffs  began 
the  action;  but  it  does  appear  that  at  the  time  of  the 
trial,  March  3,  1919,  the  entire  amount  of  the  notes, 
except  about  $4,000,  had  been  paid.  Emanuel  May 
was  on  May^  19,  1915,  adjudged  incompetent  by  the 
County  Court  for  Multnomah  County,  and  Ben  Sel- 
ling was  appointed  guardian  of  his  person  and  es- 
tate. Emanuel  May  remained  incompetent  and  the 
guardianship  continued  until  April  4,  1917,  the  time 
of  his  death. 

The  plaintiffs  allege  in  their  complaint  that  in 
order  to  induce  them  to  pay  $5,000  for  the  option, 
Emanuel  May  agreed  to  pay  them  5  per  cent  on 
$184,000  if  they  succeeded  in  forming  a  syndicate  for 
the  purchase  of  the  land,  and  that  the  agreement 
was  subsequently  reduced  to  writing  and  signed  by 
Emanuel  May  under  date  of  September  16,  1911.  It 
is  also  averred  in  the  complaint  that  a  sale  was 
made,  within  the  meaning  of  May's  promise  to  pay  a 
commission,  on  October  10,  1911,  the  date  when 
Hartman  &  Thompson  transferred  their  beneficial  in- 
terest to  the  Parkrose  Association,  and  that  the  com- 
mission became  due  and  payable  on  July  14,  1915, 
on  the  theory  that  on  that  date  the  '*  Parkrose  Asso- 
ciation paid  and  settled  the  balance  of  the  purchase 
price  of  said  land  to  the  May  Land  Company.'* 

This  action  was  brought  against  Ben  Selling  and 
Harrison  G.  Piatt  as  executors  of  the  will  of  Eman- 
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uel  May,  deceased,  and  against  Albert  Feldenheimer 
and  Joseph  Simon  as  administrators  with  the  will 
annexed.  ' 

The  defendants  answered  by  denying  any  liability 
for  any  commission,  and  by  alleging  two  separate 
defenses. 

In  one  affirmative  defense  the  defendants  say  that 
Emanuel  May  employed  the  plaintiffs  to  sell  the  land 
owned  by  th,e  May  Land  Company  upon  an  agree- 
ment to  pay  a  commission;  that,  although  acting  as 
brokers  for  Emanuel  May,  the  plaintiffs  were  at  the 
same  time  interested  in  and  employed  by  the  Park- 
rose  Association,  the  purchaser  of  the  property,  and 
received  from  that  corporation  a  commission  of 
$30,000  for  services  rendered  in  connection  with  the 
purchase;  that  the  plaintiffs  did  not  disclose  to 
Emanuel  May  the  fact  that  they  were  to  receive,  or 
that  they  had  received,  a  commission  from  the  Park- 
rose  Association. 

The  other  affirmative  defense  is  to  the  effect  that 
the  letter  signed  by  May  was  executed  '*in  consid- 
eration that  the  plaintiffs  *  *  would  sell  for  the 
May  Land  Company  the  real  property  *  *  for  the 
sum  of  $300,000  and  cause  said  sum  to  be  fully  paid 
on  or  before  four  years  from  September  16,  1911, 
time  being  the  essence  of  said  contract,''  and  that, 
if  the  land  should  be  so  sold  and  fully  paid  for  in 
four  years,  Emanuel  May  would  pay  to  the  plaintiffs 
a  commission  of  5  per  cent  of  $184,000.  The  defend- 
ants allege  that  the  plaintiffs  sold  the  land  to  the 
Parkrose  Association,  but  that  payment  for  the  land 
**was  not  made  within  the  period  stipulated,  nor  has 
the  same  been  paid  for  yet,'*  and  that,  therefore,  the 
plaintiffs  have  not  earned  and  are  not  entitled  to  de- 
mand the  commission. 
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The  complaint  does  not  give  the  details  of  the 
adjustment  made  on  July  14,  1915,  but  in  that  plead- 
ing the  plaintiffs  content  themselves  by  averring 
simply  that — ' 

''On  the  14th  day  of  July,  1915,  the  said  Parkrose 
Association  paid  and  settled  the  balance  of  the  pur- 
chase price  of  said  land  to  the  May  Land  Com- 
pany. ' ' 

In  their  reply,  however,  the  plaintiJBfs  recite  that 
all  the  purchase  price  had  been  paid,  ''and  that  on 
.the  fourteenth  day  of  July,  1915,  there  was  then  un- 
paid on  said  purchase  price  the  sum  of  $80,608.50," 
and  that  on  that  day  the  Parkrose  Association  and 
the  May  Land  Company  agreed  that  the  latter 
**  would  accept  the  promissory  notes  of  the  said 
Parkrose  Association  in  payment  for  said  land''; 
that  with  the  knowledge  and  consent  of  Emanuel 
May  the  Parkrose  Association  gave  its  notes  to  the 
May  Land  Company,  and  at  the  same  time  the  May 
Land  Company  signed  a  release  exonerating  Hart- 
man  &  Thompson  from  any  personal  liabiUty  for  the 
balance  of  the  purchase  price;  and  that,  since  *'all 
of  said  action  was  taken  by  the  May  Land  Company 
with  the  full  knowledge  and  consent  and  acquiescence 
of  Emanuel  May,"  the  defendants  are  estopped  from 
claiming  that  the  payments  were  not  made  within 
the  time  specified  in  the  original  contract.  With  the 
consent  of  the  parties  the  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury.  A  trial  re- 
sulted in  findings  and  a  judgment  for  the  plaintiffs 
for  $9,200,  and  from  this  judgment  the  defendants 
appealed.  Bevebsed  and  Bemakded. 

For  appellants  there  was  a  brief  over  the  names 
of   Messrs.   Dolph^   Mallory,   Simon   <&   Gearin   and 
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Messrs.  Piatt  £  Piatt,  with  an  oral  argument  by  Mr. 
Joseph  Simon. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  H.  Hall  and  Mr.  Jesse  Stearns,  with  an 
oral  argument  by  Mr.  Hall. 

HARRIS,  J.— 1.  The  plaintiffs,  it  will  be  recalled, 
paid  $5,000  for  the  option,  and  the  purchase  price 
was  fixed  at  $295,000,  making  a  total  of  $300,000. 
The  plaintiffs  transferred  their  beneficial  interest  in 
the  land  for  an  expressed  consideration  of  $330,000. 
However,  the  plaintiffs  did  not  actually  receive 
$330,000  from  the  Parkrose  Association;  but  they 
were  reimbursed  the  amount  paid  for  the  option  and 
also  the  amount  of  the  first  installment,  totaling 
$50,000;  and  in  addition  the  plaintiffs  received 
$30,000.  The  plaintiffs  were  engaged  by  the  Park- 
rose  Association  to  act  as  selling  agents,  and  for 
such  services  they  received  a  commission  from  the 
Parkrose  Association  on  all  the  lots  and  acreage  sold 
by  them.  Receipt  of  these  moneys  from  the  Park- 
rose  Association  cannot  prevent  the  plaintiffs  from 
recovering  a  commission  from  the  defendants.  In 
his  agreement  to  pay  a  commission,  Emanuel  May 
says  to  the  plaintiffs:  *'You  are  to  form  a  syndicate 
for  the  purchase  of  this  land.'^  The  uncontradicted 
testimony  is  to  the  effect  that  the  plaintiffs  told  him 
that  they  could  not  undertake  to  handle  the  prop- 
erty, unless  they  were  paid  a  commission  by  Eman- 
uel May,  and  also  ''a  10  per  cent  cost  for  organizing" 
a  company,  or  a  "syndicate,"  as  they  sometimes 
called  it,  to  take  over  the  property.  In  other 
words.  May  knew  at  the  time  he  signed  the  writing 
promising  to   pay   a   commission   exactly   what   the 
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plaintiffs  planned  to  do,  and  that  a  pai^t  of  such  plan 
included  the  creation  of  a  corporation  to  which  the 
option  was  to  be  assigned;  and,  indeed,  May  under- 
stood that  the  plaintiffs  would  not  attempt  to  handle 
the  property  unless  they  could  do  just  what  subse- 
quently was  done.  Moreover,  May  was  present  and 
voted  at  the  meeting  of  the  stockholders  of  the  Park- 
rose  Association  when,  with  a  knowledge  of  the 
whole  truth,  a  resolution  was  unanimously  adopted 
authorizing  the  purchase  of  the  option  from  the 
plaintiffs;  and,  afterwards,  according  to  the  uncon- 
tradicted evidence,  May  acknowledged  that  the  plain- 
tiffs had  a  just  claim  for  a  commission. 

2.  The  other  defense  is  founded  upon  the  conten- 
tion that  the  promise  to  pay  a  commission  was  con- 
ditioned upon  the  payment  of  all  the  purchase  price 
within  four  years,  and^  that,  since  all  the  purchase 
price  was  not  paid  within  four  years,  the  plaintiffs 
are  not  entitled  to  recover.  The  defendants  argue 
that  the  four  years  period  began  on  September  16, 
1911,  and  that  time  was  made  the  essence  of  the 
agreement.  The  plaintiffs  go  on  the  theory  that  the 
four  years  period  began  to  run  on  October  10,  1911, 
the  time  when  they  transferred  the  option  to  the 
Parkrose  Association.  The  option  signed  by  the 
May  Land  Company  and  the  plaintiffs,  under  date 
of  September  15,  1911,  does  not  make  time  the  essence 
of  the  contract,  except  as  to  the  payment  of  the  first 
installment;  the  writing  signed  by  May  under  date 
of  September  16,  1911,  and  in  which  he  agrees  to 
pay  a  commission,  does  not  declare  that  time  shall 
be  of  the  essence  of  the  agreement ;  no  writing  found 
in  the  record  in  terms  speaks  of  time  as  of  the  es- 
sence of  the  contract,  except  the  option;  and  in  that 
paper,  as  already  explained,  only  the  time  for  the 
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payment  of  the  first  installment  is  declared  to  be  "of 
the  essence  of  this  option' ';  and,  therefore,  it  cannot 
be  said  that  the  parties  expressly  stipulated  that 
time  should  be  of  the  essence  of  the  agreement  for 
the  payment  of  the  commission. 

When  attempting  to  ascertain  what  Emanuel  May 
intended  when  he  wrote  "on  or  before  the  end  of 
four  years,"  the  letter  in  which  he  used  that  lan- 
guage should  be  construed  in  the  light  of  the  provi- 
sions found  in  the  option.  Although  the  option  was 
not  delivered  until  September  21,  1911,  it  was  evi- 
dently prepared  on  or  before  September  15,  1911,  for 
on  it  appears  that  date;  and  in  view  of  the  fact 
that  all  the  details  had  for  a  long  time  been  dis- 
cussed by  May  and  Thompson,  it  is  obvious  that  May 
knew  what  the  option  contained,  or  would  contain, 
when  he  signed  the  letter  dated  September  16th,  which 
it  will  be  observed  is  the  day  following  the  date  of 
the  option.  •  It  is  appropriate  to  add  that  the  option 
was  signed  by  May  as  president,  and  by  Lowengart 
as  secretary  of  the  May  Land  Company. 

In  his  letter,  May  agrees  to  pay  a  commission  "on 
my  interest  in  the  May  Land  Company,''  and  he  de- 
clares that  his  interest  "now  amounts  to  $184,000." 
The  litigants  here  agree  that,  if  $295,000  is  fixed  as 
the  purchase  price,  May's  share  would  amount  to 
$184,000.  The  option  fixed  $295,000  as  the  price  to 
be  paid  for  the  land,  and  manifestly  May  had  in 
mind  this  price  named  in  the  option  when  in  his  let- 
ter he  said  to  the  plaintiffs:  "You  are  to  form 
a  syndicate  for  the  purchase  of  this  land,"  and 
"when  this  sale  is  negotiated"  (sale  to  the  syndi- 
cate), the  commission  of  5  per  cent  on  $184,000  is 
due  and  payable  on  or  before  four  years,  provided 
"the  $184,000  is  paid"  as  provided  in  the  contract 
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of  purchase,  on  or  before  the  end  of  four  years. 
Within  the  meaning  of  May's  letter  a  sale  was  ne- 
gotiated on  October  10,  1911,  the  date  when  the  op- 
tion was  transferred  to  the  Parkrose  Association; 
but  the  commission,  according  to  the  letter,  is  not 
due  and  payable  unless  '^the  $184,000  is  paid  as  pro- 
vided in  the  contract  of  purchase.*'  The  language 
last  quoted  makes  it  plain  that  the  option  which,  al- 
though not  delivered  and  possibly  not  yet  signed  on 
September  16th,  had  on  or  before  the  previous  date 
been  prepared,  was  *'the  contract  of  purchase''  to 
which  May  referred.  If  the  four  years  period  be 
calculated  from  the  date  of  the  option,  or  from  the 
date  of  the  transfer  of  the  option  to  the  Parkrose 
Association,  the  period  within  which  the  installments 
were  required  to  be  paid  extended  beyond  four 
years;  but  if  the  time  be  calculated  from  October  20, 
1911,  the  date  when  the  first  installment  was  abso- 
lutely required  to  be  paid,  the  four  years  period 
ended  on  October  20,  1915,  the  date  when  the  final 
installment  became  due.  It  seems  clear  to  us,  how- 
ever, from  the  language  employed  in  May's  letter, 
that  he  in  eflFect  intended  to  say  that  if  the  purchase 
price  fixed  in  the  option  should  be  paid  within  the 
time  fixed  by  the  option,  he  would  pay  Hartman  & 
Thompson  a  commission  of  5  per  cent  on  $184,000. 

3-5.  The  plaintiflFs'  alleged  right  to  a  commii^sion 
is  based  upon  a  contract  plus  performance  of  it. 
The  writing  of  September  16,  1911,  is  the  contract, 
and  in  this  contract  the  obligation  to  pay  a  commis- 
sion is  in  effect  made  dependent  upon  the  payment 
of  the  purchase  price  on  or  before  October  20,  1915. 
The  plaintiffs  aver  in  unequivocal  terms  in  their 
complaint  that  the  Parkrose  Association  paid  the 
balance  of  the  purchase  price  on  July  14,  1915.    In 
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other  words,  the  adjustment  which  was  made  on  July 
14th  is  relied  upon  by  the  plaintiflfs  as  payment  of 
the  balance  of  the  purchase  price,  and  therefore  as 
performance  or  fulfillment  of  the  condition. 

It  is  true  that  in  their  reply  the  plaintiflfs  say  that 
Emanuel  May  consented  to  the  adjustment  made  on 
July  14th,  and  that,  therefore,  the  defendants,  as  his 
representatives,  are  estopped  to  deny  payment.  The 
plaintiflfs  do  not  claim  that  May  personally  con- 
sented to  the  adjustment,  but  they  take  the  position 
that  consent  was  given  through  his  guardian  Ben 
Selling.  Having  been  adjudged  incompetent  May, 
of  course,  could  not  act  for  himself  or  for  the  May 
Land  Company  in  the  adjustment  on  July  14th.  In 
the  settlement  made  on  July  14th,  Ben  Selling  repre- 
sented the  May  Land  Company  as  vice-president,  and 
as  such  he  signed  the  release  given  by  that  company 
to  Hartman  &  Thompson.  Selling  was  at  that  time 
guardian  of  the  person  and  estate  of  Emanuel  May, 
and,  because  of  that  circumstance  and  the  fact  that 
Selling  participated  in  the  adjustment,  the  plaintiflfs 
insist  that  May  must  be  deemed  to  have  consented  to 
the  adjustment.  There  is  no  evidence  in  the  record 
showing  that  Ben  Selling  was  acting  or  pretending 
to  act  in  his  capacity  as  guardian  when  the  adjust- 
ment was  made.  It  is  not  necessary,  however,  to 
decide  whether  Ben  Selling's  participation  in  the 
transaction  of  July  14th  operated  to  estop  the  de- 
fendants to  deny  performance  of  the  contract;  for  in 
their  brief  the  plaintiflfs  expressly  disclaim  any  in- 
tention to  rely  upon  waiver,  or  modification  of  the 
contract,  or  estoppel,  but  they  stand  upon  the  ground 
that  the  purchase  price  was  paid  on  July  14,  1915. 
The  theory  of  the  complaint  is  that  the  conditions  of 
the  contract  were  fulfilled  and  that  the  giving  of  the 
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notes  operated  as  payment.  This  is  the  theory  of 
the  findings  and  conclusion  of  the  trial  court,  and  it 
is  likewise  the  theory  contended  for  by  the  plaintiffs 
on  this  appeal.  The  obligation  to  pay  a  commission 
was  by  the  tenns  of  the  letter  made  dependent  upon 
the  payment  of  the  purchase  price;  and,  having  sued 
on  the  contract  according  to  its  terms,  the  plaintiffs 
can  succeed  in  this  action  only  by  showing  fulfill- 
ment of  those  terms:  Cranston  v.  West  Coast  Life 
Ins.  Co.,  63  Or.  427  (128  Pac.  427). 

The  judgment  rendered  by  the  trial  court  is  predi- 
cated upon  the  notion  that  when  Hartman  &  Thomp- 
son paid  the  first  installment  of  $45,000,  they,  by 
that  act,  transformed  a  mere  option  to  purchase  into 
a  binding  obligation  on  their  part  to  complete  the 
purchase  by  paying  the  remaining  installments;  and 
that,  by  the  adjustment  of  July  14th,  the  May  Land 
Company  released  the  plaintiffs  from  their  obliga- 
tion, and  in  lieu  of  it  accepted  the  notes  from  the 
Parkrose  Association.  An  examination  of  the  option 
will  disclose  that  it  does  not  contain  even  a  word 
attempting  to  obligate  Hartman  &  Thompson  to  pay 
any  moneys  at  any  time.  The  plaintiffs  do  not  in 
the  option  promise  to  pay  any  moneys  whatsoever. 
At  no  time  could  the  May  Land  Company  have  sued 
Hartman  &  Thompson  and  recovered  from  them  any 
part  of  the  purchase  price.  There  is  nothing  in  the 
record  to  show  that  the  Parkrose  Association  prom- 
ised to  pay  any  moneys  prior  to  the  execution  of  the 
six  notes.  It  is  true  that,  until  they  transferred  the 
option  to  the  Parkrose  Association,  Hartman  & 
Thompson  had  the  right  to  pay,  but  they  were  not 
obliged  to  pay;  and,  so  too,  until  the  execution  of  the 
notes,  the  Parkrose  Association  had  the  right  to  pay, 
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but  it  was  not  obliged  to  pay.  When,  therefore,  the 
Parkrose  Association  gave  its  notes  to  the  May  Land 
Company,  it  did  not,  by  giving  these  notes,  pay  the 
debt  of  Hartman  &  Thompson,  for  the  reason  that 
neither  the  Parkrose  Association  nor  Hartman  & 
Thompson  were  indebted  to  the  May  Land  Company. 
It  was  not  a  transaction  in  which  one  obligation  was 
given  and  accepted  in  lieu  of  another  obligation,  but 
it  was  a  transaction  by  which  an  obligation  was 
created  where  none  existed  before. 

Moreover,  before  receiving  the  notes,  the  May 
Land  Company  expressly  stat^d  that  the  notes 
should  not  be  regarded  as  payment  of  the  indebted- 
ness; and,  consequently,  the  notes  cannot  be' treated  as 
payment:  Riner  v.  Southwestern  Surety  Ins.  Co.,  85 
Or.  293,  299  (165  Pac.  684,  166  Pao.  952).  A  meeting 
of  the  board  of  directors  of  the  May  Land  Company 
was  held  on  July  14,  1915,  **for  the  purpose  of  con- 
sidering an  adjustment  of  differences  with  the  Park- 
rose  Association  and  with  Hartman  &  Thompson." 
The  minutes  of  this  meeting  show  the  purpose  for 
which  it  was  held,  and  they  contain  a  recital  of  the 
amount  of  the  unpaid  balance  of  the  purchase  price. 
The  minutes  also  state  that  the  Parkrose  Associa- 
tion *' would  give  notes  ^*  for  $80,608.50,  and  an  addi- 
tional note  for  $6,918.25  as  evidence  of  the  interest, 
provided  the  May  Land  Company  **  would  release 
Hartman  &  Thompson  from  and  against  all  claims 
of  every  name  and  nature  that  it  has  against  the 
said  Hartman  &  Thompson  growing  out  of  the  sale 
of  the  lands  of  the  May  Land  Company";  and  then 
the  minutes  declare  that — 

"The  notes  referred  to  are  to  be  taken  onlv  as  evi- 
dence  of  the  indebtedness,  and  the  securities  held  for 


Sept.  1920.]  HA'Btman  v.  Sellino.  385 


the  indebtedness  are  to  remain  in  the  Title  &  Trust 
Company  as  heretofore/* 

The  minutes  close  by  stating  that  the  vice- 
president  and  secretary  are  authorized  to  accept  the 
notes  of  the  Parkrose  Association  and  to  give  a  re-* 
lease  to  Hartman  &  Thompson.  A  copy  of  these 
minutes  was  delivered  to  the  Parkj-ose  Association, 
and  that  corporation  placed  the  copy  in  its  own 
minute-book.  If  the  recorded  minutes  of  the  May 
Land  Company,  knowledge  of  which  was  admittedly 
brought  to  the  Parkrose  Association,  speak  the  truth, 
the  May  Land  Company  took  the  position  that  both 
the  Parkrose  Association  and  the  partners  were 
liable  for  the  balance  of  the  purchase  price;  for  we 
read  in  the  minutes  as  follows: 

**The  board  informally  discussed  all  negotiations 
previously  had  with  representatives  of  the  Parkrose 
Association,  and  the  May  Land  Company  was  claim- 
ing that  there  is  due,  owing  and  unpaid  from  said 
association  and  from  Hartman  &  Thompson,  grow- 
ing out  of  the  sale,  •  •  the  sum  of  $90,608.50  with 
interest  from  October  20,  1914/' 

There  is  no  evidence  to  show  that  Hartman  & 
Thompson  admitted  at  any  time  prior  to  July  14, 
1915,  that  they  were  personally  liable  for  any  of  the 
purchase  price;  and,  as  we  have  already  stated,  they 
were  not  in  truth  personally  liable.  It  does  appear, 
however,  that  the  May  Land  Company  was  claiming 
that  both  the  Parkrose  Association  and  the  partners 
were  liable,  and  hence,  on  the  basis  of  the  position 
taken  by  the  May  Land  Company,  one  of  two  joint 
debtors  was  released;  but  the  debt  was  expressly 
preserved  and  was  not  paid,  althougth  reduced  in 
amount  and  evidenced  by  promissory  notes.  At  no 
time  during  the  negotiations  which  culminated  in  the 
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adjustment  of  July  14,  1915,  did  Ben  Selling  pretend 
to  act  in  his  capacity  as  guardian  of  May;  and, 
therefore,  it  cannot  be  said  that  May,  through  his 
guardian,  agreed  with  the  plaintiffs  that  the  notes 
should  operate  as  payment.  The  most  that  the 
plaintiffs  contend  for  is,  not  that  the  guardian 
agreed,  but  that  he  is  estopped  to  say  that  he  did 
not  agree.  Neither  the  Parkrose  Association  nor 
May,  acting  through  bis  guardian,  agreed  that  the 
notes  paid  any  actual  or  supposed  debt.  The  pur- 
chase price  was  not  fully  paid  when  this  action  was 
commenced,  nor  was  it  paid  at  the  time  of  the  trial 
Payment  of  ''the  one  hundred  eighty-four  thousand" 
was  made  one  of  the  conditions  of  the  contract,  and 
that  condition  had  not  been  performed  even  at  the 
time  of  the  trial;  nor,  indeed,  had  all  the  purchase 
price,  as  reduced,  been  paid;  and,  consequently,  hav- 
ing failed  to  show  performance  of  this  material  con- 
dition, the  plaintiffs  cannot  recover  in  this  action. 

It  may  be  that,  if  the  notes  are  now  fully  paid,  the 
plaintiffs  can  compel  payment  of  a  commission,  not- 
withstanding the  fact  that  a  comparatively  small  re- 
duction was  made  in  the  purchase  price,  and  even 
though  the  time  for  payment  of  that  reduced  balance 
was  extended  beyond  the  four  years  period;  but  if, 
in  these  circumstances,  the  plaintiffs  are  entitled  to 
a  conmiission,  they  cannot  compel  the  payment  of 
such  commission  in  this  action  on  the  pleadings  as 
they  now  are. 

There  is  a  sufficient  bill  of  exceptions  within  the 
rule  established  in  Malloy  v.  MarshaU-Wells  Hard- 
ware Co.,  90  Or.  303  (173  Pac.  267,  175  Pac  659,  176 
Pac.  589). 
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The  judgment  is  reversed,  and  the  cause  is  re- 
manded for  such  further  proceedings  as  may  be  con- 
sistent with  this  opinion. 

Bevbbsed  and  Remanded. 

McBride,  C.  J.,  and  Benson  and  Bubnett,  JJ., 
concur. 


Denied  September  21,  1920. 

On  Petition  fob  Beheabino. 

(192  Pac.  408.) 

Mr.  John  H.  Hall  and  Mr.  Jesse  Stearns  for  the 
petition. 

Messrs.  Dolph,  Mallory,  Simon  &  Gearin  and 
Messrs.  Piatt  <&  Piatt,  contra. 

BURNETT,  J.— SubstantiaUy,  this  is  an  action  to 
recover  a  real  estate  brokers*  commission  for  effect- 
ing a  sale  of  land.  In  the  former  opinion  by  Mr. 
Justice  Habbis,  after  a  discussion  of  the  issues  in  the 
case,  he  arrived  at  the  conclusion  that  the  plaintiffs 
**  cannot  compel  the  payment  of  such  commission  in 
this  action  on  the  pleadings  as  they  now  are." 

6.  In  the  T)etition  for  a  rehearing,  the  plaintiffs  re- 
new their  attack  upon  the  bill  of  exceptions,  contend- 
ing in  substance  that  there  was  no  sufficient  record 
before  the  court  upon  which  to  base  the  conclusion 
reached.  The  bill  consists  of  a  report  by  a  stenog- 
rapher of  all  that  was  said  by  witnesses,  court,  and 
connsel  during  the  trial  of  the  case,  annexed  to 
which  are  several  documents,  numbered  with  the  Cir- 
cuit Court  number  of  the  case  and  stamped  with  the 


388  Hartman  v.  Selunq.  [97  Or. 

reporter's  stamp,  designating  them  as  Plaintiffs' 
Exhibits  ''A,''  *'B/'  **C/'  etc.  AU  of  these  exhibits 
were  introduced  in  evidence  by  the  plaintiffs  and  are 
alluded  to  in  the  report  of  the  testimony  by  apt  de- 
scriptions. At  the  oral  argument  before  us  counsel 
on  both  sides  referred  to  and  used  these  very  ex- 
hibits thus  attached  to  the  bill  of  exceptions.  That 
document  is  signed  by  the  presiding  judge,  who  de- 
clares that  it  was  settled,  signed  and  sealed  by  him 
April  21,  1919.  Besides  all  this,  in  the  brief  in  sup- 
port of  the  petition  for  rehearing,  counsel  say: 

*'We  draw  the  attention  of  the  court  to  the  option 
dated  September  15,  1911,'  from  the  May  Land  Com- 
pany to  J.  L.  Hartman  and  E.  L.  Thompson/' 

With  all  of  these  data  before  us,  we  know  not  how 
to  respond  to  this  invitation,  except  by  the  examina- 
tion of  the  option  that  appears  physically  joined  to 
the  bill  of  exceptions.  As  all  of  these  papers  were 
used  before  us  in  the  former  argument,  we  feel  that 
under  all  the  circumstances  delineated  it  would  be 
sacrificing  substance  to  form  if  we  declined  to  con- 
sider them  in  the  decision  of  the  case.  Therefore, 
accepting  the  invitation  of  counsel  for  the  plaintiffs, 
we  shall  consider  the  option  agreement  as  if  it  were 
regularly  and  properly  before  us  as  part  of  the  rec- 
ord on  appeal. 

7.  Respecting  contracts  of  that  sort,  it  is  said  that : 

**An  option  founded  on  a  consideration  is  a  uni- 
lateral agreement  binding,  from  the  date  of  its  exe- 
cution, on  the  party  who  executes  it;  and  it  becomes 
a  contract  inter  partes  when  exercised  according  to 
its  terms.  In  such  a  transaction  two  elements  exist: 
(1)  The  offer  on  the  one  side  which  does  not  become 
a  contract  until  accepted  upon  the  other;  and  (2)  the 
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completed  contract   to   leave   the   offer  open   for   a 
specified  time/^  13  C.  J.  336. 

It  is  further  defined  as: 

"A  continuing  offer,  binding  for  the  time  specified 
the  one  who  makes  it,  but  not  the  one  to  whom  it  is 
made,  unless  he  accepts,  when  it  becomes  binding 
upon  both^':  Benedict  v.  Pinctis,  191  N.  Y.  377  (84 
N.  E.  284). 

The  very  term  ** option**  indicates  choice,  not 
obligation.  Such  a  contract  is  indeed  binding  as  any 
contract,  but  only  for  what  it  specifies.  As  to  the 
optioner  who  executes  the  instrument  for  a  consid- 
eration, it  is  an  offer  made  by  him  to  sell  upon  cer- 
tain terms  which  are  conditions  of  his  contract,  the 
binding  force  of  which  is  to  restrain  him  from  with- 
drawing the  offer  for  a  certain  time.  To  make  it  a 
mutually  binding  contract  compulsory  upon  the  pro- 
posed purchaser,  the  latter  must  accept  the  offer 
according  to  its  terms.  Like  any  other  contract 
based  on  offer  and  acceptance,  the  latter  must  ex- 
actly coincide  in  all  its  terms  with  the  former.  Un- 
til this  occurs  there  is  no  meeting  of  minds  between 
the  proposer  and  the  accepter,  and  hence  no  contract 
other  than  the  original  one  binding  only  upon  the 
man  who  makes  the  offer. 

Bef erring,  then,  to  the  option,  we  find  that  the 
May  Land  Company,  in  consideration  of  $5,000, 
"does  hereby  give  to  the  parties  of  the  second  part, 
their  heirs  and  assigns,  an  option,  and  nothing  more 
than  an  option,  to  purchase  the  following  described 
real  property,  for  the  sum  of  $295,000  on  the  terms 
and  conditions  hereinafter  set  forth."  The  terms 
were:  $45,000  in  cash  on  or  before  October  20,  1911; 
$30,000  on  or  before  October  20,  1912;  an  additional 
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$50,000  on  or  before  October  20,  1913 ;  an  additional 
$75,000  on  or  before  October  20,  1914;  and  the  bal- 
ance of  $95,000  on  or  before  October  20, 1915.''  There 
is  no  stipulation  in  any  way  binding  the  plaintiffs  here 
to  pay  those  sums  of  money.  Their  payment  was  a 
condition  merely  of  the  option  contract  which  must 
be  met  by  actual  performance,  if  the  plaintiffs  would 
create  a  situation  in  which  they  could  compel  a  con- 
veyance by  the  author  of  the  option. 

Much  stress  is  laid  by  the  plaintiffs  in  their  peti- 
tion upon  these  words  in  the  option: 

**Said  party  of  the  first  part  hereby  agrees  that, 
if  the  parties  of  the  second  part  shall  exercise  the 
option  hereby  granted  and  shall  pay  to  the  party  of 
the  first  part  said  sum  of  $45,000  on  or  before  Octo- 
ber 20,  1911,  the  party  of  the  first  part  will,  upon  the 
payment  of  said  $45,000,  execute  and  deliver  a  deed 
of  conveyance  •  •  to  the  Title  and  Trust  Com- 
pany,*' 

— ^upon  conditions  too  long  to  quote,  but  in  substance 
placing  the  legal  title  in  the  trust  company,  to  hold 
and  to  convey  to  the  plaintiffs  or  their  assigns  only 
upon  payment  of  the  moneys  named  in  the  option. 
Even  yet,  there  was  nothing  compelling  the  plain- 
tiffs to  make  the  payments.  The  only  effect  of  that 
clause  was  to  afford  them  further  assurance  that  the 
optioner  would  perform  his  part  of  the  option  and 
make  the  conveyance,  if  the  moneys  were  paid.  We 
read  further  in  the  option  agreement: 

**It  is  distinctly  understood  and  agreed  that  time 
is  of  the  essence  of  this  option,  and  that  the  parties 
of  the  second  part  acquire  no  rights  at  law  or  in 
equity  in  the  title  to  said  property  by  virtue  of  the 
payment  herein  made,  and  that  said  payment  is  not 
made  on  account  of  the  purchase  price  of  said  real 
property,  but  is  a  payment  made  for  this  option,  and 
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that  if  said  property  is  not  bought  in  accordance 
with  the  terms  of  this  option  by  the  parties  of  the 
second  part  on  or  before  October  20,  1911,  then  and 
in  that  event  shall  the  parties  of  the  second  part 
have  no  further  rights  whatever,  and  the  option  shall 
have  expired  and  become  null  and  void." 

With  this  resume  of  the. option  agreement,  we  re- 
turn to  the  contract  for  the  payment  of  a  commis- 
sion, upon  which  this  action  is  founded,  and  which 
appears  as  exhibit  **A,"  attached  to  the  original 
complaint.    We  find  therein  this  clause: 

**It  is  understood  that  you  [meaning  the  plain- 
tiffs] are  to  form  a  syndicate  for  the  purchase  of 
this  land,  and  when  the  sale  is  negotiated,  it  will  be 
understood  that  this  five  per  cent  is  due  and  payable 
on  or  before  four  years,  providing  the  one  hundred 
eighty-four  thousand  dollars  ($184,000)  is  paid  as 
provided  in  the  contract  of  purchase,  on  or  before 
the  end  of  four  years." 

8,  9.  That  contract,  meaning  the  option  agreement, 
requires  certain  payments  to  be  made  at  certain 
dates;  time  being  of  the  essence  of  the  stipulation. 
The  theory  of  the  complaint  is  that  the  terms  of  ex- 
hibit *'A,"  attached  thereto,  have  been  performed  in 
that  the  option  agreement  has  been  strictly  observed 
**as  provided  in  the  contract  of  purchase."  In  that 
feature  the  complaint  is  traversed,  which  puts  upon 
the  plaintiffs  the  duty  of  proving  the  allegation.  In 
a  sense  evading  the  general  issue,  the  plaintiffs 
allege  in  their  reply,  not  that  the  money  was  paid  at 
the  times  and  in  the  amounts  specified  in  the  option 
agreement,  time  being  of  the  essence  thereof,  but 
that  the  Parltrose  Association  gave  its  notes  due  and 
^payable  as  late  as  October  20,  1918,  three  years  after 
the  final  payment  was  to  be  made  under  the  option. 
Moreover,  it  appears  that  $10,000  was  not  paid,  but 
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is  alleged  to  have  been  remitted  by  the  May  Land 
Company.  In  effect,  the  plaintiffs  have  alleged  in 
their  complaint  full  performance  of  the  contract 
npon  which  the  validity  of  the  contract  inunediately 
in  suit  depends^  and  in  their  reply  rely  npon  a  waiver 
and  extension  of  time  6n  the  option  contract.  There 
is  no  direct  allegation  that  Emanuel  May  waived  the 
performance  of  any  part  of  his  original  agreement 
upon  which  the  action  is  founded.  It  is  not  stated 
that  May,  the  individual,  dispensed  with  the  condi- 
tion of  his  personal  agreement  that  the  purchase 
price  of  the  land  should  be  **paid  as  provided  in  the 
contract  of  purchase,  on  or  before  the  end  of  four 
years.  ^^  Nothing  else  appearing  therein,  the  pay- 
ments to  be  made  meant  the  delivery  of  so  mnch 
money,  not  the  handing  over  of  some  promissory 
notes.  ''Paid  as  provided  in  the  contract  of  pur- 
chase'*  calls  for  cash,  and  that,  too,  at  certain  times 
without  abatement  in  amount:  Moumal  v.  Parkhurst, 
89  Or.  248  (173  Pac.  669). 

As  stated  in  Union  Street  Ry.  Co.  v.  First  ^o- 
tional  Bank,  42  Or.  606  (72  Pac.  586,  73  Pac.  341) : 

**It  has  often  been  held  by  this  court  that  the 
plaintiff  must  prevail,  if  at  all,  upon  the  matters 
alleged  in  his  complaint,  •  •and  that  he  cannot  set 
up  one  cause  of  action  or  suit  in  the  complaint,  and 
recover  upon  another  and  different  ground  of  relief 
alleged  in  a  reply.'' 

See,  also,  Bruce  v.  Phoenix  Co.,  24  Or.  486  (34  Pac 
16) ;  Long  Creek  Bldg.  Assn.  v.  State  Ins.  Co.,  29  Or. 
569  (46  Pac.  366);  Hannan  v.  Greenfield,  36  Or.  97 
(58  Pac.  9&%)y  Young  v.  Stickney,  46  Or.  101  (79 
Pac.  345) ;  Cranston  v.  West  Coast  Life  Ins.  Co.,  63 
Or.  427  (128  Pac.  427);  Waller  v.  City  of  New  York 
Co.,  84  Or.  284  (164  Pac.  959,  Ann.  Gas.  1918C,  139). 
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The  release,  so  called,  of  the  plaintiffs,  by  the  May 
Land  Company,  from  all  claims  that  the  company 
had  against  the  plaintiffs  growing  out  of  the  sale  of 
said  lands,  mentioned  in  the  reply,  does  not  affect 
the  case  so  far  as  the  performance  of  the  contract  is 
concerned,  for,  as  already  shown,  the  plaintiffs  were 
trader  no  obligation  to  pay  anything  to  the  company, 
but  had  only  the  privilege  of  making  payments, 
which  privilege  they  could  exercise  or  forego  as  they 
chose,  either  in  whole  or  in  part. 

On  the  record  before  ns  the  reply  is  a  plain  de- 
parture from  the  cause  of  action  stated  in  the  com- 
plaint. Instead  of  showing  performance  of  their 
contract  as  alleged  in  their  primary  pleading,  the 
plaintiffs  have  disclosed  a  performance  of  something 
other  and  different  from  the  original  stipulation, 
which  profits  them  nothing.  It  is  believed  that  this 
elaborates  the  conclusion,  reached  by  Mr.  Justice 
Hakbis,  that  the  plaintiffs  "cannot  compel  the  pay- 
ment of  such  commission  in  this  action  on  the  plead- 
ings as  they  now  are.'^  The  petition  for  rehearing 
is  therefore  overruled. 

Bevebsed  and  Remanded.    Beheabinq  Denied. 

McBbide,  C.  J.f  and  Benson  and  Habbis^  JJ.| 
concur. 
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Argued  Julj  15,  affirmed  Julj  31,  rehearing  denied  September  SI, 

1920. 

MANNING  V.  GREGOIRE. 

(1»1  Pae.  657;  192  Pae.  406.) 

Adverse  PosseBSlon— deazlng  and  Coltlyatlag  to  Fence  not  Tne 
Boundary  Gave  Title  in  Fee. 

1.  Where  a  fence  was  constructed  through  timber  land  as  a 
boundary,  a  party  clearing  out  the  timber  up  to  the  fence,  and 
continuously  cultivajting  and  maintaining  possession  for  more  than 
10  years,  acquired  title  in  fee  up  to  the  fence,  if  the  fence  was  not 
the  true  boundary. 

New  Trial — Surprise  not  Ground  for,  in  Absence  of  Bequest  for 

Continuance. 

2.  Where  counsel  was  surprised  by  the  admission  of  testimonv. 
and  such  surprise  overtook  him  at  the  moment  the  testimony  was 
admitted,  he  should  then  have  asked  for  a  continuance  of  the  casft 
to  enable  him  to  take  additioniU  testimony  on  the  subject. 

Adverse  Possession— I«etter  Soliciting  Qnttdaini  Deed  no  Becogidr 
tion  of  Title. 

8.  A  letter,  soliciting  an  adjoining  land  owner  for  a  quitclaim 
deed  for  a  tract  claimed  by  the  latter,  which  was  merely  an  effort 
on  the  part  of  the  writer  to  buy  his  peace,  cannot  bo  construed 
as  an  admission  of   title  in  the  adjoining  land   owner. 

PETITION  FOB  REHEARING. 

Qnietliig  Title— Plaintiff's  Employee  Ckmld  not  Dlstiiz1>  PlainHlTS 
Possession. 

4.  In  an  action  .to  quiet  title,  wherein  plaintiffs  averred  pos- 
session at  beginning  of  suit,  the  court  might  quiet  title,  notwith- 
standing  testimony  of  a  witness  that  a  tract  of  141  acres,  which 
he  had  purchased,  was  exclusive  of  the  8  acres  in  controversy  and 
that  as  to  the  land  in  controversy  he  was  the  mere  employee  of 
plaintiff;  his  presence  as  such  employee  not  disturbing  plaintiffs' 
possession. 

Quieting  Title — Plea  Held  jnsnffldent  to  Show  Title  CUlmed  by 

Defendant. 

5.  In  an  action  to  quiet  title,  wherein  plaintiff  claimed  to  have 
been  in  continuous  adverse  possession  of  the  land  for  43  yean, 
and  wherein  the  defendant  had  the  opportunity  of  showing  that 
she  held  merely  an  estate  in  remainder  not  accruing  until  after 
the  death  of  a  certain  person,  her  plea  claiming  some  title  and 
estate,  but  not  asserting  that  her  claim  was  well  founded,  was  is- 
sufficient,  as  a  party  who  would  rely  upon  any  particular  estate 
must  plead  it,  since  the  end  and  office  of  such  an  action  is  to  esB 
on  defendant  to  assert  whatever  title  he  has  so  that  it  may  be 
adjudicated. 
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Qnietliig  Title— Distinction  Between  "Action  to  Quiet  Title^  and 
"Action  to  BemoYO  Olond"  on  Title  Stated.  ' 

6.  An  "action  to  quiet  title/'  wherein  plaintiff  asserts  Ms  own 
estate  and  declares  generallj  that  defendant  claims  some  estate 
in  the  land,  without  defining  it,  and  avers  that  the  claim  is  with- 
out foundation,  and  <:alls  on  defendant  to  set  forth  the  nature  of 
his  claim,  so  that  it  may  be  determined  hj  decree,  differs  from  a 
"suit  to  remove  a  cloud,"  in  that  plaintiff  therein  declares  on  his 
own  title,  and  also  avers  the  source  and  nature  of  defendant's 
elaim,  points  out  its  defect,  and  prays  that  it  may  be  declared 
void  as  a  cloud  on  plaintiff's  estate. 

Eqnity— Denial  of  Behearing  Held  not  an  Alnue  of  Discretion. 

7.  After  a  decree  for  plaintiffs  in  an  action  to  quiet  title,  it 
was  within  the  trial  court's  discretion  to  refuse  to  open  the  case 
and  grant  a  further  hearing  merely  to  allow  a  third  person  to 
deny  that  he  had  employed  one  as  attorney,  though  plaintiff  had 
testified  that  he  had  had  an  interview  with  such  attorneyi  whom 
he  had  addressed  as  the  attorney  for  such  other  person. 

From  Marion :  Gbobqe  G.  Bingham^  Judge. 

Department  1. 

The  plaintiffs  claim  that  they  are  now  and  for 
forty-three  years  last  past  have  been  the  owners  in 
fee  simple  of  a  tract  of  land  in  Marion  County,  and 
have  been  in  the  open,  notorious,  exclusive,  and  ad- 
verse possession  of  said  premises  for  forty-three 
years  next  prior  to  the  commencement  of  this  suit; 
that  the  defendant  claims  some  right,  title  and  estate 
in  the  property,  which  claim  is  without  right,  and 
that  she  has  no  title  whatsoever  to  the  land  or  any 
part  thereof.  The  prayer  is  for  the  decree  usual  in 
suits  to  quiet  title. 

The  answer  is  as  follows: 

** Defendant,  for  her  answer  to  plaintiffs'  com- 
plaint on  file  herein,  admits  that  she  claims  some 
right,  title,  and  estate  in  the  real  property  described 
in  plaintiffs'  complaint.  Except  as  herein  admitted, 
defendant  denies  each  and  every  allegation  set  forth 
a.nd  contained  in  said  complaint  and  the  whole 
thereof/' 
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The  Circuit  Court  entered  a  decree  to  the  effect 
that  the  plaintiffs  are  the  owners  in  fee  simple  and 
entitled  to  the  possession  of  the  premises,  and  that 
their  title  should  be  quieted  against  the  defendant 
and  all  parties  claiming  under  her.  The  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  S.  M.  Endicott  and  Mr.  Walter  C. 
Winslow. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  McNary,  McNary  <&  Keyes,  with  an  oral 
argument  by  Mr.  John  H.  McNary. 

BURNETT,  J.— 1.  The  testimony  is  to  the  effect 
that  the  predecessors  in  title  of  the  parties  owned 
adjoining  lands  and  some  time  prior  to  1875  built  a 
fence  through  the  timber  on  the  blazed  line  of  an  old 
survey,  the  north  half  of  which  fence  was  designated 
as  belonging  to  the  plaintiff's  predecessor,  and  the 
south  half  to  the  defendant's  predecessor.  The 
plaintiffs  acquired  title  to  the  property  on  the  west 
side  of  the  fence  in  1875.  They  afterward  cleared 
out  the  timber  from  nearly  all  of  the  tract  in  dis- 
pute, reduced  the  clearing  to  cultivation  and  have 
continuously  maintained  their  possession  up  to  the 
line  of  the  fence,  ever  since  they  occupied  it  in  1875, 
The  case  is  like  that  of  Krueger  v.  Brooks^  94  Or. 
119  (184  Pac.  285),  in  which  Mr.  Justice  Habbis^  de- 
livering the  opinion,  said: 

**It  is  not  necessary  to  state  any  additional  facts 
or  to  relate  any  more  of  the  evidence  concerning  the 
nature  of  the  use  which  the  plaintiff  and  his  grantor 
made   of   the   lands   south   of   the   fence;   but   it    is 
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enough  to  say  that,  although  the  evidence  in  behalf 
of  the  plaintiff  was  contradicted  by  witnesses  for  the 
defendant,  nevertheless,  the  record  clearly  shows 
that  the  plaintiff  and  his  grantor  have  been  in  actual 
possession  of  and  have  used  Tract  D  under  claim  of 
ownership  for  considerably  more  than  ten  years. 
The  fact  that  all  the  land  south  of  the  fence  was 
cleared,  and  the  fact  that  all  of  the  land  south  of  the 
fence,  which  could  be  cultivated,  was  in  truth  culti- 
vated up  to  the  fence,  plus  the  fact  that  the  fence 
was  maintained  as  the  dividing  line  for  so  many 
years,  is  the  strongest  kind  of  evidence  that  Charles 
Krueger,  as  well  as  his  successor,  the  plaintiff, 
claimed  ownership  in  all  the  land  south  of  the  fence. 
In  brief,  the  evidence  shows  that  the  plaintiff  is  the 
owner  in  fee  simple  of  Tract  D  by  force  of  a  title 
acquired  by  adverse  possession:  Gist  v.  Doke,  42  Or. 
225  (70  Pac.  704);  Dunnigan  v.  Wood,  58  Or.  119, 
125  (112  Pac  531) ;  Stout  v.  Michelbook,  58  Or.  372 
(114  Pac.  929).'* 

During  the  testimony  of  the  plaintiff  V.  A.  Man- 
ning he  stated  that  Michael  Ferschweiler,  a  son  of  a 
former  owner  on  the  east  side  of  the  disputed  line, 
contended  about  1894  that  the  fence  was  not  on  the 
right  line,  and  that  he  caused  the  late  Judge  Bonham 
as  his  representative  to  write  to  the  witness,  making 
claim  to  the  land.    Manning  says: 

**We  went  to  see  Mr.  Bonham;  I  explained  to  him 
the  condition  the  fence  was  made  by  himself  and 
Viessman  as  to  the  line.  We  cleared  up  to  the  fence 
and  held  it  to  that  time,  and  never  was  any  com- 
plaint. Mr.  Ferschweiler  built  it  as  the  line,  and 
Bonham  says,  *If  that  is  the  condition  of  this  line 
fence,'  he  says,  Hhey  can't  be  changed.'  Then  he 
gave  examples  of  his  own  experience  in  that  line.'' 

Mrs.  Manning,  the  other  plaintiff,  testified  con- 
cerning the  conversation  with  Judge  Bonham  thus: 
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'*Well,  I  couldn^t  remember  what  year,  but  I 
went  with  my  husband;  we  both  went  together  and 
saw  him,  but  I  don't  remember  just  exactly  the 
year. '  * 

She  said  just  her  husband.  Judge  Bonham,  and 
herself  were  present  at  the  conversation.  At  that 
point  the  defendant's  attorney  objected  to  the  testi- 
mony as  incompetent,  and  counsel  for  the  plaintiffs 
went  no  further  with  the  matter. 

2.  After  the  case  had  been  argued,  submitted  and 
decided  against  the  defendant  in  the  Circuit  Court, 
her  counsel  made  an  affidavit  to  the  effect  that  dur- 
ing the  negotiations  about  taking  the  deposition  of 
Ferschweiler  no  suggestion  was  made  by  plaintiffs' 
counsel  about  the  evidence  afterwards  offered  at  the 
trial,  by  plaintiffs,  pertaining  to  a  conversation  with 
Michael  Ferschweiler,  the  son  of  the  former  owner, 
in  Judge  Bonham's  office,  nor  was  any  mention  made 
of  retaining  Judge  Bonham  or  of  the  Judge  Bonham 
incident;  that  since  the  trial  he  had  consulted  with 
Michael  Ferschweiler  by  mail  at  some  point  in  north- 
ern  Canada,  and  that  the  latter  had  made  an  affi- 
davit, denying  that  he  had  ever  employed  Judge 
Bonham,  or  that  he  had  been  present  at  or  parti- 
cipated in  any  such  conversation.  Based  upon  this 
showing,  the  defendant  applied  for  a  reopening  of 
the  decree  and  for  a  new  trial,  but  this  was  denied, 
and  the  refusal  is  made  one  of  t]iie  specifications  of 
error.  We  think  the  court  did  not  abuse  its  discre- 
tion in  refusing  to  reopen  the  case.  In  the  first 
place,  no  objection  was  made  to  the  testimony  of 
V.  A.  Manning  respecting  his  conversation  T^th 
Judge  Bonham,  and,  besides  that,  neither  of  the 
plaintiffs  pretended  that  Michael  Ferschweiler  i?ras 
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present  at  the  conversation.  Hence,  the  denial  of 
the  latter  that  he  was  a  participant  in  that  talk 
would  be  utterly  immaterial.  If  the  defendant's 
counsel  was  surprised,  that  surprise  overtook  him  at 
the  moment  they  testified,  and  he  should  then  have 
asked  for  a  continuance  of  the  case,  to  enable  him  to 
take  additional  testimony  on  that  subject.  He  can- 
not rightly  go  on  and  experiment  with  the  result  of 
the  trial,  and  afterward  expect  the  court  to  reopen 
the  case  for  such  trivial  purposes. 

3.  The  defendant  counted  strongly  upon  a  letter 
written  by  the  plaintiff  husband  to  her,  soliciting  her 
to  give  him  a  quitclaim  deed  for  the  tract  in  dis- 
pute, as  being  a  recognition  of  the  defendant's  title, 
and  consequently  a  defeat  of  plaintiff's  claim  of  ad- 
verse possession.  The  letter  is  clearly  an  effort  of 
the  writer  to  buy  his  peace,  and  cannot  be  justly  con- 
strued  as  an  admission  of  title  in  the  defendant. 

A  careful  reading  of  the  testimony  in  the  case  has 
convinced  us  that  the  decision  of  the  Circuit  Court 
was  right,  and  it  is  therefore  aflSrmed. 

Affirmed.    Beheabinq  Denied. 

MgBbidb,  C.  J.,  and  Beak  and  Benson,  J  J.,  concur. 
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Denied  September  21,  1920. 

Ok  Petition  fob  Beheabing. 

(192  P&e.  406.) 

Mr.  8.  M.  Endicott  and  Mr.  Walter  G.  Winslow, 
for  the  petition. 

Messrs.  McNary,  McNary  d  Keyes^  contra. 

BUBNETT,  J. — Accompanied  by  a  somewhat 
testy  argument,  the  petition  for  rehearing  filed  by 
the  defendant  nrges  the  following  points  npon  our 
attention : 

*'The  conrt  erred  in  refusing  to  pass  upon  the 
questions  presented  by  the  brief  and  record  as  to  the 
possession  by  respondents,  and  therefore  the  juris- 
diction of  the  court. 

**The  court  erred  in  failing  to  pass  upon  the  ques- 
tion presented  by  the  record  in  this  case,  and  orally 
presented  at  the  time  of  the  argument,  to  the  effect 
that  whatever  may  be  said  of  the  holding  by  re- 
spondents it  did  not  operate  to  bar  the  interest  of 
appellant  until  the  death  of  Barbara  Ferschweiler  in 
1913,  and  therefore  the  statutory  time  has  not 
elapsed  to  give  respondents  title  by  adverse  posses- 
sion. 

**The  court  erred  in  its  construction  of  the  evi- 
dence as  to  the  testimony  of  V.  A.  Manning  regard- 
ing the  incident  in  Judge  Bonliam^s  oflSce. 

**The  court  erred  in  holding  that  when  the  Judge 
Bonham  incident  was  referred  to  appellant  should 
have  moved  for  a  continuance,  and  because  appellant 
did  not  so  move  she  is  now  deprived  of  her  right  of 
a  new  trial  by  virtue  of  the  newly  discovered 
evidence. 

'*The  court  erred  in  holding  that  the  letter  was  an 
effort  of  the  writer  to  buy  his  peace. '* 
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4.  By  the  first  of  these  subdivisions  we  presume 
that  counsel  alludes  to  the  relation  which  the  wit- 
ness Lewis  bore  to  the  land,  implying  that  he  was 
the  purchaser  in  possession  of  the  same  adversely  to 
the  plaintiffs  here,  thus  ousting  the  court  of  juris- 
diction at  the  suit  of  plaintiffs;  the  land  being  in 
possession  of  another.    It  is  true,  as  disclosed  by  the 

testimony  of  Mr.  Lewis,  that  Mr.  Manning  sold  to 
Lewis  141  acres;  but  he  says  that  it  was  exclusive  of 

the  8-acre  tract  in  dispute.    Speaking  of  this  tract, 

the  witness  said: 

**In  the  first  place,  when  I  bought  the  land,  I  was 
supposed  to  have  possession  of  that  piece  of  land 
and  farm,  the  same  as  the  other,  until  such  time  as 
he  could  give  me  a  title  to  this  land,  and  in  the 
spring,  when  I  went  to  plow  it,  Mr.  Wilquet  told  me 
I  had  better  not  do  it,  that  there  would  be  trouble 
oyer  it,  and  I  just  give  it  up;  tiien  Mr.  Manning 
hired  me  to  plow  and  sow  it  for  him.'* 

Lewis  testifies  that  he  put  in  crops  on  the  8-acre 
tract  during  year  1918  for  Mr.  Manning,  that  Man- 
ning plowed  part  of  it,  and  that  the  witness  sowed  it 
to  wheat  for  him.  He  says  that  the  work  which  he 
did  upon  the  tract  was  paid  for  by  Mr.  Manning. 
This  clearly  shows  that  as  to  the  8-acre  tract  in  con- 
troversy Lewis  was  the  mere  employee  of  Manning, 
and  that  his  physical  presence  upon  the  land  as  such 
employee  did  not  disturb  or  impair  the  possession  of 
Manning.  Thus  the  averment  of  the  plaintiffs  that 
they  were  in  possession  of  the  premises  at  the  begin- 
ning of  the  suit  is  upheld,  even  by  the  testimony  of 
Lewis,  giving  the  court  jurisdiction  to  quiet  title. 

5,  6.  As  to  the  contention  in  the  second  subdivi- 
sion, it  is  a  primary  principle  that,  if  a  party  would 
rely  upon  any  particular  estate  in  the  land,  he  must 
plead  it.    Indeed,  the  very  end  and  office  of  a  suit  to 

91  Or.— 26 
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quiet  title  is  to  call  upon  the  defendant  to  assert 
whatever  title  he  has,  so  that  the  same  may  be  ad- 
judicated. There  is  a  difference  between  a  suit  to 
quiet  title  and  one  to  remove  a  cloud.  In  the  former, 
the  plaintiff  asserts  his  own  estate,  declaring  gen- 
erally that  the  defendant  claims  some  interest  in  the 
land,  without  defining  it,  averring  that  the  claim  is 
without  foundation,  and  calling  upon  the  defendant, 
as  in  this  instance,  to  ''set  forth  herein  the  nature  of 
her  claim  against  the  property  so  that  it  may  be  de- 
termined by  a  decree  of  the  court. '*  On  the  other 
hand,  in  a  suit  to  remove  a  cloud,  the  plaintiff  de- 
clares his  own  title,  and  in  addition  thereto  avers  the 
source  and  nature  of  the  defendant's  claim,  points 
out  its  defect,  and  prays  that  it  be  declared  void  as 
a  cloud  upon  the  plaintiffs'  estate.  Given  thus  the 
opportunity  of  defining  and  asserting  her  right  to 
the  property  in  this  suit  to  quiet  title,  and  of  com- 
bating the  claim  of  the  plaintiffs  that  they  have  been 
in  continuous  adverse  possession  of  the  land  in  ques- 
tion for  43  years,  and  especially  showing  that  the  de- 
fendant held  merely  an  estate  in  remainder,  which 
did  not  accrue  to  her  until  the  death  of  Barbara 
Ferschweiler  in  1913,  the  defendant  contented  herself 
with  this  answer: 

''Admits  that  she  claims  some  right,  title,  and 
estate  in  the  real  property  described  in  plaintiffs' 
complaint  Except  as  herein  admitted,  defendant 
denies  every  allegation  set  forth  and  contained  in 
plaintiffs'  complaint  and  the  whole  thereof." 

She  does  not  even  assert  that  her  claim  is  well 
founded.  On  such  pleadings  we  may  well  doubt  if 
the  proper  decree  would  not  have  been  one  in  favor 
of  the  plaintiffs  on  the  pleading.  But  whatever  rela- 
^tion  the  defendant  may  have  had  to  Barbara  Fersch- 
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weiler,  and  however  her  tenure  of  the  land  may  be 
affected  by  the  death  of  Barbara  in  1913,  it  can  have 
no  effect  in  this  case,  because  it  was  not  pleaded. 
Assuredly  the  pleadings  cannot  be  controlled  or  gov- 
erned by  what  counsel  may  have  discovered  for  the 
first  time  just  prior  to  the  argument  in  this  court  on 
appeal,  as  stated  in  the  argument  for  rehearing. 

7.  The  third  and  fourth  subdivisions  of  the  peti- 
tion refer  to  the  testimony  of  Manning,  regarding 
the  interview  'Wfith  Judge  Bonham,  who,  according  to 
Manning's  testimony,  had  addressed  him  as  the  at- 
torney for  Michael  Ferschweiler.  The  whole  in- 
cident was  immaterial.  Even  if  Ferschweiler  had 
been  present  and  participated  i^  the  conversation,  it 
would  not  have  disturbed  the  possession  of  the  plain- 
tiffs, or  altered  the  fact  that  they  had  been  in  actual 
occupancy  of  the  land  for  the  period  mentioned.  At 
best,  it  was  within  the  discretion  of  the  trial  court 
to  refuse  to  open  the  case  and  grant  further  hearing 
merely  for  the  purpose  of  allowing  Ferschweiler  to 
deny  that  he  had  employed  Judge  Bonham  to  repre- 
sent him.  We  cannot  say  that  the  court  abused  its 
discretion,  especially  as  no  application  was  made  for 
further  hearing  until  long  after  the  decree  of  the 
trial  court  was  rendered. 

We  are  unable  to  agree  with  counsel  as  to  the  evi- 
dentiary effect  of  the  letter  of  Manning  to  the  de- 
fendant. It  was  plainly  an  effort  to  buy  his  peace 
and  does  not  merit  further  discussion.  The  prin- 
ciples underlying  the  pleadings  in  suits  to  quiet  title 
are  elucidated  in  the  various  text-books  and  need  not 
be  further  explained. 

The  petition  for  rehearing  is  denied. 

Affibmed.    Beheasino  Denied. 

McBride,  C.  J.,  and  Bean  and  Benson^  JJ.,  concur. 
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EIDDLE  V.  ISAACS. 

(192  Pac.  398.) 

Life  Estates— Life  Tenant,  Iiianager  of  BesidiLaiy  Estate,  can  Con- 
tract for  Poeaeeeion  and  Improvement. 

1.  Under  a  will  giving  testator's  wife  his  residence  for  life,  and 
the  use  and  control  for  her  life  of  the  residue  of  his  estate,  both 
real  and  personal,  with  the  right  to  expend  so  much  thereof  as 
she  needed  for  her  personal  support  and  the  proper  care  of  the 
estate,  but  not  to  permanently  dispose  of  or  give  away  any  part 
of  the  residue,  and  appointing  her  executrix,  she  might  contract 
with  another  to  take  possession  of  a  part  of  the  land,  plant  an 
orchard,  and  improve  it,  at  a  monthly  salary,  all  at  the  expense 
of  the  estate. 

Descent  and  Distribntlon— Absent  Oollosloii,  Only  Personal  Befire- 
eentatlve  may  Sue  to  Secover  Property  of  Estate. 

2.  As  a  general  rule,  only  the  executor  or  administrator  can  sue 
to  recover  property  belonging  to  his  decedent's  estate,  and  title 
to  such  property  accruing  to  an  heir  must  come  through  the  per- 
sonal representative,  unless  he  acts  in  collusion  with  a  debtor  to 
the  estate,  and  refuses  to  compel  the  liquidation  of  the  debt,  in 
which  ease  the  heir  may  join  them  both,  and  compel  the  eoUeetion 
of  the  debts  for  the  benefit  of  the  estate,  to  be  administered  by 
the  proper  representative  of  the   decedent. 

Fraud— Pleading  by  Devisees  Held  InsniOcient  to  COiaxge  Fraud  by 
Codevlsee. 

3.  A  complaint  in  a  suit  between  devisees,  alleging  that  de- 
fendant, in  possession  of  lands  under  contract  with  the  life  tenant, 
appointed  executrix,  fraudulently  represented  to  plaintiffs  that 
money  was  required  in  planting  an  orchard,  and  induced  them  to 
execute  notes  to  a  bank,  the  proceeds  of  which  went  into  the 
hands  of  defendant,  who  had  not  accounted  for  them,  but  not 
alleging  in  what  respect  the  representations  were  false,  or  that 
plaintiffs  had  been  compelled  to  pay  the  notes,  was  demurrable. 

Fraud— Pleading  Begulred. 

4.  To  be  a  good  pleading  of  fraud,  the  representations  claimed 
to  be  false  must  be  stated,  and  the  truth  must  be  averred,  and  it 
must  appear  that  the  party  making  them  knew  that  they  wore 
false,  and  intended  to  perpetrate  a  fraud,  and  that  they  were  relied 
on. 

From  Jackson:  Fbank  M.  Calkins,  Judge. 

Department  1. 

The  parties  to  this  suit  are  some  of  the  children  of 
George  W.  Isaacs,  deceased,  who  made  a  will  dated 
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July  10,  1901,  under  which  his  estate  has  since  been 
conducted,  the  second  clause  of  which  reads  thus: 

**I  give  and  bequeath  unto  my  wife,  Mary  A. 
Isaacs,  my  residence  in  the  city  of  Medford,  Oregon, 
for  the  period  of  her  natural  life.  I  also  will  and 
direct  that  she  shall  have,  use  and  control  during  her 
natural  life,  all  the  rest  and  residue  of  my  estate 
both  real  and  personal;  and  she  shall  have  the  right 
to  expend  so  much  thereof  as  she  may  need  for  her 
own  personal  comfort  and  support,  and  the  proper 
care  of  my  estate,  but  shall  not  permanently  dispose 
of  any  or  give  away  any  of  the  residue  of  my 
estate.  * ' 

According  to  the  admitted  allegations  of  the  com- 
plaint, Mary  A.  Isaacs,  widow  of  the  testator,  who 
was  appointed  executrix  of  the  will  by  the  terms 
thereof,  without  bonds,  managed  the  estate  for  sev- 
eral years.  That  pleading  states  that  on  September 
2,  1915,  the  executrix  filed  what  purported  to  be  a 
final  account,  showing  the  receipt  and  expenditure  of 
$16,555.73  received  since  the  former  accounting, 
September  10,  1908.  It  is  said  in  general  terms  that 
the  report  was  not  that  of  the  executrix,  but  was  one 
prepared  at  the  instance  of  the  defendant.  Wherein 
that  account  was  erroneous  or  fraudulent  is  not 
stated.  It  is  declared  also  by  plaintiffs,  in  sub- 
stance, that  about  January  1,  1908,  the  defendant, 
with  intent  to  defraud  the  plaintiffs  and  other  lega- 
tees  and  devisees  under  the  will,  persuaded  the 
executrix  to  let  him  into  the  possession  of  a  quarter- 
section  of  land  belonging  to  the  estate,  and  to  permit 
him  to  expend  the  money  of  the  estate,  to  sell  the 
crops  and  products  raised  upon  the  land,  and  to  re- 
tain the  proceeds  thereof;  that  he  did  all  this  with- 
out any  right  or  license  whatever,  and  during  a  long 
period  of  years  has  pursued  that  course  in  connec- 
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tion  with  the  crops  raised  on  the  land;  that  he  has 
never  rendered  any  account  or  produced  any  vouch- 
ers to  show  for  what  purpose  the  money  was  ex- 
pended; and  that  these  amounts  exceed  the  sum  of 
$16,000.  It  is  stated  and  admitted  that  certain  lands 
of  the  estate  have  been  partitioned  among  the  chil- 
dren of  the  decedent.  In  addition  to  all  this  relat- 
ing to  the  estate  of  the  decedent,  the  plaintiffs  make 
this  averment: 

**That  the  said  defendant,-  Charles  W.  Isaacs, 
falsely  and  fraudulently  represented  to  these  plain- 
tiffs that  money  was  required  to  be  expended  in  the 
raising  of  an  orchard  on  said  tract  of  land,  falsely 
and  fraudulently  and  unlawfully  induced  these  plain- 
tiffs to  execute  notes  in  favor  of  the  Medford  Na- 
tional Bank,  which  at  this  time,  together  with  inter- 
est thereon,  aggregate  more  than  the  sum  of  $4,300. 
That  no  part  of  said  notes  of  $4,300  or  proceeds 
thereof  ever  came  into  the  possession  of  these  plain- 
tiffs or  any  one  of  them,  and  that  neither  of  these 
plaintiffs  had  any  benefit  whatever  from  the  pro- 
ceeds arising  from  said  notes,  but  the  entire  pro- 
ceeds of  said  notes  went  into  the  hands  of  Charles 
W.  Isaacs,  and  have  never  at  any  time  been  ac- 
counted for.^' 

Alleging  that  the  defendant  has  no  other  property 
except  that  which  came  to  him  by  virtue  of  the  par- 
tition, the  plaintiffs  pray  that  he  be  restrained  from 
selling  or  mortgaging  any  of  it,  that  upon  the  hear- 
ing of  the  case  he  be  required  to  account  to  these 
plaintiffs  for  the  money  received  by  hJm,  in  which 
any  of  them  or  the  estate  of  their  deceased  father 
shall  have  any  right,  title  or  interest,  and  for  other 
and  further  relief.  A  general  demurrer  to  the  com- 
plaint was  overruled. 

The  relationship  of  the  parties,  the  appointment 
of  the  mother,  widow  of  the  decedent,  to  be  executrix 
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without  bonds,  and  her  administration  of  the  estate 
to  and  including  September  11,  1908,  are  admitted. 
The  making  of  the  account  of  September  2,  1915,  is 
admitted,  and  it  is  alleged  in  the  answer  that  this 
was  a  true  and  genuine  account  of  the  affairs  of  the 
estate.  The  making  of  the  will  is  admitted.  The 
conclusions  alleged  in  the  complaint  as  to  the  effect 
of  the  will  are  denied.  The  partition  of  the  lands  is 
likewise  admitted.  The  other  allegations  of  the  com- 
plaint are  denied.  The  answer  states,  in  substance, 
that  it  was  agreed  by  the  executrix,  the  plaintifts 
Frank  S.  Isaacs  and  Agnes  Isaacs  Merrell,  W.  F. 
Isaacs,  their  brother,  and  the  defendant,  that  the 
latter  should  take  possession  of  the  quarter-section 
of  land  mentioned,  plant  an  orchard  thereon  and 
otherwise  improve  it,  at  a  salary  of  $70  per  month, 
all  at  the  expense  of  the  estate.  He  claims  to  have 
expended,  in  the  care  of  the  property  and  for  other 
demands  against  the  estate,  upward  of  $12,000,  to- 
gether with  other  expenses  from  his  own  funds,  and 
expresses  a  willingness  to  make  an  accounting,  if  the 
court  shall  find  the  plaintiffs  to  be  entitled  to  an  ac- 
counting. Much  other  matter  is  injected  into  the 
answer  relating  to  settlements  had  between  the 
parties. 

The  new  matter  was  denied  by  the  reply.  The 
trial  court  entered  a  decree  dismissing  the  complaint 
at  the  cost  of  the  plaintiffs,  and  they  have  appealed. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  0.  C.  Boggs  and  Mr.  Porter  J.  Neff,  with  an 
oral  argument  by  Mr.  Boggs. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Gus  Newbury. 
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BUENETT,  J. — 1.  In  this  case  it  is  only  necessary 
to  consider  the  general  demurrer  to  the  ^complaint 
It  will  be  observed  that  under  the  will  the  executrix 
has  the  use  and  control  during  her  life  of  the  whole 
estate,  with  the  right  to  expend  the  same  as  she  may 
need  for  her  own  personal  comfort  and  support,  and 
not  only  so,  but  for  the  proper  care  of  the  estate. 
Thus  she  had  the  power  under  the  testamentary 
direction  of  her  deceased  husband  to  manage  the  es- 
tate, and  it  was  competent  for  her  to  contract  with 
the  defendant  to  occupy  it  for  that -purpose.  To  her- 
alone  is  he  responsible  for  maladministration  of  the 
venture.  Not  until  the  death  of  the  testator's  wife, 
the  executrix,  have  the  plaintiffs  any  right  to  the 
residue  of  the  estate. 

2.  As  taught  in  Hillman  v.  Young,  64  Or.  73,  89 
(127  Pac.  793,  129  Pac,  124),  only  the  executor  or 
administrator  as  a  general  rule  can  litigate  for  the 
recovery  of  the  property  belonging  to  his  decedent's 
estate.  The  title  to  such  property  accruing  to  the 
heir  must  come  through  the  personal  representative 
of  the  deceased  owner.  There  is  an  exception  to  this 
common  precept  pointed  out  in  the  case  cited,  which 
in  substance  is  that,  when  the  executor  acts  in  collu- 
sion with  the  one  from  whom  a  debt  or  obligation  is 
due  to  the  estate,  and  refuses  to  compel  the  liquida- 
tion of  such  an  obligation,  the  heir  may  join  them 
both,  and  compel  the  collection  of  the  assets  for  the 
benefit  of  the  estate  to  be  administered  by  the  proper 
representative  of  the  decedent.  As  to  the  property 
of  the  estate  in  the  instant  case,  there  is  no  aver- 
ment anywhere  in  the  complaint  that  the  executrix 
refuses  to  collect  what  may  be  due  from  the  defend- 
ant, or  that  she  is  in  collusion  with  him  for  the  pur- 
pose of  defrauding  the  plaintiffs.    The  all^ation  of 
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the  complaint  here  does  not  bring  the  case  within  the 
exception  pointed  out  in  Hillman  v.  Young.  Their 
ancestor  has  prescribed  the  manner  in  which  and  by 
whom  his  estate  shall  be  controlled,  and  the  plain- 
tiffs are  bound  thereby,  in  the  absence  of  any  allega- 
tion charging  the  representative  with  wrongdoing. 
To  her,  and  not  to  the  plaintiffs,  is  the  defendant  re- 
sponsible. He  is  not  bound,  under  any  circumstance 
disclosed  by  the  pleadings,  to  account  to  them  for 
anjrthing  whatever  belonging  to  the  estate. 

3,  4.  It  remains  only  to  consider  the  allegation 
'that  he  induced  them  to  execute  notes  in  favor  of  the 
Medf  ord  National  Bank,  as  already  quoted.  In  what 
respect  the  representation  that  money  was  required 
to  be  expended  in  raising  the  orchard  was  false,  is 
not  stated.  Neither  is  there  anything  said  respect- 
ing the  representation  by  which  they  were  induced 
to  execute  the  notes.  Nor  is  it  shown  that  they  have 
paid  the  notes,  or  have  been  compelled  to  pay  them, 
so  that  no  damage  is  shown  by  virtue  of  the  transac- 
tion. In  order  to  be  a  good  pleading  of  fraud,  the 
representations  claimed  to  be  false  must  be  stated. 
The  truth  must  be  averred,  so  that  the  court  may 
determine  the  -falsity  of  the  representations  alleged 
to  be  fraudulent.  It  must  appear  that  the  individual 
making  them  knew  they  were  false,  and  that  he  in- 
tended thereby  to  perpetrate  a  fraud;  and,  finally, 
that  the  party  seeking  to  be  relieved  from  the  fraud 
relied  upon  such  representations.  This  is  the  doc- 
trine taught  in  Rolfes  v.  Russell,  5  Or.  400;  Dunning 
V.  Creson,  6  Or.  241 ;  Wimer  v.  Smith,  22  Or.  469  (30 
Pac.  416) ;  Martin  v.  Eagle  Development  Co.,  41  Or. 
448  (69  Pac.  216) ;  Bailey  v.  Frazier,  62  Or.  142  (124 
Pac.  643);  Smith  v.  Anderson,  74  Or.  90  (144  Pac. 
1158) ;  Waller  v.  City  of  New  York  Ins.  Co.,  84  Or. 
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284  (164  Pac.  959,  Ann.  Cas.  1918C,  139).  The  de- 
murrer to  the  complaint  should  have  been  sustained. 
The  resulting  decree,  however,  was  a  proper  dis- 
position of  the  case,  and  should  be  affirmed.  It  is  so 
ordered.  Aefibmbd. 

McBfimB,    C.    J.,    and    Benson    and    Johns,   JJ., 
concur. 


Argued  July  Iff,  affirmed  September  21,  1920. 

TEISER  V.  BABLOW.^ 

(192  Pac.  394.) 

Attorney  and  dlent-^HnnplaJint  for  Serrlces  Held  to  8tate  a  Oanae 
of  Action. 

1.  A  complaint  alleging  a  written  contract  that  plaintiffs,  as 
attorneys  for  defendants  as  heirs,  should,  in  any  event,  receive 
$1,000  for  their  services  and  10  per  cent  of  the  amount  of  the 
estate  which  defendant  should  recover,  not  under  any  circum- 
stances to  exceed  a  fee  of  $3,000,  a  faithful  performance  of  their 
duty  under  the  contract,  and  an  unjustifiable  breach  by  defendants 
preventing  further  services,  stated  a  good  cause  of  action  to  re- 
cover the  $1,000  in  any  event. 

Attorney  and  Client— Attampt  to  Introduce  New  Tama  IMo 
Contract  as  to  Fees  or  to  I>lacontinne  Senrioes  Warranted  a 
Discharge. 

2.  If  attorneys  attempt  to  introduce  new  terms  into  their  writ- 
ten contract  governing  their  employment  and  compensation  or  to 
discontinue  their  services,  the  clients  would  be  justified  in  taking 
them  at  their  word  an^  in  discharging  them,  though,  if  they 
merely  present  a  tentative  settlement  and  notified  their  clients  ss 
to  the  basis  on  which  their  claim  would  be  made  at  the  coneln- 
sion  of  their  services,  without  making  its  acceptance  a  condition 
to  their  continued  services,  it  would  not  justify  a  discharge,  if  in 
fact  they  were  still  ready  and  willing  to  go  on  with  the  Utigatioa. 

Attorney  and  Client— Whether  Attomeya  Attempted  to  Introdnce 
New  Terms  into  Their  Contract  of  Employment  Held  a  Quav 
tlon  for  the  Jury. 

3.  In  an  action  to  recover  attorneys'  teea  Based  on  a  writtea 
contract,  conflicting  evidence  as  to  whether  the  attorneys  attempted 

'Authorities  passing  on  the  question  of  right  to  discharge  attor- 
ney employed  for  contingent  fee  are  collated  in  a  note  in  SS 
L.  &.  A.  (N.  8.)  389. 
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to  introduce  new  terms  into  their  eontract,  and  threatened  to  dis- 
continue their  sexvices  if  such  terms  were  not  accepted,  or  whether 
they  merely  notified  the  clients  of  a  tentative  basis  of  settlement 
at  the  conclusion  of  their  services,  not  made  a  condition  to  the 
continuance  of   their  services,   held  a  question  for  the   jury. 

Attorney  and  Client — Snggeatloa  hy  Attorney  of  Basis  of  Settlo- 
ment  Under  Contract  of  Employment  Held  not  Ground  for  Dls- 
ehargo. 

4.  In  an  action  for  attorneys'  fees  based  on  a  contract  provid- 
ing for  the  payment  of  $1,000  in  any  event  and  10  per  cent  of  the 
amount  of  the  estate  which  the  clients  should  recover,  which  fee 
should  in  no  event  exceed  $3,000,  letters  by  the  attorneys,  merely 
urging  a  present  agreement  as  to  what  their  final  fee  should  be, 
and  as  to  what  they  expected  to  claim  at  the  end  of  the  litigation, 
without  a  demand  for  the  payment  of  any  fees  before  the  litiga- 
tion was  terminated,  did  not  justify  their  discharge. 

From  Yamhill:  Habby  H.  Belt,  Judge. 

Department  1. 

This  was  an  action  to  recover  attorneys'  fees. 
The  complaint  alleged  that  in  January,  1918^  the 
defendants  employed  plaintiffs  to  represent  them,  as 
heirs  at  law  of  Thomas  A.  Barlow,  deceased,  in  mat- 
ters arising  in  the  administration  of  the  estate  of 
said  decedent,  and  more  particularly  in  a  dispute 
then  existing  between  defendants  and  their  former 
attorney,  A  copy  of  the  agreement  between  plain- 
tiffs and  defendants  is  attached  to  the  complaint  and 
is  as  follows : 

*'This  agreement,  entered  into  this  16th  day  of 
January,  1918,  between  Wm.  J.  Barlow,  Mary  J. 
Curry,  Mary  Hammond,  Carrie  Skoyles,  parties  of 
the  first  part,  and  Teiser  &  Smith,  parties  of  the  sec- 
ond part,  witnesseth: 

**That  the  said  parties  of  the  second  part,  in  con- 
sideration of  the  agreement  to  pay  by  the  parties  of 
the  first  part  the  sum  of  10  per  cent  of  the  amount 
of  the  estate  which  the  said  parties  of  the  first  part 
shall  recover,  obtain  or  receive  out  of  or  under  the 
estate  of  Thomas  A.  Barlow,  deceased,  which  sum, 
however,  shall  not  be  under  any  circumstances  less 
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than  on^  thousand  ($1,000)  dollars,  nor  more  than 
three  thousand  ($3,000)  dollars,  agree  to  assume  the 
obligations  and  duties  as  attorneys  for  the  said  par- 
ties of  the  first  part,  as  heirs  at  law  of  Thomas  A. 
Barlow,  to  the  end  that  said  parties  of  the  first  part 
may  recover  and  receive  any  and  all  property  and 
moneys  to  which  they  may  be  entitled  as  heirs  of 
said  estate. 

**The  said  parties  of  the  first  part  agree  to  pay, 
in  consideration  for  the  services  heretofore  men- 
tioned, ten  per  cent  (10%)  of  the  amount  of  said 
estate  received  by  them  as  heirs  of  said  estate,  but 
in  no  event  shall  said  amount  be  less  than  one  thou- 
sand ($1,000)  dollars  or  more  than  three  thousand 
($3,000)  dollars,  irrespective  of  the  amount  or  value 
of  the  said  estate  recovered  by  them. 

**The  parties  of  the  second  part  further  agree  that 
the  fees  to  be  paid  by  the  parties  of  the  first  part  to 
them,  plus  the  fee,  or  fees,  which  shall  ultimately  be 
paid  to  William  A.  Carter,  present  attorney  of  said 
parties  of  the  first  part  in  this  matter,  shall  not  ex- 
ceed the  amount  which  the  said  parties  of  the  first 
part  agreed  to  pay  the  said  William  A.  Carter  under 
a  contract  or  agreement,  dated  the  3rd  day  of 
November,  1911,  whereby  said  parties  of  the  first 
part  agreed  to  pay  to  said  William  A.  Carter  thirty 
per  cent  (30%)  of  the  amount  recovered  or  received 
by  them  out  of  said  estate,  exceeding  in  no  event 
seven  thousand  five  hundred   ($7,500)   dollars. 

**Duly  signed,  witnessed,"  etc. 

The  complaint  then  set  up  in  detail  the  services 
rendered  by  plaintiffs,  and  alleged  that  all  the  litiga- 
tion so  detailed  had  been  concluded  by  plaintiffs 
properly  and  satisfactorily,  and  alleged  the  readiness 
of  plaintiffs  to  continue  to  perform  such  other  ser- 
vices as  were  necessary  to  complete  the  representa- 
tion of  said  estate,  and  alleged  that  defendants  had, 
without  cause,  arbitrarily  discharged  them;  that  the 
amount  received  by  and  paid  to  defendants'  former 
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attorney  was  $2,200;  that  the  amount  of  the  estate 
which  defendants  will  recover  exceeds  thirty  thou- 
sand ($30,000)  dollars,  and  that  there  is  due  defend- 
ants by  reason  of  said  services  the  sum  of  three 
thousand  ($3,000)  dollars,  for  which  sum,  with  6  per 
cent  interest,  plaintiffs  demand  judgment. 

Defendants  answered  the  complaint,  denying  that 
plaintiffs  rendered  the  services  claimed  in  the  com- 
plaint, or  that  the  services  required  were  rendered 
properly  or  satisfactorily;  denied  the  readiness  of 
plaintiffs  to  continue  in  or  complete  the  services 
necessary  to  close  up  the  estate;  denied  that  they 
had  arbitrarily  or  without  cause  dismissed  plaintiffs 
from  their  employ;  denied  the  value  of  the  estate, 
and,  having  by  appropriate  denials  placed  in  issue 
all  the  facts  which  plaintiffs  relied  upon  for  a  re- 
covery, set  up  aflSrmatively  a  defense  as  follows :   ' 

''That  plaintiffs  entered  upon  the  services  men- 
tioned in  said  contract,  but  on  or  about  November 
1st,  1918,  contrary  to  the  terms  thereof,  demanded 
that  defendants  fix  the  fee  to  be  paid  plaintiffs  for 
their  legal  services  to  be  performed  under  said  con- 
tract, first  at  the  sum  of  three  ($3,000)  thousand 
dollars  in  money,  and  thereafter  at  the  sum  of 
twenty-one  hundred  ($2,100)  dollars  in  money,  and 
demanded  that  defendants  give  plaintiffs  some  kind 
of  security  for  said  fee,  which  demands  these  de- 
fendants refused. 

''That  at  said  time  defendants  had  neither  recov- 
ered, obtained  or  received  anything  from  said  estate, 
nor  have  they  to  this  day,  nor  are  there  assets 
claimed  by  said  estate,  of  which  these  defendants 
may  become  possessed,  to  exceed  in  value  the  sum  of 
eleven  thousand  ($11,000)  dollars,  and  said  demand 
was  a  breach  of  the  terms  of  the  contract.  That  at 
gaid  time,  and  now,  there  were  and  are  legal  contro- 
versies pending  concerning  the  property  and  moneys 
to  which  defendants  might  be  entitled  as  heirs  of  the 
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said  estate  of  Thomas  A.  Barlow,  which  matters 
were  covered  by  said  contract  of  service,  and  re- 
quired immediate  legal  attention,  but  nevertheless, 
plaintiffs  notified  defendants  that  they  refused  to 
give  said  matters  their  attention  unless  defendants 
complied  with  their  demands  as  aforesaid,  and  on 
account  of  said  refusal  and  said  breach  of  said  con- 
tract, and  on  account  of  defendants  having  lost  con- 
fidence in  said  plaintiffs,  these  defendants  were  com- 
pelled and  did  secure  other  attorneys  to  represent 
them  in  said  matters.  That  plaintiffs,  without  cause, 
have  breached  said  contract  as  aforesaid,  and  there 
is  nothing  due  them  thereunder.^' 

This  defense  having  been  put  in  issue  by  appro- 
priate denials,  the  cause  came  on  for  trial  before  a 
jury,  which  found  a  verdict  in  favor  of  plaintiffs  for 
$1,000,  and  from  a  judgment  on  such  verdict  defend- 
ants appeal.  Aefibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  W.  A.  Cotter  and  Mr.  Jerry  E.  Broth 
augh. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Dey,  Hampson  <&  Nelson,  with  an  oral 
argument  by  Mr.  B.  C.  Nelson. 

McBBroE,  C.  J.— 1.  The  defendants'  first  conten- 
tion is  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  contract 
provides  in  effect  that  plaintiffs  should,  in  any  event, 
receive  $1,000  for  their  services,  and  this  was  a  fixed 
and  irreducible  minimum,  which  was  to  be  paid  with- 
out reference  to  how  the  litigation,  in  regard  to  the 
estate,  might  terminate  even  though  the  defendants 
should  receive  nothing.  The  only  fact  which  would 
defeat  a  recovery  by  plaintiffs  of  this  sum  would  be 
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a  breach  of  the  contract  on  their  part;  therefore,  on 
their  theory  that  they  had  been  faithfully  engaged  in 
the  performance  of  their  duty  under  the  contract, 
and  had  been  prevented  from  proceeding  to  fulfill  it 
completely  by  an  unjustifiable  breach  by  defendants, 
they  were  entitled  to  recover  this  $1,000  in  any  event. 
As  to  that  sum  their  right  to  recover  became  fixed 
when  they  were  discharged,  if  the  discharge  was 
without  legal  justification. 

It  is  unnecessary  to  consider  whether  or  not  the 
complaint  stated  a  cause  of  action  as  to  the  remain- 
ing sum  claimed  to  be  ^  due,  as  plaintiffs  recovered 
judgment  only  for  $1,000.  The  complaint  states 
most,  if  not  all,  the  facts  necessary  to  constitute  a 
cause  of  action  in  tort  for  breach  of  the  contract,  but 
the  prayer  is  for  the  sum  due,  with  interest,  and  the 
reasonable  value  of  the  services  is  not  set  forth. 
There  is  a  good  cause  of  action  stated  on  the  con* 
tract  as  to  the  $1,000.  As  to  the  balance  of  the 
claim  the  writer  inclines  to  the  opinion  that  the  com- 
plaint is  insuflScient  to  justify  a  recovery,  but  in  view 
of  the  verdict  this  question  becomes  immaterial. 

2.  The  principal  objection  urged  by  defendants  re- 
lates to  the  legal  effect  of  certain  correspondence  in- 
troduced in  evidence.  It  appeared  from  the  testi- 
mony that  when  practically  the  most  of  the  business 
relating  to  the  estate  had  been  transacted,  except  a 
suit  by  a  Mrs.  Eoseland,  which  involved  a  claim  to 
the  entire  property,  the  plaintiffs  suggested  to  de- 
fendant, Wm.  J.  Barlow,  who  was  attorney  in  fact 
for  all  the  defendants,  that  it  would  be  well,  now 
that  their  services  were  drawing  to  a  close,  to  deter- 
mine the  amount  of  compensation  they  should  receive 
under  their  contract.  The  plaintiffs — according  to 
Mr.  Teiser 's  testimony — suggested  that,  if  the  com- 
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pensation  could  be  agreed  upon  at  that  time,  the 
plaintiffs  would  accept  $2,100,  but  that,  if  the  matter 
was  not  then  arranged,  the  plaintiffs  would,  at.  the 
conclusion  of  their  services,  demand  $3,000,  said  sum 
being  computed  upon  a  valuation  of  $30,000  of  the 
whole  estate. 

After  some  discussion,  Mr.  Barlow  refused  this 
offer,  and  offered  to  give  his  note  for  $1,500,  which 
Mr.  Teiser  declined  to  accept.  So  far,  both  parties 
are  substantially  in  agreement  as  to  the  substance 
of  what  occurred;  but  Barlow  testified  in  substance 
that  Teiser  told  him  that,  if  he  did  not  settle  for 
$2,100  he  would  not  render  any  further  services,  the 
gist  of  his  testimony  being:  **He  [referring  to  Mr. 
Teiser]  stated,  if  I  wanted  him,  or  their  services,  for 
to  contest  this  Roseland  case,  I  had  to  agree  to  pay 
$2,100  to-day,  sign  an  agreement,  or  $3,000  at  the 
end  of  the  term.'* 

*'Q.  He  didn't  say  so  in  that  letter  did  hef 
**A.  No,  sir;  verbally  though." 

So  there  was  a  conflict  in  the  oral  testimony  to 
this  effect;  plaintiffs  claimed  that  they  merely  asked 
for  an  agreement  as  to  what  their  fees  should  be  at 
the  termination  of  their  services,  offering,  if  these 
should  be  agreed  upon  at  the  time  of  the  conversa- 
tion, that  they  would  take  $2,100,  but  notifying  de- 
fendant Barlow  that,  if  the  matter  was  not  then 
agreed  upon  they  would  expect,  at  the  termination 
of  their  contract,  to  receive  10  per  cent  upon  $30,000, 
in  case  the  Roseland  claim  was  defeated.  Defend- 
ants' claim  was  that  Teiser  demanded  that  the  de- 
fendants should  make  an  absolute  agreement  to  pay 
$2,100  for  the  services,  and  threatened  that  they 
would  retire  from  the  case  then  pending  in  the  event 
the  defendants  refused  to  comply. 
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It  needs  no  citation  of  authorities  to  justify  the 
position  that  if  plaintiffs  attempted  to  introduce  new 
terms  into  their  contract,  and  threatened  to  discon- 
tinue their  services  if  such  terms  were  not  complied 
with,  defendants  would  be  justified  in  taking  them  at 
their  word  and  discharging  them ;  but  if,  on  the  other 
hand,  plaintiffs  merely  proposed  a  tentative  settle- 
ment, and  notified  defendants  of  the  basis  upon  which 
their  claim  would  be  made  at  the  conclusion  of  their 
services,  without  making  an  acceptance  of  it,  a  con- 
dition of  their  continuance  in  defendants'  service, 
such  proposal  would  not  justify  defendants  in  dis- 
charging them,  if  in  fact  they  were  still  ready  and 
willing  to  go  on  with  defendants'  litigation. 

3,  4.  The  discordant  testimony  on  the  subject  pre- 
sented a  matter  of  fact  to  be  considered  by  the  jury; 
not  a  matter  of  law  fol*  the  court.  But  it  is  urged 
that  the  letters  written  by  plaintiffs  to  Mr.  Barlow 
show  that  plaintiffs  were  attempting  to  introduce 
new  terms  into  the  contract,  and  to  bind  the  defend- 
ants to  them,  and  that  the  court  should  have  con- 
strued these  letters  ai^  a  repudiation  of  the  contract, 
and  granted  defendants'  motion  for  a  nonsuit. 

The  letters  are  lengthy,  but  for  the  sake  of  clear- 
ness we  give  them  entirely,  omitting  formal  parts: 

**Dear  Sir: 

**Suit  has  been  again  instituted  by  Mrs.  Roseland, 
and  is  now  pending,  as  you  are  aware.  Should  this 
suit  be  successful  on  her  part,  as  we  cannot  believe 
it  will  be,  the  possibilities  are  that  it  will  result  in  a 
total  loss  of  the  estate  to  you  and  the  heirs,  although 
yon  will  be  this  much  the  gainers,  that  you  have  ac- 
quired for  $22,000  property  worth  considerably  more 
than  that  sum. 

**As  the  matter  stood  on  day  before  yesterday,  a 
deed  had  been  drawn  by  the  administrator  to  you, 
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representing  the  heirs,  and  you  are  to  execute  notes 
in  the  amount  of  $11,050,  secured  by  first  mortgage 
on  the  property,  as  per  terms  of  sale. 

*'The  second  Koseland  suit  has  not  been  answered, 
but  the  litigation  has  reached  such  a  stage  that  we 
can  now  determine,  with  almost  certainty,  as  to  what 
will  remain  in  the  estate  and  come  to  the  heirs, 
should  the  Eoseland  suit  fail,  and  we  deemed  it  ad- 
visable at  this  time  to  have  an  understanding  with 
you  as  to  what  our  fee,  based  upon  our  contract, 
would  be  in  case  of  the  successful  termination  in  our 
favor  of  the  Eoseland  case. 

*'It  appears  from  the  contract  that  for  represent- 
ing the  heirs  we  were  not  to  receive  over  $3,000  in 
any  event,  nor  less  than  $1,000,  but  in  no  event  were 
we,  together  with  Mr.  Carter,  to  receive  a  sum  in 
excess  of  $7,500;  in  other  words,  if  Carter  had  re- 
covered $7,500,  or  over,  our  representation  of  the 
heirs  was  to  be  without  compensation,  and  if  he  were 
to  receive  $7,000,  we  would  receive  of  course,  only 
$500,  and  so  on.  The  sum  between  $1,000  and  $3,000 
which  we  were  to  receive  was  based  upon  10  per  cent 
of  the  value  of  the  estate  coming  to  the  heirs.  The 
valuation  of  the  estate  placed  by  you  at  the  time  of 
the  sale  of  the  real  property  was  from  $45,000  to 
$50,000.  The  appraisement  of  the  property  was 
$30,000,  and  the  allowance  of  the  administrator's 
commission  was  based  on  that  valuation. 

**The  $11,050  deposited  by  you  as  part  payment  of 
the  purchase  price  of  the  land  on  behalf  of  tiie  heirs, 
with  the  exception  of  the  $2,200  paid  to  Carter,  will 
all  be  used,  according  to  our  figures,  in  the  payment 
of  the  costs  of  administration  and  the  debts  of  the 
estate  and  in  the  payment  of  the  first  mortgage 
thereon,  so  that  at  the  lowest  figures  the  value  of  the 
property  coming  into  the. hands  of  the  heirs  will  be 
of  a  value  of  at  least  $30,000,  less  $8,850,  or  $21,150. 
Therefore,  the  lowest  amount  to  which  we  would  be 
entitled,  under  our  contract,  is  $2,115,  but  you  will 
understand  that  the  $30,000  is  an  arbitrary  amount 
as  to  the  value  of  the  estate,  and  the  value  of  the  es- 


Sept.  1920.]  Teiser  v.  Barlow.  419 

tate  as  placed  upon  it  by  you  is  considerably  more, 
namely,  $45,000  to  $50,000. 

**Now,  again,  the  additional  work  performed  by  us 
and  to  be  performed,  namely,  the  defense  of  the 
Boseland  case,  was  not  contemplated  by  us  at  the 
time  the  contract  of  employment  was  entered  into 
between  us.  That  is  a  matter  which  requires  and 
has  required  considerable  work  and  care,  and  in  view 
of  the  results  obtained  in  these  matters  handled  bv 
us,  and  the  obtaining  of  property  valued  at  more 
than  $30,000  by  you  for  the  heirs,  we  feel  that  we 
have  earned  and  are  entitled  to  $3,000  for  our  ser- 
vices at  the  least. 

**We  think  that  we  would  be  justified,  in  view  of 
the  fact  that  the  Eoseland  controversy  was  not  in 
contemplation,  in  charging  an  additional  sum  in  addi- 
tion to  the  $3,000,  but,  as  stated  to  you,  we  have 
waived  this  right,  or  at  least  include  it  in  fixing  our 
compensation  at  $3,000. 

**In  our  conference  on  yesterday  and  the  day  be- 
fore, you  felt  that  this  sum  was  unduly  high,  and  we 
stated  to  you  that  we  have  thus  far  not  gotten  into 
serious  controversy  with  a  client  in  regard  to  a  fee, 
and  did  not  care  to  do  so,  and  in  the  spirit  of  a  com- 
promise we  stated  that,  if  the  matter  be  determined 
now,  so  that  there  would  be  no  controversy  in  the 
future,  after  our  services  are  all  performed,  we 
would  place  our  fee  at  $2,100,  or  the  lowest  amount 
which  we  felt  it  could  be  figured  at,  and  with  which 
you  agreed  was  the  lowest  which  it  could  be  figured 
at.  You,  however,  felt  that  we  should  take  less  than 
we  had  agreed  upon,  in  view  of  the  fact  that  the  es- 
tate did  not  turn  out  to  be  as  much  as  you  had  anti- 
cipated it  would.  The  writer  told  you  then,  and  he 
again  repeats  to  you,  that  we  cannot  see  the  force  of 
your  argument,  and  that  we  were  asking  less  than 
we  contracted  to  take  when  we  agreed  to  take  $2,100. 

**This  proposition  of  $2,100  was  made  to  you,  as 
you  will  understand,  and  as  we  thoroughly  explained 
to  you  then,  and  again  explain  to  you  now,  providing 
that  sum  be  agreed  upon  then  as  the  sum  we  should 
receive  in  view  of  a  successful  termination  of  the 
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Boseland  matter,  and  we  further  told  you  theiiy  and 
we  again  repeat  it,  that  unless  you  were  willing  to 
come  to  such  agreement  and  understanding,  our  fee 
when  the  litigation  was  over  would  be  $3,000.  In 
other  words,  $2,100,  which  we  were  willing  to  agree 
upon,  would  have  to  be  agreed  upon  then.  You 
offered  at  that  time  to  execute  your  note  for  $1,500 
in  our  favor,  but  as  you  know  we  refused  this  sum, 
and  told  you  positively  that  no  sum  under  $2,100 
would  be  considered  by  us,  under  the  circumstances. 
You  stated  that  you  preferred  to  let  the  matter 
remain  until  the  matters  were  finally  closed  up  some 
time  in  the  future,  and  we  then  told  you  that  our 
fee  therefore  would  be  $3,000;  that  we  would  con- 
tinue the  litigation  for  you  and  on  your  behalf  with 
all  earnestness,  and  give  you  the  best  that  we  Jiad 
in  us  to  that  end,  but  wanted  you  fully  to  understand 
that  when  the  Eoseland  litigation  was  over  and  the 
estate  closed,  or  ready  for  closing,  that  our  charge 
to  you,  representing  the  heirs,  would  be  $3,000. 

*'0f  course,  this  $3,000  is  based  upon  the  suocess- 
ful  termination  of  the  Eoseland  litigation,  and  as  we 
told  you  on  yesterday  and  the  day  before,  we  are  not 
asking  for  payment  of  any  fee  at  this  time,  but  we 
thought  it  fair  to  you,  as  well  as  to  ourselves,  that 
the  amount  of  our  fee  under  the  contract  be  settled 
at  this  time,  and  so  far  as  we  are  concerned  it  is  now 
settled  at  $3,000. 

**We  have  written  you  thus  at  length,  so  that  there 
may  be  no  misunderstanding  between  us  whatsoever 
when  the  litigation  is  finally  determined.  ♦  ♦  " 

**  November  4,  1918. 
^'Wm.  J.  Barlow. 

**Dear  Sir: 
**So  that  there  may  be  no  misunderstanding  about 
our  conversation  of  Saturday  as  to  our  letter  of  the 
1st  instant  concerning  our  fee  in  the  above  matter, 
which  letter  the  writer  delivered  to  you  in  the  pres- 
ence of  Mr.  McLean,  and  which  was  read  to  you  in 
his  presence,  we  beg  to  confirm  what  was  then  stated 
upon  your  suggestion  that  we  permit  the  matter  to 
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remain  as  it  is  until  yon  could  communicate  with  the 
other  heirs. 

**You  stated  that  you  wanted  the  other  heirs  in  the 
matter  to  understand  the  situation,  so  that  they 
could  not  claim  you  were  taking  advantage  of  them; 
that  that  was  the  reason  for  your  asking  us  to  state 
our  position  to  Mr.  McLean,  so  that  he  might,  if  ne- 
cessary, state  the  matter  to  the  other  heirs. 
•  *  *  The  writer  stated  to  you  and  to  Mr.  McLean  that 
our  position  was  outlined  in  a  letter  which  we  had 
written  to  you,  and  which  was  handed  to  you  and 
which  was  read  in  full  to  you  and  Mr.  McLean  by 
the  writer,  and  further  stated  that  we  stood  upon 
that  letter,  and  that  there  was  no  more  to  be  said. 

**  After  attending  to  the  transfer  of  the  property 
to  you,  and  the  giving  of  the  mortgage  and  notes  by 
yon,  and  seeing  that  the  papers  passed  were  regular, 
you  again  asked  that  we  leave  the  proposition  to 
accept  $2,100  in  full  satisfaction  of  our  services, 
should  the  Roseland  litigation  be  determined  in  our 
favor,  open  until  you  could  have  time  to  write  to  the 
heirs  and  receive  a  reply  from  them,  which  would 
require  about  12  days.  We  stated  to  you  that  in  all 
of  the  matters  in  which  the  estate  was  involved  you 
have  had  full  authority  from  the  heirs  to  act  for 
them,  which  authority  had  been  confirmed  by  various 
letters  to  you  from  time  to  time,  and  that  we  could 
not  see,  in  view  of  the  fact  that  we  were  conceding 
something,  rather  than  asking  for  something  to 
which  we  were  not  entitled,  why  this  particular  mat- 
ter should  remain  open,  nor  could  we  see  why  the  re- 
quest was  not  made  when  the  matter  was  presented 
to  you  when  you  were  in  Portland. 

**It  was  further  stated  to  you  that  we  would  stand 
on  the  position  taken  in  our  letter  of  the  1st  instant, 
and  stated  further,  however,  that  you  might  write  to 
the  other  heirs,  and  take  the  matter  up  with  them; 
that  after  taking  the  same  up  with  them,  if  you  came 
to  us  with  a  proposition  from  them  in  regard  to  the 
matter,  we  would  be  glad  at  any  time  to  consider  it, 
but  that  we  would  not  agree  to  modify  our  position 
in   any   way.    We  now   again   confirm   these   state- 
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ments.  Our  statement  to  yon,  therefore,  again  is 
that  onr  fee  in  the  matter  is  $3,000,  and  that,  should 
the  Boseland  matter  be  successful,  we  shiQl  expect 
you  to  compensate  us  in  that  amount. 

**As  was  stated  to  you  then,  if  you  get  in  touch 
with  the  other  heirs  without  delay,  we  would  be 
pleased  to  confer  with  you  at  any  time  concerning 
what  they  thought  was  proper,  but  that  any  modifi- 
cation of  our  position  taken  in  our  letter  of  the  Ist 
instant  would  be  a  mere  gratuity,  and  would  have  to 
be  determined  when  you  took  the  matter  up  with  us 
after  hearing  from  the  other  heirs,  should  you  care 
to  do  so.'* 

We  see  nothing  in  these  letters  which  can  be  con- 
strued as  a  repudiation  of  the  contract.  Plaintiflfs 
were  merely  suggesting  a  present  agreement  as  to 
what  their  final  fee  should  be,  and  coupling  that  sug- 
gestion as  to  what  they  expected  to  claim  the  con- 
tract would  entitle  them  to  at  the  end  of  the  litiga- 
tion. There  was  no  demand  for  the  payment  of  any 
fees  before  the  litigation  had  finally  terminated. 

It  was  apparent  that  there  might  in  the  end  be  a 
disagreement  as  to  the  value  of  the  property,  and, 
consequently,  a  disagreement  as  to  the  basis  upon 
which  the  10  per  cent  due  plaintiffs  should  be  taxed. 
In  view  of  this  plaintiff  said,  in  effect,  to  defend- 
ants, that  they  (plaintiffs)  were  willing  to  call  the 
amount  $2,100,  if  defendants  would  agree  to  that 
sum  before  the  litigation  ended,  but,  if  that  sum  was 
not  agreed  upon  they  expected,  in  case  the  pending 
litigation  terminated  favorably,  to  claim  that  the 
property  which  the  heirs  would  receive  was  worth  at 
least  $30,000,  and  that  upon  that  basis  their  fee 
would  be  $3,000.  There  is  no  suggestion  anywhere 
of  adding  any  new  term  to  the  contract,  or  of  with- 
drawing from  the  litiaration;  on  the  contrary,  there 
were  frequent  offers  to  continue  in  the  service  of  the 
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defendants  to  the  end,  and  the  action  of  defendants, 
if  the  jury  believed  the  testimony  offered  by  plain- 
tiffs, was  a  clear  breach  of  the  contract. 

Finding  no   substantial   error  in   the   record   the 
judgment  will  be  affirmed.  Affibmbd. 

BsANy  Benson,  and  Johns,  J  J.,  concur. 


Motion    to   strike   bill    of    exceptions   submitted  Jnly   27,   allowed 

September  21,  1920. 

STATE  V.  LONDON. 

(192  Pac.  489.) 

CMmlnal   Law— Bystanders,    Making  BiU   of  Exceptions,    mnst   be 
Certified  to  be  DislntereBted. 

1.  A  bill  of  exceptions  on  affidavits  as  to  disputed  occurrences 
by  bystanders,  who  by  provision  of  Section  170,  L.  O.  L.,  must  be 
certified  by  the  clerk  to  be  respectable  and  disinterested,  cannot  be 
considered;  the  affidavit  being  merely  that  the  persons  are  rep- 
utable. 

From  Crook:  T.  E.  J.  Dupfy^  Judge, 

In  Banc. 

George  B.  London  was  convicted,  and  appealed. 
Hearing  on  motion  to  strike  bill  of  exceptions. 

Motion  Allowed. 

Mr.  WUlard  H.  Wirtz,  District  Attorney,  for  the 
motion. 

Mr.  W.  P.  Myers  and  Mr.  C.  T.  Terril,  contra. 

BENSON,  J. — The  respondent  has  filed  a  motion 
to  strike  from  the  record  appellant's  bill  of  excep- 
tions— 
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*'For  the  reason  that  same  has  not  been  settled 
nor  determined  in  the  manner  provided  by  law,  and 
is  in  nowise  a  bill  of  exceptions  such  as  will  comply 
with  the  law  and  the  rules  of  this  court/' 

The  bill  of  exceptions  is  sought  to  be  presented 
under  the  provisions  of  Section  170,  L.  0.  L.,  for  the 
reason  that  no  stenographic  or  other  written  record 
of  the  testimony  was  made  at  the  trial,  and  no  record 
was  then  made  of  any  objections  to  the  admission  of 
evidence,  or  exceptions  to  the  rulings  of  the  court 
thereon,  and  nearly  three  months  later,  when  the  bill 
of  exceptions,  supported  by  the  affidavits  of  the  at- 
torney for  defendant  and  two  other  persons,  was 
presented  to  the  judge  of  the  trial  court  for  settle- 
ment, he  appended  thereto  his  certificate  as  follows: 

'*  State  of  Oregon, 

**  County  of  Crook, — ss. 

^*I,  T.  E.  J.  Duffy,  Circuit  Judge  before  whom  the 
above  proceedings  were  had  and  tried,  do  hereby  cer- 
tify that  I  have  examined  the  affidavits  of  M.  E. 
Brink,  Nettie  C.  Jones  and  R.  E.  Jones,  and  each  of 
them,  and  the  complaint  signed  by  John  Combs,  pri- 
vate prosecutor,  together  with  the  proposed  bill  of 
exceptions  based  thereon,  prepared  and  submitted  to 
me,  by  W.  P.  Myers,  attorney  for  appellant  George 
B.  London;  and  I  further  certify  that  respondent 
State  of  Oregon,  has  been  duly  served  with  a  copy 
of  the  proposed  bill  of  exceptions  and  notice  of  tiie 
presentation  thereof  for  settlement,  as  shown  by  the 
acceptance  of  service  of  same  by  Willard  H.  Wirtz, 
District  Attorney  for  Crook  County,  Oregon,  and  I 
further  certify  that  the  proposed  bill  of  exceptions 
has  been  presented  within  the  time  allowed  by  law 
and  by  order  of  this  court.  I  further  certify  that 
defendant  did  not  desire  or  request  that  steno- 
graphic notes  of  the  testimony  be  made,  and  that  no 
stenographic  or  other  notes  of  the  testimony  were 
made  during  said  trial,  or  at  any  time,  or  at  all,  and 
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that  appellant  having  heretofore  filed  his  motion  for 
time  in  which  to  prepare  and  present  affidavits, 
which  said  motion  was  allowed,  and  service  of  said 
motion  made  on  the  said  district  attorney,  and  that 
the  same  was  made  and  served  within  the  time  allowed 
by  the  court,  and  that  thereafter  the  said  affidavit  of 
M.  E.  Brink,  attorney  for  defendant  in  the  trial  of 
said  case,  and  the  affidavit  of  Nettie  C.  Jones  and 
the  Affidavit  of  E.  E.  Jones  were  taken,  served  and 
filed  in  said  case  within  the  time  allowed  by  the 
conrt,  that  said  affidavits  and  each  of  them  purport 
to  set  out  certain  testimony,  objections  to  the  admis- 
sion thereof,  and  the  saving  of  certain  exceptions,  to 
all  of  which  I  hereby  certify  that  I  have  no  definite 
recollection  of  the  testimony  actually  given,  nor  do 
I  have  any  definite  recollection  as  to  whether  the  ob- 
jections were  made,  or  whether  the  exceptions  stated 
in  the  proposed  bill  of  exceptions  were  asked  and 
allowed  at  the  trial  of  said  case;  that  I  did  not  make 
any  minutes  in  the  trial  of  said  case,  nor  was  any  ex- 
ception to  any  ruling  delivered  to  me  in  writing  or  at 
all  by  counsel  for  defendant  during  said  trial,  or  at 
any  time,  or  at  all;  that  I  do  now  hereby  settle  and 
allow  the  above  and  foregoing  proposed  bill  of  ex- 
ceptions as  and  for  the  bill  of  exceptions  of  appel- 
lant, George  B.  London,  except  as  to  the  affidavits 
of  M.  E.  Brink,  Nettie  C.  Jones  and  R.  E.  Jones,  be- 
cause as  to  them,  and  the  statements  contained 
therein,  I  have  no  definite  recollection  of  the  truth 
thereof  upon  which  to  base  a  certificate.  That  said 
affidavits  were  filed  herein  by  counsel  for  appellant 
pursuant  to  Section  170,  L.  0.  L.,  as  part  of  the  rec- 
ord in  this  appeal. 

'*  Given  under  my  hand  this  19th  day  of  June,  1920. 

**T.  E.  J.  Duffy, 
'*  Circuit  Judge.  *^ 

It  will  be  observed  that  this  certificate  does  not 
authenticate  the  facts  narrated  in  the  affidavits,  and 
these  facts  are  the  only  ones  upon  which  assignments 
of  error  are  based,  except  as  to  the  sufficiency  of  the 
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complaint,  which  does  not  reqnire  a  bill  of  exceptions 
for  its  presentation. 

Section  170,  L.  0.  L.,  requires  that  such  aflSdavits 
shall  be  taken  by  the  clerk  of  the  court,  *'who  must 
certify  thereon,  if  he  is  satisfied  of  the  fact,  that  the 
person  is  respectable  and  disinterested.*'  The  three 
affidavits  in  this  case  were  taken  by  the  clerk  of  the 
court,  whose  certificates  read  thus: 

**I,  A.  W.  Battles,  county  clerk  of  Crook  County, 
Oregon,  hereby  certify  that  M.  E.  Brink  is  a  repu- 
table citizen  of  Crdok  County,  Oregon. 

**I,  A.  W.  Battles,  county  clerk  of  Crook  Comity, 
State  of  Oregon,  hereby  certify  that  Nettie  C.  Jones 
is  a  reputable  citizen  of  Crook  County,  Oregon. 

**I,  A.  "W.  Battles,  county  clerk  of  Crook  County, 
State  of  Oregon,  hereby  certify  that  E.  E.  Jones  is 
a  reputable  citizen  of  the  State  of  Oregon.*' 

None  of  these  certificates  contain  any  statement  to 
the  effect  that  the  affiant  is  a  disinterested  person, 
and,  under  the  requirements  of  the  statute,  no  mat- 
ter how  respectable  they  may  be,  their  affidavits  can- 
not be  considered  in  a  matter  of  this  kind,  unless 
they  are  also  disinterested.  In  Fitzhugh  v.  Nirscfd, 
77  Or.  514  (151  Pac.  735),  this  court,  speaking  by 
Mr.  Justice  McBride,  says: 

**The  statute  requiring  the  affidavits  to  be  taken 
before  the  clerk  and  his  certificate  to  be  attached 
thereto  is  mandatory.  It  is  the  only  means  by  which 
the  appellate  court  can  appraise  the  character  of  the 
witnesses,  and  a  disregard  of  this  provision  is  fatal 
to  this  assignment  of  error. '* 

In  that  case,  the  serious  question  was  regarding 
the  affiant's  interest  in  the' matter. 

No  good  purpose  could  be  served  by  reserving  our 
ruling  upon  this  motion  until  the  hearing  upon  the 
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merits,  since  the  only  question  which  the  record  pre- 
sents in  a  manner  which  can  be  considered  by  this 
court  is  as  to  whether  or  not  the  complaint  states 
facts  sufficient  to  constitute  a  crime,  and  that  ques- 
tion does  not  require  a  bill  of  exceptions. 
The  motion  will  therefore  be  allowed. 

Motion  Allowed. 


Argaed  June  8^  affirmed  June  22,  rebearing  denied  September  28, 

1920. 

STATE  V.  ZULLIG. 

(IdO  Pac.  580.) 

Homicide — Evldgnc»---I)eclaratloiM»---AdTn1aBiT)lllty. 

1.  In  a  prosecution  for  uxoricide,  where  the  state  relied  on  eir- 
eumstantial  evidence,  it  appearing  that  the  woman  was  killed 
inrith  defendant's  own  gun  and  that  he  was  the  only  adult  known 
to  be  in  the  vicinity,  evidence  that  defendant  stated  he  did  not 
question  his  two  boys,  both  of  whom  were  less  than  five  years  old, 
because  they  could  not  or  would  not  answer,  etc.,  together  with  evi- 
dence as  to  the  intelligence  of  the  children,  was  admissible  under 
Section  727,  L.  O.  L.,  providing  that  evidence  msv  be  given  of  the 
declarations,  acts  or  omissions  of  the  parties,  for  if,  as  claimed 
by  defendant,  his  wife  was  killed  while  he  was  away  driving  in 
eows,  it  would  seem  most  natural  that  he  would  question  his  chil- 
dren,  and  not  make  false   statements   as   to  their  intelligence. 

Ctimlnal   Law — Statements   by   Aocnsed — Inability   of   Children   to 
Give  Information  not  Bos  Gestae. 

2.  The  doctrine  of  res  gestae  applies  where  declarations  of  third 
parties  are  offered  in  evidence,  or  where  the  declarations  of  a 
party  in  his  own  favor  are  offered,  so  statements  by  defendant, 
^v^ho  was  accused  of  uxoricide,  that  he  did  not  attempt  to  inquire 
as  to  the  crime  from  his  young  children,  because  they  could  not 
or  would  not  talk,  are  not  admissible  as  part  of  the  res  gestae. 

Criminal     Law — ^Evidence— EzceptlonB — ^Necessity    for— Bevlew. 

3.  The  act  of  the  district  attorney  in  inquiring  as  to  the  story 
of  defendant's  children  of  the  killing  of  their  mother,  whom  de- 
fendant stated  he  had  not  questioned,  etc.,  held  not  preserved  for 
i>eview;  there  being  no  exception,  and  the  matter  not  being  made 
A    ground  for  motion  for  new  trial. 

Onmlnal    Law— Homicide — ^Evidence — ^Acctused    Authorized     Taking 
of  Hlfl  Oblklxen  Ont  of  Jurisdiction— Admlsslblo. 

4.  In  a  prosecution  for  uxoricide,  evidence  that  before  the  trial 
<Iefendant  by  written  order  authorized  the  taking  of  his  children. 
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who  had  been  present  at  the  offense,  out  of  the  jurisdiction,  is  ad- 
missible, although  defendant  might  well  have  been  actuated  bj 
proper  motives. 

Homicide— ITxorlclde~Evld«no»--Qa66tloiii  for  Jury. 

5.  In  a  prosecution  for  uxoricide,  where  defendant  was  the  only 
adult  in  the  vicinity,  and  his  wife  was  killed  with  his  own  gun,  cir- 
cumstantial evidence  held  sufficient  to  carry  the  case  to  the  jurj. 

Criminal  Law — OircamBtantlal  Eridence— Weight — Qnestloii  for  Jozy. 

6.  The  question  of  the  weight  of  circumstantial  evidence  is  pe- 
culiarly for  the  jury. 

Homlclde--Jnry— Doubt  as  to  Orads  of  Offonoe— Iffsndaugliter. 

7.  Under  Section  1628,  L.  O.  L.,  where  the  jury  in  a  prosecution 
for  uxoricide  are  in  doubt  as  to  the  grade  of  the  offense,  they  should 
find  defendant  guilty  of  manslaughter. 

Criminal  Law— Presomptioii— Jtiry  will  be  Fair  and  Impartial. 

8.  The  presumption  on  appeal,  the  jury  being  in  part  selected  by 
defendant,  is  that  the  jury  will  be  entirely  fair  and  impartial* 

From  Lake:  L.  F.  Conn,  Judge. 

In  Banc 

Eobert  Zullig,  the  defendant,  was  indicted  by  the 
grand  jury  of  Lake  County,  Oregon,  for  murder  in 
the  second  degree.  He  was  charged  by  the  indictment 
with  the  shooting  of  his  wife,  Emma  Zullig,  in  the 
northern  part  of  Lake  County  on  October  11,  1918. 

The  defendant  and  his  wife  lived  in  an  isolated 
part  of  the  county,  where  the  settlement  was  sparse, 
and  there  were  no  neighbors  closer  than  several 
miles  away. 

The  fact  that  deceased  came  to  her  death  from  two 
gunshot  wounds  fully  appears  from  the  direct  evi- 
dence of  those  who  saw  the  body  and  examined  the 
wounds  the  ensuing  day,  but  the  evidence  connecting 
the  defendant  with  the  killing  is  entirely  circumstan- 
tial, and  consists  largely  of  his  own  statements  and 
conduct  in  relation  to  the  death  of  his  wife.  On  the 
evening  of  the  11th  of  October,  1918,  the  defendant 
appeared  about  9  o'clock  in  the  evening  at  the  house 
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of  a  neighbor,  living  seven  or  eight  miles  from  his 
home,  and  reported  that  his  wife  was  dead,  that  she 
had  been  shot,  and  that  he  thought  it  was  an  acci- 
dent He  further  stated  that  after  supper  that  eve- 
ning he  went  away  to  a  pasture,  about  a  mile  and  a 
quarter  distant  from  his  house,  to  drive  in  his  cows, 
and  that  when  he  got  back  to  the  gate  near  the  house 
he  met  his  little  boy  carrying  their  gun;  that,  seeing 
the  gun,  he  thought  something  had  happened,  and^ 
immediately  went  to  the  house,  and  found  his  wife 
lying  dead  in  the  front  yard. 

The  next  day  at  the  coroner  *s  inquest  it  developed 
that  Mrs.  ZuUig  had  been  shot  twice — one  ball  hav- 
ing entered  the  right  breast,  and  ranged  backward 
and  a  little  up  and  was  found  just  under  the  skin 
over  the  middle  of  her  left  shoulder  blade.  The 
other  ball  had  passed  through  the  left  arm,  broken 
it  about  the  middle  of  the  arm,  and  entered  the  left 
side,  and,  being  deflected  by  a  rib,  apparently,  had 
turned  downward,  also  lodging  just  beneath  the  skin 
near  the  spine,  and  about  a  half  an  inch  below  the 
twelfth  rib.  The  evidence  tended  to  show  that  these 
bullets  had  been  fired  from  a  Marlin  rifle  belonging 
to  the  defendant,  and  which  usually  hung  on  two 
nails  in  an  alcove  in  the  sitting-room  in  the  back  cen- 
tral portion  of  the  house.  The  two  children  of  the 
defendant  and  the  deceased,  who  were  living  with 
them  on  the  place,  were  boys — one  about  two  and  the 
other  a  little  over  four  years  old.  According  to  the 
evidence,  the  defendant  told  several  people,  about 
the  time  and  shortly  after  the  killing,  that  he  made 
no  effort  to  get  the  children,  and  especially  the 
oldest  boy,  to  tell  what  had  happened,  because  they 
could  not  or  would  not  talk — that  they  could  not 
speak  in  sentences,  so  he  could  get  any  information 
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from  them.  The  evidence  of  other  witnesses  tended 
to  show  that  these  children  were  more  than  ordi- 
narily intelligent,  and  that  the  oldest  one,  especially, 
was  fully  able  to  talk  and  tell  a  story,  and  give  his 
impressions  in  a  childish  way. 

After  the  arrest  of  the  defendant  the  children  were 
placed  in  the  custody  of  a  neighbor,  who  kept  them 
to  within  a  week  or  ten  days  before  the  trial,  when 
they  were  taken  away  by  a  Mr.  Staheli,  a  brotiier-in- 
law  of  the  defendant,  and  a  brother  of  the  deceased, 
upon  a  written  order  of  the  defendant,  and  he  is  sup- 
posed to  have  taken  the  children  to  somewhere  in  the 
east  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names 
of  Mr.  Gus  C.  Moser  and  Mr.  Roy  K.  Terry,  with  an 
oral  argument  by  Mr.  Moser. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Attorney  General,  and  Mr. 
T.  8.  McKinney,  District  Attorney. 

BENNETT,  J. — The  errors  relied  upon,  upon  this 
appeal,  refer  principally  to  the  admission  of  evi- 
dence on  behalf  of  the  state,  as  to  the  intelligence 
and  capacity  of  these  children,  and  their  ability  to 
talk  and  give  a  statement  of  the  occurrence,  and  the 
statements  of  the  defendant  as  to  his  reason  for  not 
questioning  them,  and  that  they  were  unable  to  talk, 
and  the  denying  of  defendant's  motion  for  a  directed 
verdict  and  to  set  aside  the  judgment  for  lack  of 
evidence. 

1.  We  think  there  was  no  error  of  the  court  in 
admitting  the  evidence  as  to  the  intelligence  and 
capacity  of  the  children.  As  there  were  no  eye- 
witnesses   to    this    tragedy,    except    the    defendant 
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himself  and  these  two  children,  and  the  state  was 
compelled  to  depend  entirely  upon  circumstantial  evi- 
dence to  connect  the  defendant  with  the  death  of  his 
wife,  his  every  word  and  act  in  relation  to  the  trans- 
action, in  so  far  as  it  might  tend  to  show  guilt  upon 
his  part,  was  exceedingly  important.  If  his  actions 
in  relation  to  the  occurrence  were  extraordinary  or 
unusual  in  any  regard,  or  if  his  explanation  of  any 
of  his  actions  was  unreasonable  and  improbable,  it 
became  a  circumstance  to  be  weighed  against  him,  to- 
gether with  the  other  circumstances,  by  the  jury. 

It  was  a  reasonable  contention  on  the  part  of  the 
prosecution,  which  might  weigh  more  or  less  strongly 
with  the  jury,  that  an  innocent  man,  coming  home 
after  a  short  absence,  and  finding  his  wife  shot  to 
death  in  the  yard,  and  the  children  of  that  age  imme- 
diately about,  would  immediately  have  commenced  to 
solicitously  inquire  from  them  as  to  the  way  in 
which  the  tragedy  had  occurred,  and  to  address  him- 
self as  best  he  could  to  obtain  from  their  childish 
intellect  and  childish  minds  some  clue  to  the  cause 
and  manner  of  the  homicide. 

If  he  did  not  do  so — if  he  did  not  make  any  in- 
quiry from  them  whatever,  or  seek  in  any  way  to  ob- 
tain any  information — the  jury  might  consider  it  un- 
usual and  unnatural  conduct,  which  would  weigh 
very  heavily  against  the  truth  of  his  story.  If,  in 
addition  to  this,  he  gave  false  statements  as  to  the 
capacity  and  intelligence  of  the  children,  and  offered 
this  as  an  explanation  for  his  unnatural  and  unusual 
conduct,  it  might  add  strongly  to  the  weight  of  his 
actual  failure  to  inquire. 

It  would  seem  only  natural  that  an  innocent  man,, 
if  confronted  with  a  situation  of  this  kind,  should 
not  only  inquire  himself  of  his  children  in  every  pos- 
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sible  way,  but  should  assist,  and  encourage  the  neigh- 
bors to  talk  with  them  about  it,  and  make  inquiry,  so 
that  every  possible  clue  which  might  indicate  the 
real  cause  of  the  homicide,  and  the  person  who  was 
the  cause  of  it,  might  be  obtained.  Most  persons, 
we  may  assume  under  such  circumstances,  would 
have  been  anxious  to  have  the  neighbors  know  that 
he  had  nothing  to  cover  up,  and  that  he  was  ready 
and  willing  to  throw  any  light  upon  the  transaction 
which  could  possibly  be  secured.  If  the  defendant 
did  not  do  this — ^made  no  inquiry  himself  from  the 
children  as  to  how  the  homicide  had  occurred,  and 
discouraged  others  from  inquiring  of  them  by  dis- 
paraging their  ability  to  talk  and  making  it  appear 
less  than  it  was — that  was  certainly  a  circumstance 
to  be  weighed  against  him  with  other  circumstances 
in  arriving  at  a  conclusion  as  to  whether  his  story  as 
to  his  absence  at  the  time  his  wife  was  shot,  and  his 
innocence  of  any  participation  in  the  tragedy,  was 
true. 

2.  It  is  urged  on  behalf  of  the  defendant  that  these 
declarations  of  the  defendant  in  relation  to  the  capa- 
city of  the  children — ^not  being  made  at  the  inmie- 
diate  time  of  the  homicide,  and  not  being  directly  in 
relation  to  that  occurrence — ^were  not  part  of  the  res 
gestae,  and  a  number  of  authorities,  amongst  others 
State  V.  Smith,  43  Or.  109  (71  Pac.  973),  and  State 
V.  McCann,  43  Or.  155  (72  Pac.  137),  are  cited  to 
support  the  contention.  These  cases  would  be 
squarely  in  point,  if  the  admissibility  of  this  testi- 
mony depended  upon  the  doctrine  of  res  gestae. 
,  But  the  admissibility  of  this  evidence  did  not  depend 
upon  that  doctrine  at  aU.  The  doctrine  of  res  gestae 
applies  where  the  declarations  of  third  parties  are 
offered  in  evidence,  or  where  the  declarations  of  a 
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party  in  his  ovm  favor  are  offered.  In  either  of 
these  cases  the  declaration  is  only  admissible  if  it 
was  made  immediately  at  the  time  of  the  transaction, 
and  was  a  part  of  the  occurrence. 

This  evidence  was  not  admissible  upon  that 
ground,  nor  for  the  purpose  of  impeaching  the  de- 
fendant as  a  witness.  It  was  admissible,  however, 
under  another  elementary  principle,  that  the  declara- 
tions of  a  party,  either  in  a  criminal  or  civil  action, 
are  admissible  agavnst  him  as  declarations  against 
interest.  This  principle  is  too  elementary  and  too 
well  established  to  be  subject  to  any  question.  It 
was  so  at  common  law.  In  Greenleaf  on  Evidence 
(16  ed.),  Volume  1,  Section  171,  it  is  said: 

**The  general  doctrine  is  that  the  declarations  of 
a  party  to  the  record,  or  of  one  identified  in  interest 
with  him,  are,  as  against  such  party,  admissible  in 
evidence. '  * 

And  again  in  Section  195: 

'*In  general,  a  party's  conduct,  so  far  as  it  in- 
dicates his  own  belief  in  the  weakness  of  his  cause, 
may  be  used  against  him  as  an  admission,  subject, 
of  course,  to  any  explanations  he  may  be  able  to 
make  removing  that  significance  from  his  conduct 
In  particular,  ^falsehood  is  a  badge  of  fraud,  and  a 
case  which  is  sought  to  be  supported  by  means  of 
deception  may  prima  facie,  until  the  contrary  be 
shown,  be  taken  to  be  a  bad  and  dishonest  case';  and 
this  applies  equally  to  civil  and  to  criminal  cases.'' 

And  Section  727,  L.  0.  L.,  provides,  that  evidence 
may  be  given  on  the  trial  of  **the  declaration,  act,  or 
omission  of  a  party  as  evidence  against  such  party." 

In  the  case  of  State  v.  Smith,^Z  Or.  109  (71  Pac. 
973),  cited  by  appellant,  the  declarations  of  the  de- 
fendant were  offered  hy  the  defendant  himself,  in  his 
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own  favor,  and  of  course  such  self-serving  declara- 
tions were  not  admissible  in  evidence  in  his  favor, 
unless  they  were  a  part  of  the  res  gestae.  In  State 
V.  McOann,  43  Or.  155  (72  Pac.  137),  the  person 
whose  declarations  were  offered  in  evidence  was  not 
a  party  at  all,  but  a  witness,  and  the  declarations 
offered  were  offered  for  the  purpose  of  impeach- 
ment. These  cases  do  not  bear  at  all  upon  a  case 
like  the  present,  where  the  admissibility  of  the  evi- 
dence depended  upon  the  fact  that  it  was  a  declara- 
tion of  the  defendant  out  of  court,  against  his  own 
interest,  and  in  the  nature  of  an  admission,  and  was 
offered  against  him  and  not  in  his  favor. 

There  was,  therefore,  no  error  in  this  case  in  ad- 
mitting the  declarations  of  the  defendant  that  he  had 
made  no  inquiry  of  the  children  as  to  the  circum- 
stances of  his  wife's  killing,  and  his  explanation  of 
the  reason  why  he  did  not,  and  of  the  falsity  of  that 
explanation,  if  it  was  false.  If  the  four  year  old 
boy  was  an  ordinarily — or  more  than  ordinarily — ^in- 
telligent boy,  and  was  able  to  tell  a  story  in  delation 
to  anything  that  had  occurred,  as  was  testified  by 
the  witnesses,  and  if  he  was  able  to  tell  these  com- 
parative strangers  a  story  of  how  the  killing  oc- 
curred, it  would  surely  be  true  that  the  defendant 
himself,  who  was  their  father,  could  also  have  talked 
with  him  and  elicited  some  story  as  to  the  death  of 
their  mother,  and  how  it  came  about,  and  if  he  made 
no  such  inquiry,  and  did  not  attempt  to  do  so,  as  he 
told  several  witnesses,  according  to  their  testimony, 
and  gave  a  false  reason  for  not  doing  so,  these  were 
circumstances  which  the  jury  had  a  right  to  consider. 

3.  It  is  also  urged  on  behalf  of  the  defendant  that 
it  was  improper  for  the  district  attorney  to  ask  the 
witness  in  the  presence  of  the  jury,  as  to  the  story 
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which  the  children  had  given  of  the  transaction,  giv- 
ing to  the  defendant  and  his  attorney  the  oppor- 
tunity to  object  to  the  testimony,  if  he  saw  fit 
There  was  no  exception  to  the  conduct  of  the  district 
attorney  in  this  regard,  and  the  court  immediately 
ruled  the  question  improper,  and  there  was,  of 
course,  no  exception  to  any  ruling  of  the  court. 
Neither  was  any  alleged  misconduct  of  the  district 
attorney  in  this  regard  made  a  ground  for  a  motion 
for  a  new  trial.  Under  these  conditions,  we  do  not 
think  the  propriety  or  impropriety  of  this  question, 
under  the  circumstances,  is  before  the  court  for  de- 
cision.   • 

Under  such  conditions  the  district  attorney  is 
sometimes  placed  in  a  more  or  less  embarrassing 
position.  Here,  having  proved  the  fact  necessary  to 
his  case,  that  the  child  was  able  to  and  would  talk 
about  what  had  occurred,  and  was  able  to  and  did 
talk  about  the  occurrence,  and  tell  a  story  as  to  how 
his  mother  *s  death  occurred,  the  jury  would  natur- 
ally expect  to  hear  what  that  story  was,  and  would, 
if  the  state  did  not  offer  to  prove  the  same,  be  likely 
to  conclude  that  there  was  something  in  the  state- 
ment that  would  be  against  the  theory  of  the  state, 
and  that  the  state  had  therefore  prevented  the  same 
from  being  disclosed.  The  children  themselves  had 
been  removed  from  the  state  and  were  out  of  reach 
of  a  subpoena.  Probably  the  district  attorney  made 
the  order  of  proof  to  clear  his  skirts  of  any  apparent 
suppression  of  evidence,  leaving  it  to  the  defendant 
to  object  to  the  testimony,  if  he  desired  to  have  it 
excluded. 

Individually,  the  writer  of  this  opinion  can  see  no 
impropriety  upon  the  part'  of  the  district  attorney 
in  offering  to  present  this  proof,  and  giving  the  at- 
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torneys  for  the  defendant  an  opportunity  to  admit 
or  exclude  the  testimony,  as  they  saw  fit  But  in 
any  event  it  is  clear  that  the  question  is  not  before 
the  court,  and  there  is  no  error  of  the  court  in  that 
regard  which  could  result  in  a  reversal. 

4.  Neither  do  we  think  there  was  any  error  in  ad- 
mitting the  written  order  of  the  defendant  to  Mr. 
and  Mrs.  Hinner,  directing  them  to  turn  the  children 
over  to  defendant's  brother-in-law,  to  be  taken  out  of 
the  state.  It  is  true  that  the  action  may  have  been 
entirely  innocent  on  the  part  of  the  defendant,  and 
may  have  been  taken  for  the  best  interests  of  the 
children;  but  coming,  as  it  did,  so  immediately  prior 
to  the  trial,  it  was  a  circumstance  which  might,  in 
the  judgment  of  the  jury,  bear  upon  the  other  evi- 
dence in  the  case,  and,  taken  together  with  the  fact 
that  the  defendant  did  not,  inunediately  after  the 
killing,  make  any  inquiry  of  the  children,  as  to  how 
the  death  of  the  mother  had  occurred,  and  dis- 
couraged others  to  do  so  by  asserting  that  they  could 
not  talk,  the  jury  might  be  justified  in  drawing  the 
inference  that  he  sent  them  away  to  prevent  their 
evidence,  especially  that  of  the  older  child,  from  be- 
ing presented  to  the  jury.  While  the  circumstance 
may  not  have  been  of  great  weight,  yet  it  was  prop- 
erly a  matter  for  the  jury  to  consider,  and  to  be  pre- 
sented to  them  for  that  purpose. 

5.  The  only  other  question  presented  in  the  case  is 
as  to  the  suflBciency  of  the  evidence  to  sustain  the 
verdict  and  make  it  proper  for  the  court  to  deny  the 
motion  for  a  directed  verdict  We  think  the  evi- 
dence was  entirely  sufficient  to  make  the  question 
one  for  the  jury.  That  the  woman  was  killed,  and 
killed  by  two  gunshot  wounds,  was  beyond  question. 
Ho  far  as  the  evidence  disclosed,  the  defendant— ac- 
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cording  to  his  own  statement — was  the  last  known 
adult  person  who  saw  her  before  she  was  killed,  and 
the  first  one  present  after  she  was  killed. 

It  seems  perfectly  plain  that  there  were  only  five 
possible  theories  upon  which  her  death  could  be  ex- 
plained: (1)  Suicide;  (2)  accident;  (3)  accidental 
killing  by  the  four  year  old  child;  (4)  an  attack  and 
killing  by  some  outside  person  during  the  interval 
between  the  time  when  the  defendant  claims  to  have 
gone  for  the  cows  and  his  return;  (5)  killing  by  the 
defendant,  and  the  resulting  untruthfulness  of  his 
story  in  relation  thereto.  The  jury  may  have  elimi- 
nated all  these  theories,  except  the  last,  as  unreason- 
able and  improbable. 

They  may  very  well  have  considered  the  suicide 
theory  as  unreasonable,  and  even  impossible.  In  the 
first  place,  there  was  no  evidence  to  show  that  the 
deceased  was  in  such  a  state  of  health,  or  in  such 
mental  condition,  as  to  be  at  all  likely  to  commit  such 
an  act,  and  indeed  the  effect  of  defendant's  own 
statements  was  against  any  such  conditions.  Then, 
too,  the  character  of  the  gun  and  the  character  of 
the  wounds  and  their  range  might  have  seemed  to  the 
jury  to  make  it  impossible  that  she  could  herself 
have  fired  the  two  shots  in  such  a  way  as  to  make 
the  wounds,  and  take  the  range  which  they  did. 

The  theory  of  accident  might  seem  to  the  jury  just 
as  impossible.  The  fact  that  those  two  wounds,  one 
of  which  broke  the  left  arm  of  the  deceased,  and  the 
other  passed  through  the  heart,  and  must  have  been 
almost  immediately  fatal,  and  the  fact  that  the  gun 
was  a  lever  gun,  which  would  have  to  be  reloaded  by 
throwing  a  cartridge  from  the  magazine  to  the  bar- 
rel, before  the  second  shot  could  be  discharged,  to- 
gether with  the  points  where  the  bullets  entered  and 
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the  range  they  took,  might  well  have  made  it  seem 
to  the  jury  impossible  that  both  these  shots  were 
fired  by  accident,  or  that  one  was  fired  accidentally 
and  the  later  one  intentionally. 

The  diflSculties  in  sustaining  the  theory  that  the  de- 
ceased reloaded  the  gun  by  the  lever  and  fired  one 
of  these  shots  herself  after  the  other  one  had  taken 
effect,  which  would  have  to  be  done,  after  her  left 
arm  was  broken  in  the  one  case,  or  after  she  was 
shot  through  the  heart  in  the  other,  are  obvious.  It 
was  just  as  difficult  to  explain  the  occurrence  upon 
the  theory  that  the  four  year  old  child  fired  both  of 
these  shots  from  some  childish  impulse,  and  was  able 
to  reload  the  gun  between  the  firing  of  the  two  shots. 

There  were  also  difficulties,  although  perhaps  not 
so  entirely  insuperable,  in  the  way  of  the  theory  that 
the  homicide  was  committed  by  an  outsider,  in  an 
attempt  to  rob  or  commit  some  vicious  attack.  There 
is  no  evidence  that  anyone  had  been  seen  in  the  im- 
mediate vicinity  on  that  evening,  and  the  evidence 
tended  to  show  that  search  was  made  and  no  tracks 
were  found  in  the  soft,  sandy  soil  inunediately  sur- 
rounding the  premises.  There  was  no  evidence  of 
any  struggle,  or  that  the  clothes  of  deceased  were 
torn  in  any  wav.  The  evidence  seems  to  have  con- 
clusively estab-.dhed  that  the  shots  in  question  were 
fired  with  the  defendant's  gun,  which  usually  hung 
on^  nails  in  the  middle  or  back  portion  of  the  house. 
It  would  have  to  follow,  if  the  killing  was  done  by  an 
outside  person,  that  he  had  in  some  way  succeeded 
in  getting  possession  of  defendant's  own  gun,  and 
then,  after  killing  Mrs.  ZuUig  with  it,  threw  it  down 
partially  loaded  and  made  his  escape. 

Whether  any  of  these  theories  were  reasonable  and 
probable  was  for  the  jury.    If  these  theories  were 
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eliminated,  it  would  seem  to  follow  inevitably  that 
the  defendant's  story  in  relation  to  the  homicide  was 
not  true,  and  that  he  himself  had  committed  the 
crime. 

Then  there  were  a  number  of  aflSrmative  circum- 
stances which  might  bear  more  or  less  against  the 
defendant — ^his  delay  in  going  for  help  after  he 
reached  home;  his  waiting  to  remove  the  cartridges 
from  the  gun  and  to  wash  and  clean  it;  his  hesitation 
and  reluctance  in  announcing  the  death  of  his  wife, 
and  in  explaining  what  he  claimed  to  know  of  it 
when  he  reached  Anderson's  that  night;  his  dis- 
inclination and  refusal  to  permit  any  of  the  neigh- 
bors to  stay  at  the  house  that  night,  when  they  got 
there  about  midnight;  his  wiping  and  cleaning  up  the 
blood  about  the  premises  before  anyone  reached 
there  to  inspect  it;  his  failure  to  show  any  interest 
in  tracing  the  cause  of  the  death  at  the  coroner's  in- 
quest and  afterward;  his  failure  to  inquire  of  the 
boy,  or  to  make  any  effort  to  find  out  anything  about 
it;  his  claim  that  the  boy  could  not  talk  sufficiently  to 
tell  a  connected  story,  which  the  jury  may  have  be- 
lieved false;  the  burning  up  of  his  wife's  clothing 
which  she  wore  at  the  time  she  was  killed;  the  send- 
ing  the  children  away  immediately  before  the  trial; 
and  many  other  circumstances  were  before  the  jury 
for  its  consideration.  It  is  only  fair  to  say  that 
there  were  also  circumstances  and  features  in  the 
conduct  of  the  defendant  which  seemed  in  his  favor, 
but  all  these  circumstances  for  and  against  were  for 
the  jury,  and  were  submitted  and  no  dpubt  weighed 
by  it, 

6.  A  case  of  circumstantial  evidence  is  peculiarly 
one  for  the  jury.  It  is  for  them  to  weigh  the 
probabilities  and  the  different  theories  presented;  to 
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say  whether  each  theory  is  reasonable  or  possible; 
to  weigh  the  conduct  of  the  defendant  as  presented 
by  the  evidence,  and  say  whether  it  indicated  conscions 
guilt  or  was  the  natural  action  of  an  innocent  man 
under  such  circumstances.  It  is  not  for  us  to  say 
what  our  conclusion  would  be,  in  view  of  the  same 
evidence,  and  under  the  same  circumstances;  but  we 
think  the  evidence  was  entirely  Efficient  to  make  the 
case  one  for  the  consideration  of  the  jury. 

7.  If  the  jury  believed  that  the  defendant  did  the 
killing,  but  they  were  in  doubt,  and  could  not  tell 
whether  it  was  malicious  or  under  sudden  provoca- 
tion, which  would  reduce  it  to  manslaughter,  they 
were  bound  to  give  defendant  the  benefit  of  the 
doubt,  and  bring  in  a  verdict  for  the  lesser  offense: 
Section  1528,  L.  0.  L.  There  was  no  error,  there- 
fore, in  refusing  to  direct,  or  in  refusing  to  set  aside 
the  verdict  when  rendered,  and  grant  a  new  trial. 

8.  The  jury  was  selected  partly  by  the  defendant, 
and  must  be  presumed  to  have  been  entirely  fair,  and 
the  case  was  submitted  to  it  under  instructions  of 
which  there  is  not  the  slighest  complaint. 

We  think  the  judgment  of  the  court  below  must  be 
affirmed.  Affibmed.    BEHBABiNa  Denied. 
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BEOWN  V.  SILVEBTON. 

(190  Pac.  971.) 

Municipal  Corporations— <niarter— Amendments— Eeld  not  to  Super- 
aede  FiXlBtlng  Charter. 

1.  Amendments  of  May  7,  1917,  to  Charter  of  the  Citj  of  Sil- 
Terton,  nnder  Article  II,  Seetion  2,  of  the  Oonetitntion,  and  Article 
IV,  Seetion  la,  bj  adding  thereto  Sections  135-138,  held  to  merely 
supplement  and  not  take  the  place  of  the  then  existing  charter, 
notwithstanding  Article  IV,  Section  22,  of  the  Constitution,  requir- 
ing that  the  revised  act  or  amended  sections  shall  be  set  forth  and 
published  at  length,  such  constitutional  provision  having  no  appli- 
cation where  the  legrislation  merely  adds  new  sections  to  an  exist- 
ing act  without  modifying  or  altering  the  original  act. 

Statutes — Amendments — Constitatlonal     Prorlsion    InappUcable— 
Adding  New  Sections. 

2.  Article  IV,  Seetion  22,  of  the  Constitution,  providing  that  the 
act  revised  or  sections  amended  shall  be  set  forth  and  published  at 
length,  and  not  merely  by  reference  to  title,  does  not  apply  where 
the  legislation  merely  adds  new  sections  to  an  existing  act  without 
modifying  or  altering  the  original  act. 

Municipal    Corporations — Statutes— Jurisdictional    Beqnimnents. 

3.  Statutes  conferring  power  upon  cities  and  towns  must  provide 
for  all  jurisdictional  requirements  compelled  by  the  Constitution, 
but  may,  if  the  legislature  chooses,  add  to  such  jurisdictional  re- 
quirements, though  legislature  is  not  required  to  do  so. 

Municipal    Corporations  —  Exercising    Given    pWer — Jazisdicttonal 
BequlrementB  must  be  Complied  With. 

4.  A  city  or  town  in  exercising  a  given  power  must  heed  every 
jurisdictional  requirement  regardless  of  whether  it  is  purely  statu- 
tory or  required  by  the  Constitution. 

Municipal     Corporations  —  Ordinances  —  AneflsiiMsit  —  Jnrisdictioiisl 
Requirements— Failure  to  Observe. 

5.  Failure  to  observe  a  jurisdictional  requirement,  whether  or- 
ganic or  statutory,  will  usually  defeat  an  ordinance  requiring  an  im- 
provement and  invalidate  an  ordinance  for  an  assessment. 

Municipal   Corporations — Special    ImproTements — Statutes — Consttto- 
tional  Bight  of  Owner  to  be  Heard. 

6.  Statute  providing  for  special  improvements  must  entitle  own- 
ers to  be  heard  at  some  stage  of  the  proceedings,  the  owners'  right 
to  be  heard  being  a  constitutional  right. 

Municipal  Corporations— Improvements — ^Bight  to  Bemoostrate — Only 
Created  by  Statute. 

7.  The  right  to  file  an  operative  and  self-executing  remonstrance 
ftgainst  improvements  exists  only  where  the  statute  creates  the  right. 
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Mnnldpal     Oorporations  —  Improvements  — ^Rennosstraaee — Mistaic^^ 
jmigdlctioiL 

8.  That  city  council,  when  passing  upon  remonstrance  to  special 
improvements  by  abutting  owners  under  Charter  of  City  of  Silver- 
ton,  Section  71  (as  in  force  in  1914),  fc«{^  a  sufficient  remonstrance  in- 
sufficient because  of  a  mistake  in  construction  of  charter  provisionB 
as  to  sufficiency  of  remonstrance^  did  not  affect  the  sufficiency  of 
the  remonstrance  to  oust  the  council's  jurisdiction  to  make  the  im- 
provement. 

Taxation— Attribute  of  Sovereignty. 

9.  The  power  to  tax  is  an  attribute  of  sovereignty. ' 

Munlcii»al  Corporations— Special  Assessment— Power  of  Taxatton. 

10.  The  power  to  levy  a  s^^ecial  assessment,  though  it  is  to  be 
differentiated  from  a  pure  tax,  is  a  branch  of  the  power  of  taxa- 
tion, and  when  exercised  is  a  manifestation  of  sovereignty. 

Constitutional    Law — Special    ImproTement  —  Bemonstraace — Special 
Assessments. 

11.  The  filing  of  an  operative  and  self-executing  remonstrance  to 
construction  of  a  special  improvement  by  abutting  owners  under 
City  of  Silverton  Charter,  Section  71  (as  in  force  in  1914),  conferring 
on  abutting  owners  the  right  to  file  such  a  remonstrance,  would  not 
result  in  a  contract  with  attending  contractual  rights  and  obligations, 
the  fundamental  doctrines  of  special  assessments  not  being  based 
upon  the  principles  of  contract. 

Municipal  Corporations — Wtea  IieglsUtnre  nuiy  Beassees  and  Cure 
Defecta 

12.  The  legislature  may  ratify  and  cure,  through  reassessment, 
that  which  might  have  been  constitutionally  and  lawfully  authoiw 
ized  in  the  first  instance,  but  cannot  validate  retrospectively  what 
it  could  not  have  originally  authorized,  the  power  to  validate  a  tax 
or  assessment  rendered  invalid  by  errors  or  omissions  being  an  ea- 
sential  attribute  of  the  sovereign  power  of  taxation. 

Constitutional  Law — ^Bemonstrance — Not  to  Preclude  Beassessment — 
Due  Process  of  Law. 

13.  Beassessment  proceedings  under  Charter  of  City  of  Silverton, 
Sections  135-138,  made  necessary  because  of  invalidity  of  original 
assessment  for  city  council's  lack  of  jurisdiction  to  proceed  with  the 
improvement  owing  to  sufficient  remonstrance  thereto  by  abutting 
owners  under  Section  71,  held  not  unconstitutional  on  the  theory 
that  it  is  the  taking  of  property  without  due  process  of  law,  since 
the  legislature,  in  prescribing  the  procedure  with  reference  to  the 
construction  of  such  improvement,  was  not  required  to  have  in- 
cluded the  provision  making  a  remonstrance  a  bar  to  further  pro- 
ceedings, and  therefore  the  city,  under  the  home-rule  amendments, 
by  its  legislative  power  could  amend  the  law  so  as  to  make  the  pro- 
ceedings valid  notwithstanding  such  remonstrance. 

Statutes — Construction. 

14.  Laws  will  not  be  interpreted  to  be  retrospective  unlesa  by 
their  terms  they  are  clearly  intended  to  be  so. 


ISept.  1920.]  Beown  v.  Silveeton.  443 

Municipal   Oorporatloiis  —  Oharter— AmendmentB  Providing  for  Be- 
asBessment— Ooofltmction. 

15.  Amendments  of  1917  to  Citj  of  Silverton  charter,  enacted  by 
adding  Sections  135-138  thereto,  providing  for  reassessment  where 
assessment  for  special  improvement  "which  has  heretofore  or  which 
maj  hereafter  be  made/'  construed  to  operate  retrospectively  and  to 
affect  invalid  assessment  levied  prior  to  the  amendment. 

From  Marion:  Pbboy  E.  Kelly,  Judge. 

Department  1. 

This  is  a  suit  to  enjoin  the  City  of  Silverton  from 
collecting  a  reassessment  made  on  account  of  a  street 
improvement.  Section  71  of  the  municipal  charter, 
which  was  in  force  in  1914,  empowered  the  council  to 
improve  the  streets;  but  this  section  of  the  charter 
also  provided  that  **the  owner  or  owners  of  two 
thirds  of  the  property  next  adjacent  thereto  may 
make  and  file  with  the  council  a  written  remonstrance 
against  the  proposed  improvement,  and  thereupon 
the  same  shall  not  be  proceeded  with.^*  The  charter 
made  the  abutting  property  liable  for  the  cost  of 
street  improvements:  Laws  1891,  pp.  539,  542.  In 
April,  1914,  the  council  ordered  that  McClaine  Street 
be  covered  with  a  hard-surface  concrete  pavement, 
and  caused  notices  to  be  published  of  its  intention  to 
pave  the  street.  Within  the  time  fixed  by  the  char- 
ter the  plaintiffs  and  other  abutting  owners  filed  a 
remonstrance  against  the  proposed  improvement. 
Acting  on  the  theory  that  only  the  front  footage  of 
the  adjacent  property  should  be  counted  on  the 
remonstrance,  the  council  decided  that  the  remon- 
strance did  not  represent  **two  thirds  of  the  prop- 
erty next  adjacent  *  *  to  the  improvement,  and  a  contract 
for  laying  the  pavement  was  let  to  C.  A.  Hartley 
on  July  15,  1914.  The  contractor  laid  the  pave- 
ment, and  on  October  21,  1914,  upon  the  recommen- 
dation of  the  city  engineer,  the  council  accepted  the 
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improvement.  Subsequently,  in  conformity  with  the 
directions  of  the  charter,  the  council  passed  an  ordi- 
nance assessing  the  cost  of  the  improvement  against 
abutting  property. 

On  June  14,  1914,  J.  G.  Lais,  together  with  J.  M, 
Brown,  E.  J.  Brown,  M.  Small,  J.  H.  Brewer,  A.  F. 
Blackerby  and  Sophia  Blackerby,  the  plaintiffs  in  the 
present  suit,  commenced  a  suit  to  enjoin  the  munici- 
pal authorities  from  letting  the  contract  and  pro- 
ceeding with  the  improvement.  The  city  answered  by 
claiming  that  the  remonstrance  did  not  represent  the 
necessary  number  of  front  feet  to  make  it  effective. 
After  hearing  the  evidence  in  that  case  the  circuit 
judge  decided  that  the  remonstrance  was  insufficient, 
and  rendered  a  decree  dissolving  a  preliminary  in- 
junction and  dismissing  the  suit,  and  then  the  plain- 
tiffs in  that  case  appealed.  Instead  of  discontinuing 
the  work  pending  the  appeal,  the  city  proceeded  with 
the  improvement  and  completed  it  before  the  appeal 
was  heard  in  this  court.  The  appeal  finally  ter- 
minated on  January  16,  1917,  in  a  decree  enjoining 
the  city  from  assessing  the  abutting  property  with 
the  cost  of  the  improvement.  The  decree  in  this 
court  was  based  upon  our  conclusion  that  under  the 
terms  of  the  charter  the  sufficiency  of  the  remon- 
strance should  be  measured  by  the  superficial  area  of 
the  abutting  property,  and  not  by  the  number  of 
front  feet  **  adjacent  ^^  to  the  improvement,  and  that 
when  so  measured  the  remonstrance  was  sufficient  to 
prevent  the  improvement:  Lais  v.  SUverton,  77  Or. 
434  (147  Pac.  398,  150  Pac.  269,  151  Pac.  712);  Lais 
V.  SUverton,  82  Or.  503  (162  Pac.  251). 

Acting  under  the  authority  of  Article  11,  Section  2, 
and  Article  IV,  Section  la,  of  the  state  Constitution, 
the  legal  voters  of  Silverton  at  an  election  held  on 
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May  7,  1917,  amended  the  charter  by  adding  to  it 
sections  numbered  135,  136,  137  and  138.  The 
amendment,  so  far  as  it  is  material  here,  reads  as 
follows : 

**An  Act 

**  Submitted  by  the  common  council  of  the  city  of 
Silverton,  Marion  County,  Oregon,  to  the  legal  voters 
thereof  to  amend  an  act  entitled  *An  act  to  incorpo- 
rate the  city  of  Silverton,  Marion  County,  State  of 
Oregon,'  filed  in  the  oflBce  of  the  secretary  of  state 
on  the  18th  day  of  February,  1891,  to  provide  that 
whenever  any  assessment  to  cover  the  cost  of  a,rry 
public  improvement  heretofore  or  hereafter  made 
shall  be  annulled,  set  aside,  or  declared  to  be  invalid, 
or  shall  be  repealed  by  any  court  or  other  tribunal, 
or  by  the  council,  the  council  may,  by  ordinance,  re- 
assess the  cost  of  such  improvement  upon  the  prop- 
erties benefited  to  the  extent  of  their  respective  and 
proportionate  share  of  the  full  cost  of  said  improve- 
ment 

'*Be  it  enacted  by  the  people  of  the  city  of  Silver- 
ton,  Marion  County,  State  of  Oregon: 

**Be  it  enacted  by  the  common  council  of  the  city 
of  Silverton,  Marion  County,  State  of  Oregon: 

*'The  city  charter  of  the  city  of  Silverton,  Marion 
County,  State  of  Oregon,  is  hereby  amended  to  read 
as  follows: 

**  Section  135. — ^Whenever  any  assessment  for  the 
opening,  altering,  grading  or  other  repair  or  im- 
provement of  any  street,  or  the  construction,  recon- 
struction or  repair  of  any  water  or  sewer  plants, 
systems,  mains  or  laterals,  or  for  any  local  improve- 
ment whatsoever,  which  has  heretofore,  or  which  may 
hereafter  be  made  by  the  city  has  been,  heretofore, 
or  shall  hereafter  be,  set  aside,  annulled,  vacated  or 
declared  void,  or  its  enforcement  enjoined  or  refused 
by  any  court,  directly  or  indirectly,  or  when  the 
council  shall  be  in  doubt  as  to  the  validity  of  any 
assessment,  or  any  part  thereof,  the  council  may,  by 
ordinance,  make  a  new  assessment  or  reassessment 
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upon  the  lots,  blocks  or  parcels  of  lands  which  have 
been  benefited  by  such  improvement,  to  the  extent  of 
their  respective  and  proportionate  share  of  the  full 
value  thereof.  Such  reassessment  shall  be  based 
uponr  the  special  and  peculiar  benefit  of  such  im- 
provement, to  the  respective  parcels  assessed,  at  the 
time  of  the  original  making  of  the  improvement,  but 
shall  not  exceed  the  amount  of  such  original  assess- 
ment. Interest  thereon  at  the  legal  rate  may  be 
added  from  the  time  when  such  improvement  was 
completed  at  the  discretion  of  the  council.  Such  re- 
assessment shall  be  made  in  an  equitable  manner, 
and  as  nearly  as  may  be  in  accordance  with  the  pro- 
visions of  the  charter  in  force  at  the  time  it  is  made. 
But  the  council  may  adopt  a  different  plan  of  appor- 
tionment of  benefits  when,  in  its  judgment,  essential 
to  secure  an  equitable  assessment.  The  proceedings 
required  by  this  charter  to  be  had  prior  to  the  mak- 
ing of  the  original  assessment  shall  not  be  required 
to  be  taken  or  had  within  the  intent  of  this  section 
in  the  making  of  such  reassessment. 

**  Section  136. — Such  reassessment  shall  be  made 
and  shall  become  a  charge  upon  the  property  upon 
which  the  same  is  laid,  notwithstanding  the  omission, 
failure  or  neglect  of  any  oflBcer,  body  or  person  to 
comply  with  the  provisions  of  the  charter  of  the  city 
of  Silverton,  or  laws  of  the  State  of  Oregon,  con- 
nected with  or  relating  to  such  improvement  or  assess- 
ment, and  notwithstanding  the  proceeding  of  the 
council,  or  any  other  officer,  board  or  body,  or  public 
authority,  contractor  or  any  other  person  connected 
with  such  work  or  contract  may  have  been  defective, 
irregular  or  void,  and  notwithstanding  any  such 
irregularity  or  defect  may  be  jurisdictional,  and  the 
provisions  hereof  authorizing  a  reassessment  shall 
apply  where  an  improvement  has  been  made,  not- 
withstanding a  remonstrance  sufficient  to  defeat  the 
same  shall  be  filed,  in  the  same  manner  and  to  the 
same  extent  as  the  provisions  hereof  would  apply  in 
the  case  of  any  other  defect,  irregularity  or  circum- 
stance rendering  the  proceeding  void.    The  council 


Sept.  1920.]  Brown  v.  Silverton.  447 

shall,  by  resolution,  declare  the  district,  and  desig- 
nate the  properties  that  have  been  or  will  be  bene- 
fited by  the  improvement  for  which  the  reassessment 
is  naade,  and  shall  direct  the  recorder  to  prepare  a 
preliminary  assessment  upon  the  property  included 
therein,  within  a  time  to  be  fixed  by  such  resolution. 
Upon  the  passage  of  such  resolution  the  recorder 
shall,  as  soon  thereafter  as  such  reassessment  is  pre- 
pared, give  notice  by  two  successive  publications  in 
one  of  the  city  newspapers  that  such  preliminary 
assessment  is  on  file  in  his  oflSce,  giving  the  date  of 
the  passage  of  the  resolution  directing  the  making 
of  the  same,  and  stating  the  time  at  which  the  coun- 
cil will  hear  and  consider  the  objections  to  said  re- 
assessment by  parties  aggrieved  thereby  and  notifying 
such  persons  not  to  depart  from  any  such  hearing  or 
meeting  until  such  reassessment  has  been  completed. 
And  the  auditor  shall  forthwith,  following  the  pas- 
sage of  such  resolution  also  mail  to  the  owner  of 
each  lot  thereof,  or  tract  of  land  affected  by  such 
assessment,  or  to  his  agent,  at  the  last  known  post- 
office  address  thereof,  notice  substantially  similar  to 
that  required  to  be  .published.  If  the  postoffice 
address  be  unknown,  then  such  notice  shall  be  mailed 
to  such  owner  or  agent  at  Silverton,  Marion  County, 
Oregon. 

**  Section  137. — The  owner  of  any  property  which 
is  assessed  on  such  reassessment,  or  any  person  hav- 
ing interest  therein,  may,  within  ten  days  from  the 
date  of  the  last  publication  of  the  published  notice, 
file  with  the  recorder  objections  in  writing  to  such 
assessment.  At  the  time  appointed  in  such  pub- 
.lished  notice  the  council  shall  hear  and  determine  all 
objections  which  may  have  been  filed  by  any  inter- 
ested party.  The  council  shall  have  the  power  to 
adjourn  such  hearing  from  time  to  time  and,  in  its 
discretion,  to  revise,  correct  or  set  aside  such  pre- 
liminary assessment  and  order  the  remaking  thereof, 
and  pass  an  ordinance  approving  and  confirming 
snch  reassessment  as  corrected  and  remade  by  it. 
And  the  decision  of  the  council  shall  be  final  with 
respect  to  the  regularity,  validity  and  correctness  of 
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the  reassesBineiit.  When  such  reassessment  is  com- 
pleted and  confirmed  it  shall  be  enjtered  in  the  docket 
of  city  liens,  and  shall  be  enforced  and  collected  in 
the  same  manner  that  other  assessments  for  local 
improvements  are  enforced  and  collected  nnder  this 
charter  and  the  laws  governing  the  city  of  Silver- 
ton.'' 

Pursuant  to  the  authority  conferred  by  the  amend- 
ment, the  council  on  August  6,  1917,  regularly  de- 
clared its  intention  to,  reassess  the  '' adjacent''  lands 
benefited  by  the  improvement  to  the  extent  of  their 
proportionate  share  of  the  cost.    The  council  also  de- 
fined the  district  which  had  been  benefited  by  the  un- 
provement,  and  directed  the  recorder  to  prepare  a 
preliminary  assessment  upon  such  designated  prop- 
erty.   The  recorder  made  a  preliminary  assessment, 
and  a  notice  was  duly  published  stating  that  the 
coxmcil  would  convene  on   September  4,  1917,   and 
hear  any  objections  that  might  be  made.    The  plain- 
tiffs appeared  and  interposed  objections  to  the  pro- 
posed reassessment;  but  the  council  disallowed  the 
objections,  and  then  passed  a  reassessment  ordinance 
charging    the   cost    of    improving    McClaine    Street 
''against  the  property  adjacent  to  and  abutting  upon 
said  portion  of  said  street  which  has  been  specially 
and  peculiarly  benefited  by  such  improvement  to  the 
extent  of  Jts  respective  and  proportionate  share  of 
the  full  value  thereof. ' '    After  the  enactment  of  the 
reassessment   ordinance   the  plaintiffs   brought    this 
suit  for  the  purpose  of  annulling  the  reassessment 
proceedings.    A  trial'  in  the  Circuit  Court  resulted 
in  a  decree  dismissing  the  suit  without  costs,  and  the 
plaintiffs  appealed.  Apfibmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  C.  Winslow  and  Mr.  Richard 
W.  Montague. 
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For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  McNary  £  McNary  and  Mr.  E.  M.  Page, 
with  an  oral  argument  by  Mr.  John  H.  McNary. 

HAEEIS,  J.— The  plaintiffs  contend:  (1)  That  the 
pavement  was  not  laid  in  accordance  with  the  terms 
of  the  contract;  (2)  that  because  of  its  form,  the 
amendment  adopted  by  the  legal  voters  of  Silverton 
in  1917  displaced  and  supplanted  the  original  char- 
ter, with  the  result  that  the  amendment  alone  con- 
stitutes the  whole  charter;  and  (3)  that  the  reassess- 
ment proceedings  are  unconstitutional  and  void  for 
the  reason  that  they  amount  to  a  taking  of  property 
without  due  process  of  law. 

The  complaint  alleges  that  the  contractor  failed  to 
comply  with  his  contract  by  failing  to  roll  the  sub- 
grade  with  a '10-ton  roller  *' until  same  made  no  im- 
pression thereon'';  by  estimating  the  component 
parts  of  the  pavement  instead  of  measuring  them; 
by  using  cement  without  submitting  samples  to  the 
city;  by  neglecting  to  tamp  the  mixture  placed  in 
position  on  the  street  with  iron-shod  rammers;  and 
by  permitting  heavy  loads  to  be  hauled  over  the 
pavement  before  it  hardened.  The  same  contention, 
based  upon  the  same  grounds  of  alleged  failure  of 
performance,  was  urged  in  McGlaine  v.  Silverton,  83 
Or.  26  (162  Pac.  496),  where,  when  speaking  of  the 
same  contract  and  the  same  improvement  as  are  in- 
volved here,  it  was  said  that  the  evidence  submitted 
there  did  not  justify  this  court  in  reviewing  the  con- 
clusion of  the  municipal  authorities  that  there  was  a 
substantial  compliance  with  the  contract.  A  tran- 
script of  the  evidence  submitted  in  McClaine  v. 
Silverton  was  by  a  stipulation  of  the  parties  here 
received  as  evidence  in  the  present  case.    In  addition 
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to  the  transcript  referred  to,  the  trial  court  heard 
the  testimony  of  eight  witnesses,  of  whom  three  were 
called  by  the  plaintiffs  and  five  by  the  defendants. 
The  trial  court  in  the  instant  case  found  from  the 
evidence  that  **said  improvement  was  completed  sub- 
stantially as  agreed  upon.  * '  Here,  as  in  McClaine  v. 
SUvertoUf  the  evidence  is  conflicting,  and  after  a 
careful  examination  of  the  whole  record,  we  do  not 
feel  justified  in  disturbing  the  findings  of  the  trial 
jndge. 

1.  The  contention  that  the  amendment  constitutes 
the  whole  charter  is  without  merit.  In  1891  the 
legislature  enacted  a  charter  consisting  of  130  sec- 
tions: Laws  1891,  p.  530.  In  1911,  the  legal  voters 
exercised  the  power  of  the  initiative,  and  added  sec- 
tions 131,  132,  133  and  134  to  the  charter.  The 
amendment  of  1917  merely  enlarges  tha  then  existing 
charter  by  adding  four  sections,  and  by  numbering 
them  consecutively  with  reference  to  the  134  sections 
of  the  then  existing  charter.  The  amendment  of 
1917  conferred  the  power  of  reassessment  where  that 
power  did  not  previously  exist.  The  amendment  of 
1917  was  not  enacted  as  a  revision  of  the  original 
charter,  nor  as  a  substitute  for  all  that  had  been 
done  before;  but  it  was  passed  as  a  supplement  to 
the  then  existing  charter.  The  amendment  did  not 
change  or  modify  a  single  word  in  any  of  the  134 
preceding  sections.  Sheridan  v,  Salem,  14  Or.  328 
(12  Pac.  925),  is  a  precedent  squarely  in  point,  for 
there  the  facts  were  like  those  presented  here,  and  it 
was  there  ruled  that  the  amendment  was  not  con- 
trolled by  Article  IV,  Section  22,  of  the  state  Con- 
stitution, which  commands  that  *'no  act  shall  be  re- 
vised or  amended  by  mere  reference  to  its  title,  but 
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fhe  act  revised  or  sections  amended  shall  be  set  forth 
and  published  at  length/' 

2.  Even  though  we  assume,  without  deciding,  that 
Article  FV,  Section  22,  of  the  state  Constitution,  gov- 
erns not  only  the  legislative  assembly  when  adopting 
an  act,  but  also  controls  the  legal  voters  of  cities  and 
towns  when  exercising  the  power  of  the  initiative, 
nevertheless  this  section  of  the  Constitution  does  not 
apply  to  the  amendment  of  1917,  for  the  reason  that 
legislation  which  does  no  more  than  to  add  new  sec- 
tions to  an  existing  act,  without  modifying  or  alter- 
ing the  original  act,  does  not  come  within  the  em- 
brace of  constitutional  provisions  like  Article  IV, 
Section  22,  of  our  Constitution:  2^  E.  C.  L.  875. 

The  principle  announced  and  applied  in  Ndttage  v. 
Portland,  35  Or.  539  (58  Pac.  883,  76  Am.  St.  Rep. 
513) ;  Phipps  v.  Medford,  81  Or.  119  (156  Pac.  787, 
158  Pac.  666);  Wagoner  v.  La  Grande,  89  Or.  192 
(173  Pac.  305),  supports  the  conclusion  that  the  re- 
assessment proceedings  are  constitutional  and  valid: 
See,  also,  Wilson  v.  Portland,  87  Or.  507,  514  (169 
Pac.  90,  171  Pac.  201) ;  Ukase  Investment  Go.  v. 
Portland,  95  Or.  176  (186  Pac.  558) ;  Gardner  v.  Port- 
land,  95  Or.  378  (187  Pac.  306).  Although  our 
conclusions  could  be  securely  rested  upon  the  prece- 
dents already  mentioned,  yet,  because  of  the  earnest 
and  learned  arguments  made  by  counsel  for  the 
plaintiffs  in  their  written  brief  and  at  the  hearing, 
we  have  examined  the  subject  anew. 

Jurisdictional  requirements  concerning  street  im- 
provements and  special  assessments  may,  for  the 
purposes  of  this  discussion,  be  divided  into  two 
classes:  (1)  Those  which  arise  out  of  and  are  com- 
pelled by  organic  law;  and  (2)  those  which  arise  out 
of  and  are  compelled  only  by  statutory  law:  Gray 
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on  Limitations  of  Taxing  Power,  616.  The  first 
class  finds  its  source  in  written  constitutions;  the 
other  in  legislative  assemblies. 

3.  When  any  given  power  is,  by  a  statute  enacted 
by  a  legislative  assembly,  conferred  upon  cities  and 
towns,  that  statute  must,  in  order  to  make  snch 
power  available,  provide  for  all  jurisdictional  re- 
quirements compelled  by  the  Constitution;  but  the 
legislature  need  not,  although  it  may  if  it  chooses, 
add  to  such  jurisdictional  requirements  as  are  com- 
pelled by  the  Constitution.  Jurisdictional  acts  made 
necessary  by  the  organic  law  may  for  present  pur- 
poses be  termed  indispensable,  for  the  reason  that 
any  attempt  by  legislation  to  confer  a  power  is  in- 
effective unless  provision  is  made  for  such  jurisdic- 
tional acts;  while  those  made  necessary  by  statute 
only,  and  not  required  by  the  Constitution,  may  be 
called  dispensable,  for  the  reason  that  the  legislature 
is  not  obliged  to  provide  for  them,  although  it  may 
do  so  if  it  wishes.  If  the  legislature  does  prescribe 
jurisdictional  acts  in  addition  to  those  required  by 
the  Constitution,  then  the  sum  of  these  jurisdictional 
requirements,  organic  and  indispensable  as  weU  as 
statutory  and  dispensable,  constitutes  the  mode,  and 
therefore  the  measure  of  the  power  exercisable  by 
the  municipality. 

4,  5.  So  far  as  the  city  or  town  is  concerned,  it  is 
obliged  to  heed  every  jurisdictional  requirement,  re- 
gardless of  whether  such  requirement  is  purely  stat- 
utory or  essentially  organic  in  its  nature,  for  both 
the  Constitution,  and  ordinarily  the  legislature,  are 
of  superior  authority;  and,  therefore,  failure  to  ob- 
serve a  jurisdictional  requirement,  whether  organic 
or  statutory,  will  usually  defeat  an  ordinance  order- 
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ing  an  improvement,  and  invalidate  an  ordinance  for 
an  assessment. 

6.  The  right  to  be  heard  at  some  stage  of  the  pro- 
ceedings arises  out  of  the  Constitution.  The  legis- 
lature, when  enacting  the  charter  of  1891,  complied 
with  the  Constitution,  and  made  provision  for  notice 
and  an  opportunity  to  be  heard.  These  were  indis- 
pensable and  jurisdictional  requirements. 

7.  The  charter  of  1891   also  provided  that  a  re- 
monstrance, when  signed  by  the  owners  of  two  thirds 
of  the  property  adjacent  to  the  proposed  improve- 
ment, should  operate  as  a  bar  to  further  proceedings 
and  prevent  the  improvement.    While,  strictly  speak- 
ing, a  sufficient  remonstrance  ousts  jurisdiction,  we 
may,  for  convenience,  speak  of  the  filing  of  such  a 
remonstrance  as  a  jurisdictional  act.    The  effect  of 
a  remonstrance  is  dependent  wholly  upon  the  statute. 
A    remonstrance    may    of    itself    evidence    the    dis- 
approval of  its  signers,  and  show  that  they  do  not 
acquiesce  in  a  proposed  improvement;  but  it  has  no 
legal  effect  except  as  provided  by  statute.    The  right 
to  file  an  operative  and  self-executing  remonstrance 
exists  only  where  the  statute  creates  the  right;  and, 
therefore,  we  may  speak  of  the  remonstrance  filed 
by  the  plaintiffs,  and  others  in  1914,  as  a  dispensable 
jurisdictional   act:   Page   &   Jones   on    Taxation   by 
Assessment,   §803;  City  Street  Improvement  Co.  v. 
Laird,  138  Cal.  27  (70  Pac.  916) ;  City  of  Atchison  v. 
rrice,  45  Kan.  296  (25  Pac.  605). 

8.  The  couxicil,  it  is  true,  when  passing  upon  the 
remonstrance,  decided  that  the  sufficiency  of  the  re- 
monstrance should,  under  the  terms  of  the  charter, 
be  measured  by  the  number  of  front  feet  abutting 
upon  the  proposed  improvement,  and  not  by  the 
superficial  area  of  the  f^djacent  property.    The  cir- 
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cumstance  that  the  council  was  mistaken  in  its  con- 
struction of  the  charter  cannot  affect  the  question,  for 
the  fact  remains  that  the  remonstrance  was  sufficient 
to  oust  the  councirs  jurisdiction  to  make  the  improve- 
ment. 

9,  10.  The  power  to  tax  is  an  attribute  of  sover- 
eignty, and  the  power  to  levy  a  special  assessment, 
although  it  is  to  be  differentiated  from  a  pure  tax, 
is  a  branch  of  the  power  of  taxation,  and  when  exer- 
cised is  a  manifestation  of  sovereignty. 

11.  The  fundamental  doctrine  of  special  assess- 
ments is  not  based  upon  the  principles  of  contract; 
and,  therefore,  the  charter,  conferring  the  right  to 
file  an  operative  and  self-executing  remonstrance, 
plus  the  filing  of  such  remonstrance,  did  not  result  in 
a  contract  with  attending  contractual  rights  and 
obligations:  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  324  (45  L.  Ed.  879,  21  Sup.  Ct.  Eep.  625); 
Seattle  v.  Kelleher,  195  U.  S.  351  (49  L.  Ed.  232,  25 
Sup.  Ct.  Eep.  44,  see,  also,  Bose's  U.  S.  Notes); 
Colby  V.  Medford,  85  Or.  485,  525  (167  Pac.  487); 
Howell  V.  Buffalo,  37  N.  Y.  267. 

As  said  in  Nottage  v.  Portland,  35  Or.  539,  548  (58 
Pac  883,  76  Am.  St.  Eep.  513) : 

*  *  It  may  be  regarded  as  settled  that  the  legislature 
may,  unless  restricted  by  the  state  Constitution, 
legalize  or  validate  retrospectively  a  proceeding  for 
the  improvement  of  a  street  which  it  might  have  au- 
thorized in  advance,  and  it  may  also  cure  defects  in 
or  make  inunaterial  statutory  requirements  which  it 
could  have  dispensed  with  in  the  first  instance." 

The  doctrine,  as  expressed  in  Frederick  v.  Seattle, 
13  Wash.  428,  432  (43  Pac.  364,  365),  is  as  follows: 

**The  rule  deduced  from  all  the  authorities  seems 
to  be,  in  substance,  that  if  the  legislature  had  the 
power  in  the  first  instance  to  make  valid  the  assess- 
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ment  without  the  requirement  which  was  disregarded 
by  the  authorities,  it  can  by  legislative  enactment 
dispense  with  that  requirement  in  providing  for  a 
new  assessment." 

12.  In  brief,  the  legislature  may  ratify  and  cure 
through  reassessment  that  which  it  might  have  con- 
stitutionally and  lawfully  authorized  in  the  first  in- 
stance. The  power  to  validate  a  tax  or  assessment 
rendered  invalid  by  errors  or  omissions  is  an  essen- 
tial attribute  of  the  power  vested  in  the  legislature 
in  its  control  over  the  sovereign  power  of  taxation, 
and  is  necessarily  without  limit  except  as  restricted 
or  limited  by  the  Constitution,  in  cases  where  the 
legislature  could  originally  authorize  the  tax  or 
assessment,  although  it  cannot  validate  retrospec- 
tively what  it  could  not  originally  have  authorized. 
If  a  jurisdictional  act  is  a  ** dispensable  act"  within 
the  meaning  of  those  words  as  here  used,  the  rule, 
subject  to  certain  possible  exceptions,  is  that  the 
legislature  can  cure  a  defect,  which  has  resulted  from 
failure  to  do  a  dispensable  jurisdictional  act,  by  pro- 
viding for  a  reassessment:  Spencer  v.  Merchant,  125 
U.  S.  345  (31  L.  Ed.  763,  8  Sup.  Ct.  Rep.  921); 
Seattle  v.  Kelleher,  195  U.  S.  351  (49  L.  Ed.  232,  25 
Sup.  Ct.  Eep.  44,  see,  also,  Eose's  U.  S.  Notes) ;  Peo- 
pie  V.  Supervisors,  26  Mich.  22;  In  re  Commissioners 
of  Elizabeth,  49  N.  J.  Law,  488  (10  Atl.  363) ;  Mills 
V.  Charleston,  29  Wis.  400  (9  Am.  Rep.  578) ;  Sander^ 
son  V.  Herman,  108  Wis.  662  (84  N.  W.  890,  85  N.  W. 
141) ;  Mayor  v.  Ulm^n,  79  Md.  469  (30  Atl.  43) ;  City 
of  Chester  v.  Black,  132  Pa.  568  (19  Atl.  276,  6 
Li.  R.  a.  802) ;  Gray  on  Limitations  of  Taxing  Power, 
§  1282  et  seq. ;  25  R.  C.  L.  Ill, .  171 ;  Hamilton  on 
Special  Assessments,  §  823 ;  Reiff  v.  Portland,  71  Or. 
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421,  427  (141  Pac.  167,  142  Pac.  827,  L.  E.  A.  1915D, 
772). 

Reassessment    proceedings    have    been    sustained: 
Where  the  reassessment  was  levied  to  pay  for-an 
improvement    for    which,    when    the    improvement 
was    made,    there    was    no    statutory    authority   to 
levy  an  assessment  as   to   a  part   of  the  improve- 
ment,   and    for    which    part  the    municipality    had 
determined  to  pay  by  general   taxation    {Seattle  v. 
Kelleher,  195  U.  S.  351  [49  L.  Ed.  232,  25  Sup.  Ct 
Rep.  44] ) ;  where  the  petition  for  the  improvement 
did  not  contain  the  names  of  owners  of  one  half  of 
the  property  fronting  on  the  proposed  improvement 
{Notta^e  V.  Portland,  35  Or.  539   [58  Pac.  883,  76 
Am.  St.  Rep.  513]) ;  where  the  work  was  done  under 
a  void  contract  {Wagoner  v.  La  Grande,  89  Or.  192 
[173  Pac.  305]) ;  where  there  was  a  failure  to  observe 
a  provision  of  the  charter  requiring  the  giving  of 
notice   before   commencing   the   construction    of   the 
improvement   {Phipps  v.  Mcdford,  81  Or.   119   [156 
Pac.  787,  188  Pac.  666] ) ;  where  the  original  assess- 
ment was  void,  because  of  the  failure  to  procure  the 
consent  of  the  necessary  number  of  property  owners 
{In  re  Antwerp,  56  N.  Y.  261) ;  where  the  original 
assessment  was  void  because  the  contract  for  the  im- 
provement was  illegally  let  {St.  Paul  v.  MiUlen,  27 
Minn.  78  [6  N.  W.  424]);  where  the  order  directing 
the  improvement  was  void  because  of  jurisdictional 
defects   {State  v.  District  Court,  95  Minn.   183   [103 
N.  W.  881]);  where  the  order  for  the  improvement 
was  void  because  made  without  a  certificate  of  the 
city   assessor    {Howell  v.   Buffalo,   37   N.    Y.    267); 
where  the  assessment  was  void  because  there  was  no 
petition  signed  by  the  owners  of  more  than  three 
fifths  of  the  front  feet  abutting  upon  the  improve- 
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ment  {Frederick  v.  Seattle,  13  Wash.  428  [43  Pac. 
364] ) ;  where  there  was  no  estimate  of  the  cost  sub- 
mitted by  the  engineer  of  the  council  before  making 
the  contract  {Emporia  v.  Norton,  13  Kan.  569,  588) ; 
where  the  paving  was  done  under  authority  of  an  act 
subsequently  declared  unconstitutional  {Chester  City 
V.  Black,  132  Pa.  568  [19  Atl.  276,  6  L.  B.  A.  802]) ; 
where  the  order  directing  the  improvement  is  by 
charter  declared  to  be  of  no  effect  until  the  consent 
in  writing  of  the  owners  of  one  half  of  the  front 
footage  is  obtained  {Jones  v.  Town  of  Tanawanda, 
158  N.  Y.  438  [53  N.  K  281] ) ;  and  where  the  peti- 
tion for  the  improvement  lacks  the  required  number 
of  signatures  {Kansas  City  v.  Silver,  74  Kan.  851 
[85  Pac.  805]). 

13.  The    legislature    was    not    obliged,    when    it 
enacted  the  charter  of  1891,  to  include  a  provision 
making  a  remonstrance  signed  by  any  given  number 
of  owners  operative  and  self -executing.    The  provi- 
sion making  a  remonstrance  a  bar  to  further  pro- 
ceedings could  have  been  omitted,  for  it  was  a  *' dis- 
pensable'' jurisdictional  act;   and,   therefore,  under 
the  rules  so  well  established  by  the  authorities,  the 
legislature  could,  prior  to  the  adoption  of  the  home- 
rule  amendments  to   the   Constitution,  have   passed 
a  special  act  providing  for  a  reassessment  and  apply- 
ing to  Silverton  alone:  See  Page  &  Jones  on  Taxa- 
tion by  Assessment,  1624;  Manley  v.  Emlen,  46  Kan. 
655  (27  Pac.  844).    In  other  words,  the  legislature,  in 
the  exercise  of  its  power  to  amend  a  municipal  char- 
ter  by   a    special   law,   could,   prior   to    1906,   have 
adopted  the  very  amendment  which  the  legal  voters 
of    Silverton   themselves   adopted,  and   such   special 
law  would  have  been  constitutional.    The  amendment 
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involved  was  concerning  an  intramural  power,  and 
was  within  the  scope  of  the  legislative  authority  of 
the  legal  voters  of  Silverton;  and  it  is  therefore 
valid  to  the  same  extent  as  though  it  had  been  passed 
as  a  special  law  by  the  legislature  prior  to  1906: 
State  ex  rel.  v.  Port  of  Astoria,  79  Or.  1,  17  (154 
Pac.  399).  However,  nothing  said  here  is  to  be  con- 
strued as  a  judicial  affirmation  of  the  validity  of  Sec- 
tion 138  of  the  amendment,  for  the  question  of  the 
validity  of  that  section  is  not  involved  in  the  instant 
case. 

14.  The  plaintiffs  argue  that  the  amendment 
should  not  be  construed  so  as  to  operate  retrospec- 
tively. It  is  true,  as  contended  by  the  plaintiffs,  that 
the  settled  rule  of  construction  is  that  laws  will  not 
be  interpreted  to  be  retrospective  unless  by  their 
terms  they  are  clearly  intended  to  be  so:  Wist  v. 
Grand  Lodge  A.  0.  U.  W.,  22  Or.  271,  282  (29  Pac 
610,  29  Am.  St.  Rep.  603) ;  Catterlin  v.  Bush,  39  Or. 
496  (59  Pac.  706,  65  Pac.  10^). 

15.  As  we  read  the  amendment  it  clearly  and 
plainly  operates,  and  was  intended  to  operate,  retro- 
spectively: See  Kadderly  v.  Portland,  44  Or.  118,  159 
(74  Pac.  710,  75  Pac.  222). 

It  is  also  contended,  under  the  amendment  "in 
question  in  the  case  at  bar,  that  the  right  of  the 
property  owner  is  in  effect  limited  to  a  hearing  upon 
the  amount  of  his  assessment."  In  our  view  of  the 
amendment,  it  furnishes  to  the  land  owners  **an  op- 
portunity to  raise  all  pertinent  and  available  ques- 
tions, and  dispute  their  liability,  or  its  amount  and 
extent'':  Spencer  v.  Merchant,  125  TJ.  S.  345  (31 
L.  Ed.  763,  767,  8  Sup.  Ct.  Bep.  921,  926,  see,  also, 
Bose's  U.  S.  Notes). 
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Our  views  of  the  questions  presented  on  this  ap- 
peal result  in  the  conclusion  that  the  decree  must  be 
affirmed  without  costs  in  either  court. 

Affibmed.    Beheabing  Dbi!i^ied. 

McBbide,  C.  J.,  and  Benson  and  Johns^  J  J.,  concur. 


Submitted   on   briefs  J11I7   13^   affirmed   July   27,   rebearing   denied 

September  28,  1^20. 

BUEDICK  V.  TUM-A-LUM  LUMBEB  CO. 

(191  Pac.  «54.) 

Oo0t8— Expense  of  Procuring  Transcript  in  Olrcnit  Court  Taxable 
Tbere  Only. 

1.  The  expenses  incurred  by  a  party  in  proenring  a  transcript  of 
the  evidence  in  the  Circuit  Court  must  be  taxed  in  such  court,  and 
will  not  be  included  in  the  cost  bill  in  the  Supreme  Court. 

Cfosts — ^Term  Defined. 

2.  Under  Section  561,  L.  O.  L.,  "costs"  are  certain  slims  of  money 
granted  by  law  to  the  prevailing  party  by  way  of  indemnity  for 
maintaining  an  action,  or  for  vindicating  a  defense,  being  an  inci- 
dent of  the  judgment. 

Oosts— Defendant^  After  BevevBal  of  Adverse  Judgment  and  Before 
New  Trial  and  Judgment  for  It»  not  Entitled  to  Expense  of 
Transcript  of  Testlnioiiy. 

8.  Under  Section  564,  L.  O.  L.,  judgment  for  plaintiff  in  an  ac- 
tion at  law  having  been  reversed  on  defendant's  appeal,  the  case 
standing  ready  for  new  trial  and  undetermined,  defendant  is  not 
entitled  to  an  item  of  costs  for  the  expense  of  procuring  a  tran- 
script of  the  evidence  in  the  Circuit  Court,  not  having  obtained 
judgment  there,  while  its  having  prevailed  on  appeal  to  the  Supreme 
Court  entitled  it  only  to  costs  in  such  court,  not  including  expendi- 
ture for  the  transcript. 

From  Jefferson :  T.  E.  J.  Duppy,  Judge. 

In  Banc. 

This  action  was  before  this  court  in  Bur  dick  v. 
Tum-A'Lum  Lumber  Co.,  91  Or.  417  (179  Pac.  245). 
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On  August  1, 1917,  the  defendant  filed  its  transcript  on 
appeal  in  the  case.  That  document  included  the  type- 
written transcript  of  the  testimony  taken  upon  the  trial 
of  the  cause  and  filed  with  the  county  clerk,  whidi 
was  made  by  the  official  reporter.  The  defendant  paid 
the  reporter  therefor  the  sum  of  $157.65.  On  March 
11,  1919,  this  court  filed  its  opinion  in  the  case  on 
appeal,  and  reversed  the  judgment  of  the  trial  court, 
and  remanded  the  cause  for  a  new  trial.  In  due 
course  the  mandate  of  this  court  was  sent  to  the 
county  clerk,  and  the  trial  court  on  April  14,  1919, 
ordered  the  mandate  entered,  and  rendered  a  judg- 
ment in  favor  of  defendant  and  against  plaintiff  for 
costs,  amounting  to  $273,  fixed  by  this  court  in  the 
mandate.  Defendant  then  Served  plaintiff  with  its 
cost  bill,  amounting  to  $157.65  paid  for  the  transcript 
of  the  testimony,  and  filed  the  same  with  the  county 
clerk  on  April  17,  1919.  On  June  9,  1919,  the  lower 
court  entered  an  order  denying  defendant's  motion 
and  disalloVing  this  item  of  costs  at  that  time,  and 
adjudged  that  the  same  *' should  abide  the  outcome 
of  the  new  trial. '*  From  this  order  defendant 
appeals.  Affirmed.    Behearikg  Denied. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  George  8.  Shepherd  and  WiUametta 
McElroy. 

For  respondent  there  was  a  brief  prepared  and 
submitted  over  the  names  of  Mr.  Denton  O.  Burdick 
and  Mr.  Jesse  Stearns. 

BEAN,  J. — The  position  of  the  defendant  upon 
this  appeal  is  that  it  is  entitled  to  a  judgment  at  this 
time  for  the  expense  of  the  transcript  of  the  testi- 
mony.   The  contention  on  behalf  of  plaintiff  is  that 
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the  matter  of  taxing  the  cost  of  the  transcript  must 
await  the  determination  of  the  contemplated  new 
trial  of  the  cause,  and  that  the  defendant  is  not  en- 
titled to  recover  for  the  expenditure  while  the  action 
is  still  pending.  The  trial  court  took  the  view  ad- 
vocated by  the  plaintiff. 

1.  The  rule  is  well  established  by  this  court  that 
the  expenses  incurred  by  a  party  in  procuring  a 
transcript  of  the  evidence  in  the  Circuit  Court  must 
be  taxed  in  that  court,  and  will  not  be  included  in 
the  cost  bill  in  this  court:  Allen  v.  Standard  Box  <& 
Lumber  Co.,  55  Or.  10,  18  (96  Pac.  1109,  97  Pac.  555, 
98  Pac.  509) ;  Sommer  v.  Compton,  53  Or.  341  (100 
Pac.  289) ;  McGee  v.  BecUey,  54  Or.  250  (102  Pac. 
303,  103  Pac.  61) ;  West  v.  McDonald,  64  Or.  203,  209 
(127  Pac.  784,  128  Pac.  818);  Shepherd  v.  Inman, 
Paulsen  Lumber  Co.,  85  Or.  639  (167  Pac.  785). 

2.  Section  931,  L.  0.  L.,  provides,  in  part,  that  the 
fees  of  the  official  reporter  for  making  a  transcript 
of  his  shorthand  notes  of  the  testimony  in  civil  cases 
**  shall  be  paid  forthwith  by  the  parties  or  party  for 
whose  benefit  the  same  is  ordered,  and  when  paid 
shall  be  taxed  as  other  costs  in  the  case.**    Costs  are 
certain  sums  of  money  granted  by  law  to  the  prevail- 
ing party  by  way  of  indemnity  for  maintaining  an 
action   or  for  vindicating   a   defense:    Section   561, 
li.  O.  L.;  Sommer  v.  Compton,  53  Or.  341  (100  Pac. 
289).     Costs    are    an    incident    of    the    judgment: 
Stewart  v.  Corhus,  15  Or.  68  (13  Pac.  647) ;  Lemler 
V.  Bord,  80  Or.  224,  231  (156  Pac.  427,  1034).    They 
comprise,    inter    alia,    such    an    expenditure    as    the 
necessary   expenses    of   copying    records:    Rader   v. 
Barr,  37  Or.  453  (61  Pac.  1027,  1127). 

By  Section  562,  L.  0.  L.,  *' costs  are  allowed,  of 
course,  to  the  plaintiff  upon  a  judgment  in  his  favor 
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in  the  following  cases/'  The  cases  in  which  costs 
are  allowed  plaintiff  are  enumerated  in  that  section. 
The  present  case  is  in  the  class  specified.  Section 
564^  L.  0.  L.,  enacts,  as  far  as  material  here,  that 
* 'costs  are  allowed  of  coarse  to  the  defendant  in  the 
actions  mentioned  in  Section  562,  unless  the  plain- 
tiff be  entitled  to  costs  therein;  •  •  *'  By  the  pro- 
visions of  Section  566,  L.  0.  L.,  all  necessary  dis- 
bursements are  allowed  to  a  party  entitled  to  costs. 
Such  disbursements  are  therein  enumerated. 

3.  It  will  be  seen  by  the  language  of  the  statute 
that  a  plaintiff  is  allowed  costs  when  a  judgment  in 
his  favor  has  been  rendered.  The  same  condition 
must  obtain  to  entitle  a  defendant  in  an  action  to 
costs  under  Section  564.  In  the  original  case  under 
consideration  the  plaintiff  obtained  a  judgment 
against  the  defendant  in  the  Circuit  Court,  which  en- 
titled him  to  costs  and  disbursements.  That  judg- 
ment, however,  was  reversed  and  annulled  upon  ap- 
peal, and  the  case  now  stands  ready  for  a  new  trial 
and  undetermined,  as  if  no  judgment  had  ever  been 
rendered.  According  to  the  record,  the  defendant 
has  expended  the  sum  of  $157.65  as  a  necessary  dis- 
bursement in  the  Circuit  Court.  Whether  or  not  it 
will  be  entitled  to  recover  the  amount  of  such  ex- 
penditure from  the  plaintiff  will  depend  upon  the 
condition  that  the  defendant  is  successful  in  obtain- 
ing a  judgment  in  its  favor  against  the  plaintiff,  so 
that  the  plaintiff  will  not  be  entitled  to  costs  in  the 
action.  In  an  action  at  law  in  the  Circuit  Court  the 
disbursements  follow  the  judgment,  and  a  defendant 
is  not  entitled  to  costs  unless  it  is  determined  and 
adjudged  that  the  plaintiff  is  not  entitled  to  judg- 
ment in  his  favor,  so  as  to  entitle  him  to  costs  and 
disbursements,   or   unless   defendant   prevails.    The 
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matter  is  governed  by  our  statute,  to  which  we  have 
referred. 

The  defendant  prevailed  upon  its  appeal  to  this 
court  and  obtained  a  judgment  of  reversal,  which  en- 
titled it  to  costs  in  this  court.  The  expenditure  for 
the  transcript  of  the  testimony  is  no  part  of  such 
costs.  The  outlay  for  transcribing  the  testimony  is 
not  an  incident  to  that  judgment.  The  item  of  dis- 
bursement claimed  is  in  exactly  the  same  condition 
as  defendant's  other  disbursements,  if  any,  upon  the 
first  trial,  such  as  witness  fees.  It  is  true  that  the 
expense  was  incurred  while  the  case  might  be  said  to 
be  ^*in  transitu.'*  It  is  by  statute  directed  to  **be 
taxed  as  other  costs  in  the  case.'*  It  is  practically 
the  same  as  if  a  part  of  the  official  reporter's  per 
diem  compensation  had  been  paid  by  defendant.  If 
the  shorthand  notes  in  the  case  had  been  transcribed 
before  judgment,  the  expense  thereof  would  have 
been  governed  by  the  same  rule  of  law.  We  make 
no  reference  to  costs  or  disbursements  in  a  suit  in 
equity. 

We  therefore  conclude  that  the  determination  of 
the  trial  court,  as  the  case  stood  at  the  time  of  the 
order  appealed  from,  was  correct.  The  judgment  is 
therefore  affirmed    Affirmed.    Behearikq  Denied. 
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PETIT  V.  LISTON.  ' 

(191  Pac.  660.) 

Infants— -Mliior  not  Entitled  to  Becorer  Part  of  the  Pmcliafle  Price 
Paid  Wltlumt  AocoimtLng  for  Damage  to  Propeirty  Sold  Him. 

1.  In  view  of  the  custom  of  minors  to  make  purchases,  a  minor 
who  purchased  an  article  of  personal  property,  as  a  motorcycle,  pay- 
ing part  of  the  price,  cannot,  where  he  disaffirmed  the  contract, 
recover  from  the  pierchant  the  amount  paid,  without  compensating 
the  owner  for  damage  to  the  motorcycle  resulting  from  use. 

From  Lane:  George  F.  Skipwobth,  Judge. 

Department  2. 

Plaintiff,  a  minor,  brings  this  action  by  his  guard- 
ian to  recover  $125,  paid  by  him  upon  the  purchase 
price  of  a  certain  motorcycle  purchased  from  the  de- 
fendants. 

The  case  involves  the  question  of  whether  or  not 
a  minor,  who  has  purchased  an  article  of  this  kind, 
and  taken  and  used  the  same,  after  paying  part  or 
all  of  the  purchase  price,  can  return  the  article  and 
recover  the  money  paid  without  making  good  to  the 
vendors  the  wear  and  tear  and  depreciation  of  the 
same  while  in  his  hands. 

The  defendants  in  the  case  were  engaged  in  the 
selling  of  motorcycles  and  attachments.  The  plain- 
tiff purchased  from  them  a  motorcycle  at  the  agreed 
price  of  $325.  He  paid  $125  down,  and  was  to  pay 
$25  per  month  upon  the  purchase  price  until  the  pay- 
ments were  completed.  He  took  and  used  the  motor- 
cycle for  a  little  over  a  month  and  finally  returned 
the  same  to  the  defendants  and  demanded  the  return 
of  his  money.    The   defendants   answer   and  allege 
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that  plaintiff  nsed  the  machine,  and  in  so  doing  dam- 
aged it  to  the  amount  of  $156.65. 

There  was  a  demurrer  to  the  answer,  which  was 
overruled  by  the  court,  and  the  plaintiff  refusing  to 
reply  or  plead  further  and  standing  upon  his  de- 
murrer, a  judgment  and  order  were  entered  dismiss- 
ing the  cause,  from  which  the  plaintiff  appeals. 

Affibmed.    Behbabiko  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Potter  <&  Immel  and  Mr.  0.  H.  Foster, 
with  oral  argrunents  by  Mr.  E.  0.  Potter  and  Mr. 
Foster. 

BENNETT,  J.— The  amount  involved  in  this  pro- 
ceeding is  not  large,  but  the  question  of  law  pre- 
sented is  a  very  important  one,  and  one  which  has 
been  much  disputed  in  the  courts,  and  about  which 
there  is  a  great  and  irreconcilable  conflict  in  the  au- 
thorities, and  we  have  therefore  given  the  matter 
careful  attention. 

The  courts,  in  an  attempt  to  protect  the  minor 
upon  the  one  hand,  and  to  prevent  wrong  or  injustice 
to  persons  who  have  dealt  fairly  and  reasonably  with 
such  minor  upon  the  other,  have  indulged  in  many 
fine  distinctions  and  recognized  various  slight  shades 
of  difference. 

In  dealing  with  the  right  of  the  minor  to  rescind 
his  contract  and  the  conditions  under  which  he  may 
do  so,  the  decisions  of  the  courts  in  the  different 
states  have  not  only  conflicted  upon  the  main  ques- 
tions involved,  but  many  of  the  decisions  of  the  same 
court,  in  the  same  state,  seem  to  be  inconsistent  with 
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each  other;  and  oftentimes  one  court  has  made  its 
decision  turn  upon  a  distinction  or  difference  not 
recognized  by  the  courts  of  other  states  as  a  distin- 
guishing feature. 

The  result  has  been  that  there  are  not  only  two 
general  lines  of  decisions  directly  upon  the  question 
involved,  but  there  are  many  others,  which  diverge 
more  or  less  from  the  main  line,  and  make  particular 
cases  turn  upon  real  or  fancied  differences  and  dis- 
tinctions, depending  upon  whether  the  contract  was 
executory  or  partly  or  wholly  executed,  whether  it 
was  for  necessaries,  whether  it  was  beneficial  to  the 
minor,  whether  it  was  fair  and  reasonable,  whether 
the  minor  still  had  the  property  purchased  in  his 
possession,  whether  he  had  received  any  beneficial 
use  of  the  same,  etc. 

Many  courts  have  held  broadly  that  a  minor  may 
so  purchase  property  and  keep  it  for  an  indefinite 
time,  if  he  chooses,  until  it  is  worn  out  and  de- 
stroyed, and  then  recover  the  payments  made  on  the 
purchase  price,  without  allowing  the  seller  anything 
whatever  for  the  use  and  depreciation  of  the  prop- 
erty. 

Many  other  authorities  hold  that  where  the  trans- 
action is  fair  and  reasonable,  and  the  minor  was  not 
overcharged  or  taken  advantage  of  in  any  way,  and 
he  takes  and  keeps  the  property  and  uses  or  destroys 
it,  he  cannot  recover  the  payments  made  on  the  pur- 
chase price,  without  allowing  the  seller  for  the  wear 
and  tear  and  depreciation  of  the  article  while  in  his 
hands. 

The  plaintiff  contends  for  the  former  rule,  and 
supports  *his  contention  with  citations  from  the 
courts  of  last  resort  of  Maine,  Connecticut,  Indiana, 
Massachusetts,  Vermont,  Nebraska,  Virginia,  Iowa, 
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Mississippi  and  West  Virginia,  most  of  which 
(although  not  all)  support  his  contention.  On  the 
contrary,  the  courts  of  New  York,  Maryland,  Mon- 
tana, Illinois,  Kentucky,  New  Hampshire  and  Min- 
nesota, with  some  others,  support  the  latter  rule, 
which  seems  to  be  also  the  English  rule. 

Some  of  the  cyclopedias  anci  some  of  the  different 
series  of  selected  cases  state  the  rule  contended  for 
by  plaintiff,  as  supported  by  the  strong  weight  of 
authority;  but  we  find  the  decisions  rather  equally 
balanced,  both  in  number  and  respectability. 

In  Rice  v.  Butler,  160  N.  Y.  578  (55  N.  E.  275,  73 
Am.  St.  Bep.  703,  47  L.  B.  A.  303),  in  an  opinion  by 
Mr.  Justice  Haight,  concurred  in  by  the  entire  court, 
it  is  said: 

**  There  are  numerous  authorities  bearing  upon  the 
question,  but  they  are  not  in  entire  harmony.  We 
have  examined  them  with  some  care,  but  have  found 
none  in  this  court  which  appears  to  settle  the  ques- 
tion now  presented.  We,  consequently,  are  left  free 
to  adopt  such  a  rule  as  in  our  judgment  will  best 
promote  justice  and  equity.  The  contract  in  this 
case  in  its  entirety  must  be  held  to  be  executory ;  for, 
under  its  terms,  payments  were  to  mature  in  the 
future  and  the  title  was  only  to  pass  to  the  minor 
upon  making  all  of  the  payments  stipulated;  but  in 
so  far  as  the  payments  made  were  concerned,  the 
contract  was  in  a  sense  executed,  for  nothing  further 
remained  to  be  done  with  reference  to  those  pay- 
ments. Kent,  in  his  Commentaries  (Volume  2,  page 
240),  says:  *If  an  infant  pays  money  on  his  contract 
and  enjoys  the  benefit  of  it  and  then  avoids  it  when 
he  comes  of  age  he  cannot  recover  back  the  consid- 
eration paid.  On  the  other  hand,  if  he  avoids  an 
executed  contract  when  he  comes  of  age  on  the 
ground  of  infancy,  he  must  restore  the  consideration 
which  he  had  received.  The  privilege  of  infancy  is 
to  be  used  as  a  shield  and  not  as  a  sword.    He  can- 
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not  have  the  benefit  of  the  contract  on  one  side  with- 
out returning  the  equivalent  on  the  other/  '' 

This  ruling  is  followed  in  Wanisch  v.  Wurtz,  79 
Misc.  Rep.  610)  140  N.  Y.  Supp.  573),  and  Loivn  v. 
Spoon,  158  App.  Div.  900  (143  N.  Y.  Supp.  275). 

In  Adani^  v.  Beall,  67  Md.  53  (8  Atl.  664,  1  Am. 
St.  Eep.  379),  the  plaintiff,  a  minor,  had  paid  a  large 
sum  of  money  into  a  partnership  concern.  The  busi- 
ness was  not  successful  and  the  infant  undertook  to 
rescind  his  contract  and  recover  the  money  paid.  It 
was  held  that  he  could  not  recover,  and  the  court, 
citing  from  an  opinion  by  Lord  Justice  Turneb  in 
the  English  case  of  Corpe  v.  Overton,  10  Bing.  252, 
said: 

**He  must  have  a  right  upon  his  attaining  his  ma- 
jority to  elect  whether  he  will  adopt  the  contract  or 
not.  It  is,  however,  a  different  question  whether,  if 
an  infant  pays  money  on  the  footing  of  a  contract, 
he  can  afterwards  recover  it  back.  If  an  infant  buys 
an  article  which  is  not  a  necessary,  he  cannot  be  com- 
pelled to  pay  for  it,  but  if  he  does  pay  for  it  during 
his  minority  he  cannot  on  attaining  his  majority  re- 
cover the  money  back.'* 

And  the  same  court,  as  late  as  1910,  in  the  case  of 
La  Trohe  v.  Dietrich,  114  Md.  8,  24  (78  Atl.  983, 
989),  said: 

**If  the  infant  have  already  advanced  money  upon 
a  contract,  which  is  executory  upon  the  part  of  the 
adult,  he  cannot  disaffirm  it,  and  sue  the  other  party 
for  the  advance,  whenever  it  was  paid  on  a  valuable 
consideration,  which  has  been  partially  enjoyed,  and 
especially  if  he  had  received  the  benefit  of  his  con- 
tract. •  * 

**  Where  an  infant  pays  money  on  a  voidable  con- 
tract, and  has  enjoyed  the  benefit  of  it,  he  cannot 
avoid  it  and  recover  back  his  money/' 
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In  Clarke  v.  Tate,  7  Mont,  171  (14  Pac.  761),  it  is 
said: 

''We  think  that  the  sound  rule  is,  as  laid  down  by 
Chancellor  Kent,  as  follows :  *  If  an  infant  pay  money 
on  his  contract,  and  enjoys  the  benefit  of  it,  and  then 
avoids  it  when  he  comes  of  age,  he  cannot  recover 
back  the  consideration  paid.  On  the  other  hand,  if  he 
avoids  an  executed  contract  when  he  comes  of  age, 
on  the  ground  of  infancy,  he  must  restore  the  consid- 
eration which  he  had  received.  The  privilege  of  in- 
fancy is  to  be  used  as  a  shield,  and  not  as  a  sword. '  * ' 

To  the  same  effect  are  Chicago  MM.  Life  Indem- 
nity Assn.  V.  Hunt,  127  111.  257,  277  (20  N.  E.  55,  2 
L.  E.  A.  549) ;  Bailey  v.  Bamberger,  50  Ky.  (11  B. 
Mon.)  113;  Hall  v.  Butter  field,  59  N.  H.  354  (47 
Am.  Rep.  209) ;  Berglund  v.  America/n  Mvltigraph 
Sales  Co.,  135  Minn.  67  (160  N.  W.  191). 

Our  attention  has  not  been  called  to  any  Oregon 
case  bearing  upon  the  question,  and  as  far  as  our  in- 
vestigation has  disclosed,  there  is  none. 

In  this  condition  of  the  authorities,  we  feel  that  we 
are  in  a  position  to  pass  upon  the  question  as  one  of 
first  impression,  and  announce  the  rule  which  seems 
to  us  to  be  the  better  one,  upon  considerations '  of 
principle  and  public  policy. 

We  think,  where  the  minor  has  not  been  over- 
reached in  any  way,  and  there  has  been  no  undue  in- 
fluence, and  the  contract  is  a  fair  and  reasonable  one, 
and  the  minor  has  actually  paid  money  on  the  pur- 
chase price,  and  taken  and  used  the  article,  that  he 
ought  not  to  be  permitted  to  recover  the  amount 
actually  paid,  without  allowing  the  vendor  of  the 
goods  the  reasonable  compensation  for  the  use  and 
depreciation  of  the  article,  while  in  his  hands. 

Of  course,  if  there  has  been  any  fraud  or  imposi- 
tion on  the  part  of  the  seller,  or  if  the  contract  is  un- 
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fair,  or  any  unfair  advantage  has  been  taken  of  the 
minor  in  inducing  him  to  make  the  purchase,  then  a 
diflferent  rule  would  apply.  And  whether  there  had 
been  such  an  overreaching  on  the  part  of  the  seller 
would  always,  in  case  of  a  jury  trial,  be  a  question 
for  the  jury. 

We  think  this  rule  will  fully  and  fairly  protect  the 
minor  against  injustice  or  imposition,  and  at  the 
same  time  it  will  be  fair  to  the  business  man  who  has 
dealt  with  such  minor  in  good  faith.  This  rule  is 
best  adapted  to  modem  conditions,  and  especially  to 
the  conditions  in  our  far  westiern  states. 

Here,  minors  are  permitted  to  and  do  in  fact  trans- 
act a  great  deal  of  business  for  themselves,  long  be- 
fore they  have  reached  the  age  of  legal  majority. 
Most  young  men  have  their  own  time  long  before 
reaching  that  age.  They  work  and  earn  money  and 
collect  it  and  spend  it  oftentimes  without  any  over- 
sight or  restriction. 

No  business  man  questions  their  right  to  buy,  if 
they  have  the  money  to  pay  for  their  purchases. 
They  not  only  buy  for  themselves,  but  they  often  are 
intrusted  with  the  making  of  purchases  for  their 
parents  and  guardians.  It  would  be  intolerably  bur- 
densome for  everyone  concerned  if  merchants  and 
other  business  men  could  not  deal  with  them  safely, 
in  a  fair  and  reasonable  way,  in  cash  transactions  of 
this  kind. 

Again,  it  will  not  exert  any  good  moral  influence 
upon  boys  and  young  men,  and  will  not  tend  to  en- 
courage honesty  and  integrity,  or  lead  them  to  a 
good  and  useful  business  future,  if  they  are  taught 
that  they  can  make  purchases  with  their  own  money, 
for  their  own  benefit,  and  after  paying  for  them  in 
this  way,  and  using  them  until  they  are  worn  out  and 
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destroyed,  go  back  and  compel  the  business  man  to 
return  to  them  what  they  have  paid  upon  the  pur- 
chase price.  Such  a  doctrine,  as  it  seems  to  us,  can 
only  lead  to  the  corruption  of  young  men's  principles 
and  encouraging  them  in  habits  of  trickery  and  dis- 
honesty. 

In  view  of  all  these  considerations,  we  think  that 
the  rule  we  have  indicated,  and  which  is  substan- 
tially the  rule  adopted  in  New  York,  is  the  better 
rule,  and  we  adopt  the  same  in  this  state. 

We  must  not  be  understood  as  deciding  at  this 
time  what  would  be  the  rule  where  the  vendor  is 
seeking  to  enforce  an  executory  contract  against  the 
minor,  which  is  a  different  question  not  necessarily 
involved  in  this  case. 

It  follows  that  the  judgment  of  the  court  below 
should  be  affirmed. 

Affirmed.    Behearinq  Denied. 

MoBride^  C.  J.,  and  Bean  and  Johns^  JJ.^  concur. 
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BAILEY  V.  OEEGON-WASH.  B.  &  N.  CO. 

(191  Pac.   782.) 

Public  Iianda  Dooatlon  Land  Claimant  Who  Failed  to  File  Claim 
Held  to  Obtain  no  Title. 

1.  Settler  on  donation  land  who  remained  thereon  for  fonr  or 
five  months  prior  to  his  death  without  designating  his  claim  or  filing 
upon  the  land,  and  without  making  any  notification  thereof  with  the 
proper  land  officers,  as  required  by  the  Donation  Act,  had  no  title 
to  the  land  which  would  pass  to  his  heirs  by  descent. 

Pablic  Landa — ^Donation  Land  Claimant's  Heln  Could  not  Take  Land 
as  Purchasers  Without  Filing  Claim  Designating  Boundaries  or 
Proving  Settlement. 

2.  Where  plaintiff's  ancestor  settled  on  donation  land  and  re- 
mained thereon  for  four  or  five  months  prior  to  his  death,  without 
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filing  claim  or  notifying  proper  land  officers  thereof^  claimants  conld 
not  take  the  land  by  purchase  under  the  Donation  Act  without  noti- 
fying the  Land  Department  of  claim  or  designating  its  boundarieSi 
or  making  proof  of  his  settlement  as  required  by  the  act. 

From  Multnomah:  Bobebt  Tucker,  Judge. 

Department  2. 

This  is  a  suit  brought  by  the  plaintiffs,  as  heirs  of 
one  Henry  Ploch,  to  have  the  defendants  declared  to 
be  trustees  of  certain  lots  situated  in  the  City  of 
Portland,  Oregon,  which  it  is  claimed  were  part  of  a 
donation  land  claim  settled  upon  by  the  said  Henry 
Ploch  in  1852. 

It  is  alleged  that  Ploch  was  a  qualified  donation 
land  claimant,  and  that  he  came  to  Oregon  in  the 
spring  of  the  year  1852,  and  settled  upon  160  acres 
of  land  lying  along  the  Willamette  River  in  what  is 
now  North  Portland,  on  the  first  day  of  November, 
1852;  and  that  he  remained  upon  the  land  between 
four  and  five  months  until  he  died  on  the  twenty- 
first  day  of  March  of  the  succeeding  year. 

At  the  time  of  the  alleged  settlement,  the  land  had 
not  been  surveyed,  and  it  was  not  surveyed  until  Au- 
gust after  the  death  of  Ploch.  It  is  not  claimed  that 
Ploch  ever  filed  any  notification  on  the  claim  with  the 
surveyor-general  before  his  death,  or  that  any  notifi- 
cation was  filed  afterward,  or  that  Ploch  or  his  heirs 
ever  made  proof  of  settlement,  as  required  by  the 
Donation  Act. 

The  plaintiffs  allege,  however,  that  the  reason  why 
these  things  were  not  done  was  because  the  land  had 
not  been  surveyed  at  the  time  of  the  death  of  Plooh, 
and  could  not  therefore  be  designated ;  and  that  after 
his  death  the  heirs  had  no  knowledge  of  the  fact  that 
he  had  settled  upon  the  claim,  or  that  he  had  any 
rights  under  the  donation  law  (Act  Cong.  Sept  27, 
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1850,  c.  76,  9  Stat.  496),  until  shortly  before  the  be- 
ginning of  this  suit. 

After  the  death  of  Ploch,  one  Elizabeth  Thomas 
filed  on  the  land  in  question,  as  a  donation  claim, 
and  finally  made  proof  upon  the  same,  and  the  land 
was  patented  to  her. 

The  defendants  hold  by  mesne  conveyances  from 
said  Elizabeth  Thomas,  and  it  is  alleged  that  she 
took  the  land  with  knowledge  of  Ploch 's  prior  claim, 
and  that  the  defendants  also  took  conveyance  with 
such  knowledge.  The  complaint  alleges  fraud  on  the 
part  of  Mrs.  Thomas  in  securing  her  patent,  and 
asks  that  the  defendants  be  declared  trustees  of  the 
property  in  favor  of  the  plaintiffs,  and  that  plain- 
tiffs be  decreed  to  be  the  equitable  owners  of  the 
land. 

The  defendants  filed  a  demurrer  to  the  complaint, 
which  was  sustained  by  the  court.  From  a  judgment 
on  the  demurrer,  plaintiffs  appeal  to  this  court. 

Affibmbd. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  George  Arthur  Brown  and  Mr.  Thomas  Man- 
nix,  with  an  oral  argument  by  Mr.  Bro^ivn. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  F.  Reilly  and  Mr.  A.  C.  Spencer,  with 
an  oral  argument  by  Mr.  Reilly. 

BENNETT,  J. — There  are  many  grounds  upon 
which,  as  it  seems  to  us,  the  demurrer  of  the  defend- 
ants was  properly  sustained.  We  shall  notice  only 
one,  which,  as  it  seems  to  us,  is  conclusive  of  the 
case.  There  is  no  allegation  in  the  complaint  that 
Henry  Ploch,  before  his  death,  had  ever  filed  upon 
the   land,   or  put   his   claim   upon   record  with   the 
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surveyor-general,  or  in  the  United  States  land  oflSce, 
and  although  more  than  sixty-five  years  had  elapsed 
after  his  death  before  the  bringing  of  this  suit,  there 
is  no  allegation  that  his  heirs  had  in  any  way  com- 
plied with  the  provisions  of  the  Donation  Act,  or 
made  any  notification  to  the  proper  land  officers  of 
the  claim  of  their  deceased  ancestor. 

At  the  time  the  land  was  surveyed,  and  up  to  the 
time  of  the  filing  by  Mrs.  Thomas,  the  land  appeared 
upon  the  government  records  as  public  land  of  the 
United  States,  subject  to  claim  by  any  person  imder 
its  land  laws.  Save  and  except  the  claim  of  Mrs. 
Thomas,  it  would  either  have  been  taken  by  someone 
else  or  would  still  have  appeared  as  public  land,  up 
to  the  beginning  of  this  suit. 

1.  We  do  not  think  that  Henry  Ploch  by  merely 
settling  upon  the  land,  without  designating  his  claim 
in  any  way,  or  making  any  notification  thereof,  ob- 
tained any  title  to  the  land,  which  would  pass  to  his 
heirs  by  descent. 

2.  Neither  do  we  think  his  heirs  could  take  the 
land  by  purchase,  under  the  Donation  Act,  without 
notifying  the  Land  Department  of  his  claim,  or 
pointing  out  or  designating  its  boundaries  in  any 
way,  or  making  proof  of  his  settlement,  as  required 
by  that  act. 

It  would  be  a  dangerous  holding  indeed,  and 
fraught  with  evil  consequences,  to  say  that  a  man, 
under  the  Donation  Act,  could,  by  simply  building 
a  cabin  upon  an  unmarked  and  undesignated  tract  of 
land,  and  without  notifying  the  government  in  any 
way  of  his  claim,  secure  such  right  to  the  land  that 
the  government  could  not  accept  other  filings  upon 
or  effectually  convey  the  same;  and  that  his  heirs 
cctuld  come  in  many  years  afterward,  as  in  this  case, 
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and  assert  his  title,  and  disturb  the  title  of  the  gran- 
tees of  other  claimants,  who  had  settled  upon  the 
land  as  government  land,  and  obtained  patent 
thereto  from  the  government,  and  transferred  their 
rights  and  title  to  their  successors. 

Up  to  the  time  of  the  survey  by  the  government 
the  donation  claimant  could  not,  in  the  nature  of 
things,  ordinarily,  know  the  definite  boundaries  of 
the  tract  upon  which  he  was  settling— certainly  he 
could  not  unless  these  boundaries  were  marked  out 
upon  the  land  in  some  way,  and  it  is  not  alleged  or 
claimed  that  anything  of  the  kind  was  done  by  Ploch. 
Up  to  the  time  that  the  claim  was  marked  out  and 
designated  by  survey,  the  settlers'  rights  were  neces- 
sarily inchoate  and  more  or  less  in  the  nature  of  a 
float 

It  is  alleged  in  the  complaint  that  Ploch 's  claim 
was  bounded  by  the  Finice  Caruthers  donation  land 
claim  on  the  north,  the  meander  line  of  the  west 
shore  of  the  Willamette  River  on  the  east,  the  James 
Terwilliger  donation  land  claim  on  the  south,  and 
on  the  west  by  a  line  3,937.28  links  from  the  said 
meander  line  of  the  said  west  shore  of  the  Willam- 
ette River,  and  running  parallel  with  the  said  mean- 
der line  between  the  north  boundary  of  the  said 
James  Terwilliger  donation  land  claim  and  the  south 
boundary  of  the  said  Finice  Caruthers  donation  land 
claim. 

But  it  is  clear  that  this  description  is  an  after- 
thought, and  could  not  have  been  the  definite  bound- 
aries of  the  claim  of  Ploch  at  the  time  he  settled 
upon  the  land,  for  at  that  time  the  Caruthers  dona- 
tion claim  on  the  north,  and  the  James  Terwilliger 
donation  claim  on  the  south,  were  themselves  un- 
snrveyed  and  undefined.    Indeed,  it  is  alleged  in  the 
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complaint  that  the  line  of  the  Caruthers  claim  was 
afterward  run  by  the  government  surveyor,  in  such 
a  way  as  to  run  through  the  Caruthers  house. 

The  meander  line  designated  in  Jthe  complaint 
along  the  Willamette  River  had  not  at  that  time  been 
located,  and  of  course  it  was  impossible  to  know  just 
where  it  would  be  located  by  the  government;  and 
the  opposite  line,  which  is  now  alleged  to  have  run 
parallel  with  the  meander  line,  was,  of  course, 
equally  uncertain. 

It  is  now  well  settled  that  a  donation  land  claim- 
ant under  such  circumstances  obtains  no  definite 
right  to  the  land  until  his  notification  has  been  filed, 
and  until  he  has  otherwise  complied  with  the  law, 
and  that  the  settler  acquired  no  right  to  the  land 
which  would  pass  to  his  heirs  upon  his  death,  until 
he  had  completed  his  four  years  of  residence. 

In  Hall  V.  Resell,  101  U.  S.  503,  513  (25  L.  Ed. 
829,  see,  also,  Rose's  U.  S.  Notes),  it  is  said: 

**The  object  of  Congress  undoubtedly  was  to  allow 
a  settler's  heirs  to  succeed  to  his  possession,  and 
thtis  keep  his  rights  alive.  But  for  some  such  pro- 
vision all  rights  of  the  settler  would  have  been  lost 
by  his  death.  As  the  law  required  full  four  years' 
residence  by  the  person  who  claimed  the  grant,  if  no 
provision  had  been  made  for  a  continuance  of  his 
possession,  the  land  would  have  become  vacant  on  his 
death  and  open  for  a  new  settlement  by  a  new  set- 
tler, if  the  law  authorizing  new  settlements  still  re- 
mained in  force.  Hence  it  was  provided  that  the 
possessory  rights  of  a  deceased  settler  should  go  to 
his  heirs,  and  that  they  might  get  the  land  on  mak- 
ing the  requisite  ^roof,  without  further  residence  and 
cultivation  of  their  own.  Their  title  to  the  land  was 
to  come,  not  from  their  deceased  ancestors,  but  from 
the  United  States.'* 
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In  Brazee  v.  Schofield,  124  U.  8.  495  (31  L.  Ed. 
484,  8  Sup.  Ct.  Eep.  604,  see,  also,  Rose's  U.  S. 
Notes),  it  is  said  by  Mr.  Justice  Field: 

**It  is  undoubtedly  true  that  the  Donation  Act 
requires  for  the  completion  of  the  settler's  right  to 
a  patent,  not  only  that  he  should  reside  upon  the 
land  and  cultivate  it  for  four  years,  but  that  he 
should  notify  the  surveyor  general  of  the  precise 
land  he  claims.  The  object  of  the  law  was  to  give 
title  to  the  party  who  had  resided  upon  and  culti- 
vated the  land,  and  who  was,  therefore,  in  equity  and 
justice  better  entitled  to  the  property  than  others 
who  had  neither  resided  upon  nor  cultivated  it.  But 
it  was  also  of  importance  to  the  government  to  know 
the  precise  extent  and  location  of  the  land  thus  re- 
sided  upon  and  cultivated.  '  It  was  necessary  to  en- 
able the  government  to  ascertain  what  lands  were 
free  from  claims  of  settlers,  and  thus  subject  to  sale 
or  other  disposition/'  (Italicizing  above  inter- 
polated.) 

In  Fitzpatrick  v.  Du  Bois,  2  8a wy..  434  (Fed.  Cas. 
No.  4842),  it  is  said: 

*'This  notification  by  the  occupant  was  what  con- 
stituted him  a  'settler,'  and  his  occupation  thereby 
became  '  a  settlement '  under  the  act,  as  ^11  as  -  in 
fact.  Doubtless  it  should  be  held  to  relate  back  to 
the  beginning  of  his  occupation,  or  to  the  passage  of 
the  act,  when  the  occupation  commenced  prior 
thereto.  But  without  this  notification  the  occupant 
could  never  acquire  any  legal  relation  to  the  land, 
or  the  government  be  deprived  of  its  ownership 
thereof." 

We  think  the  reasoning  of  these  cases  in  relation 
to  the  necessity  of  notification  and  of  proof  of  claim 
applies  to  the  heirs  as  well  as  to  the  original  claim- 
ant. 

The  plaintiffs  offer  as  an  excuse  for  their  failure  to 
comply  with  the  law,  the  death  of  the  claimant  and 
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their  lack  of  knowledge  of  his  claim.  This  may  be  a 
moral  excuse  which  would  relieve  them  from  a 
charge  of  negligence,  but  it  is  not  a  compliance  with 
the  law,  which  would  give  them  title  to  the  land. 

In  this  regard,  the  language  of  the  United  States'^ 
Supreme  Court  in  Frisbie  v.  Whitney,  76  U.  S.  (9 
Wall.)  196  (19  L.  Ed.  669,  see,  also,  Rose's  U.  S. 
Notes),  is  pertinent: 

**The  argument  is  urged  with  much  zeal  that  be- 
cause complainant  did  all  that  was  in  the  power  of 
anyone  to  do  toward  perfecting  his  claim,  he  should 
not  be  held  responsible  for  what  could  not » be  done. 

''To  this  we  reply,  as  we  did  in  the  case  of  Rector 
V.  Ashley,  6  Wall.  142  [18  L.  Ed.  733],  that  the 
rights  of  a  claimant  are  to  be  measured  by  the  acts 
of  Congress,  and  not  by  what  he  may  or  may  not  be 
able  to  do,  and  if  a  sound  construction  of  these  acts 
shows  that  he  had  acquired  no  vested  interest  in  the 
land,  then,  as  his  rights  are  created  by  the  statutes, 
they  must  be  governed  by  their  provisions,  whether 
they  be  hard  or  lenienf 

At  the  time  of  Ploch's  settlement  and  death,  this 
land  was  no  doubt  of  little  value ;  but  in  the  long  in- 
terval since  then,  it  has  become  part  of  a  great  city 
— ^has  been  laid  off  into  lots  and  blocks;  streets  have 
been  laid  out  and  improved — ^and  we  may  assume 
that  it  has  become  valuable,  and  that  portions  of  it 
have  passed  into  many  different  hands. 

To  permit  these  heirs  of  his  to  come  in  now,  at 
the  end  of  sixty-five  years,  and  disturb  all  these 
titles,  upon  the  ground  that  they  did  not  know  be- 
fore that  their  ancestor  had  ever  claimed  the  land, 
would  be  intolerable. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed.    Rehearing  Denied. 

McBride,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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Argued  fieptembeT  15,  reversed  and  remanded  September  28^  1920. 

SMITH  V,  JACKSON. 

(192  Pac.  412.) 

Aetloiu-Ona  Prejudiced  in  Exchange  of  Propeirty  BCight  Balsa  Fraud 
and  Sue  on  Contractw 

1.  Plaintiff,  who  exchanged  her  farm  for  that  owned  by  defend- 
ants, had  a  right  to  rely  on  her  eanse  of  action  for  breach  of  con- 
tract as  alleged  in  her  complaint,  making  no  direct  allegation  of 
fraud,  though  fraud  or  mistake  might  have  been  incidental  to  the 
substitution  of  farms  charged  against  defendants. 

Pleading— Fact  not  Ai»pearlng  ftom  Complaint  or  Answer  cannot  be 
Basis  of  Motion  for  Juflgment^ 

2.  Where  it  does  not  appear  from  the  complaint  or  answer 
whether  the  contract  for  exchange  of  farms  relied  upon  by  plaintiff 
was  oral  or  in  writing,  Section  808,  subdivision  6,  L.  O.  L.,  cannot 
be  taken  advantage  of  by  defendants  on  motion  for  judgment  on 
the  pleadings;  if  the  fact  appeared  in  the  answer,  it  would  have  to 
be  admitted  by  plaintiff  before  it  could  justify  judgment  for  defend- 
ants. 

Frauds,  Statute  of— Declaration  on  Ckmtract  Within  Statute  Need 
not  Allege  Writing. 

3.  A  declaration  or  complaint  on  a  contract  required  by  the  stat- 
ute to  be  in  writing  need  not  allege  that  the  contract  was  in  writ- 
ing; there  being  a  presumption  to  such  effect. 

From  Multnomah:  George  W.  Staplbton,  Judge. 

Department  2. 

This  cause  grows  out  of  a  trade  of  farms  alleged 
to  have  been  made  between  plaintiff  and  defendants. 
It  is  alleged:  ' 

That  plaintiff  was  the  owner  of  a  farm  in  Marion 
County;  that  the  defendants  claimed  to  own  a  farm 
in  Wasco  County,  and  that  a  trade  was  arranged, 
the  one  for  the  other.    The  <;omplaint  proceeds : 

''Described,  pictured,  mapped  and  pointed  out  to 
plaintiff,  through  her  said  agent,  a  certain  320  acres 
of  land  which  they  claimed  the  defendants  owned 
and  which  is  hereinafter  referred  to  as  Defendants' 
farm  •  *  That    plaintiff,    after    making    inspection 
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under  directions  of  defendants  of  the  farm  so 
pointed  out  by  defendants,  and,  believing  said  farm 
to  be  owned  by  defendants,  duly  entered  into  a  con- 
tract and  agreement  with  defendants  to  trade  and 
exchange  said  farms,  the  one  in  consideration  of  the 
other,  wherein  and  whereby  defendants  agreed  to 
make,  execute,  and  deliver  to  plaintiff  a  good  and 
sufficient  deed,  describing  and  conveying  said  320 
acre  farm  to  plaintiff,  in  exchange  for  and  as  consid- 
eration for  plaintiff's  said  farm,  as  aforesaid.  *  * 
That  after  full  performance  by  plaintiff,  defendants 
failed,  neglected,  and  refused  to  perform  or  fulfill 
their  part  of  said  contract,  in  that  they  failed, 
neglected,  and  refused  to  convey  to  plaintiff  said 
320  acre  farm,  or  any  part  thereof,  except  175  acres 
thereof,  and  have  at  all  times  wrongfully  failed  and 
refused  to  further  or  fully  perform  the  contract  on 
their  part,  ajid  have  wrongfully  breached  and  broken 
the  same,  in  that,  without  the  knowledge  or  consent 
of  plaintiff,  defendants  omitted  from  a  pretended 
deed  as  performance  on  their  part  a  certain  100  acres 
of  said  cleared  land  of  the  value  of  $7,500,  and  also 
a  certain  45  acres  of  said  brush  land  of  the  value  of 
$2,700,  and  in  place  of  said  omitted  land,  substituted, 
in  lieu  thereof,  other  and  outside  land  to  the  amount 
of  145  acres." 

The  defendants  deny  each  and  every  allegation  of 
the  complaint  and  allege  affirmatively  that  the  con- 
tract was  not  made  between  defendants  and  plain- 
tiff, but  between  defendants  and  plaintiff's  husband. 
The  answer  also  alleges  that  the  proceeding  is  barred 
by  the  statute  of  limitations.  The  defendants  also 
plead  certain  equitable  defenses,  which  it  will  hot  be 
necessary  to  consider  on  this  appeal.  There  is  no 
allegation  in  the  complaint  as  to  whether  the  con- 
tract relied  upon  by  the  plaintiff  was  oral  or  in  writ- 
ing. There  was  a  motion  for  a  judgment  on  the 
pleadings,  which  was  granted  by  the  court,  upon  the 
theory  that  the  action'  was  based  upon  fraud    and 
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fraudulent  representations,  and  was  barred  by  Sec- 
tion 8,  L.  0.  L.,  providing  that  such  actions  shall  be 
brought  within  two  years.  From  this  judgment  the 
plaintiff  appeals,  claiming  that  the  action  essentially 
was  one  upon  a  contract  and  for  a  breach  thereof, 
and  that  the  plaintiff  had  a  right  to  rely  upon 
a  breach  of  the  contract,  and  disregard  the  fraud, 
if  any.  Beversed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  D.  Freeman. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  P.  Stapleton. 

BENNETT,  J. — There  are  two  reasons  to  sustain 
the  plaintiff's  contention  that  the  court  erred  in 
granting  a  judgment  on  the  pleadings. 

1.  In  the  first  place  the  plaintiff,  we  think,  had  a 
right  to  rely  upon  her  cause  of  action  for  a  breach 
of  the  contract,  as  alleged  in  the  complaint.  There 
is  no  direct  allegation  of  fraud,  and  while  fraud  or 
mistake  may  have  been  incidental  to  the  substitution 
alleged — if  there  was  a  substitution — ^yet  if  there  was 
also  a  breach  of  contract,  or  failure  to  carry  out  the 
contract,  the  plaintiff  under  well-settled  doctrine  had 
a  right  to  rely  upon  the  breach  and  ignore  the  fraud. 

2,  3.  It  is  true  that  a  contract  of  this  kind  in  rela- 
tion to  the  sale  of  real  estate  might,  perhaps,  be  void 
under  Section  108,  subdivision  6,  L.  0.  L.,  unless  the 
same  was  in  writing:  Hood  v.  Seachrest,  89  Or.  457 
(174  Pac.  734).  But  in  any  event  this  section  cannot 
he  taken  advantage  of  upon  a  motion  for  judgment 
on  the  pleadings,  where  it  does  not  appear  from  the 
complaint    or   answer    whether    the    contract    relied 
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upon  by  plaintiJff  was  oral  or  in  writing.  Even  if 
this  fact  appeared  in  the  answer  it  would  have  to  be 
admitted  by  the  plaintiff  before  it  could  justify  such 
a  judgment. 

In  20  Cyc.  308,  it  is  said: 

''A  declaration  or  complaint  on  a  contract,  which 
is  required  by  the  statute  of  frauds  to  be  in  writing, 
need  not  contain  an  allegation  that  it  is  in  writing. 
There  is  a  presumption  to  that  effect  which  will  save 
the  declaration  on  demurrer.** 

This  is  the  general  rule,  and  is  the  rule  established 
in  this  state:  Hedges  v.  Strang,  3  Or.  18;  SouthweU 
V.  Beezley,  5  Or.  143;  Alhee  v.  Alhee,  3  Or.  321. 

It  may  be  that  the  contract  in  this  case  will  turn 
out  to  be  only  an  oral  contract,  and  in  that  event  the 
plaintiff  might  possibly  be  embarrassed  under  her 
present  pleadings.  But,  as  we  have  said  before,  the 
court  could  not  pass  upon  this  question  in  a  drastic 
way  by  judgment  on  the  pleadings,  unless  the  fact 
that  the  contract  was  oral  admittedly  appeared 
therefrom,  which  is  not  so  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Bevebsed  and  Bsmakded. 

MoBbide,  C.  J.,  and  Habbis  and  Johns,  JJ.,  concur. 
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Submitted  on  briefs  September  14,  affirmed  September  28,  1920. 

SILVERFIELD    v.    MULTNOMAH    COUNTY. 

(192  Pac.  413.) 

TaxatLon— Evidence  Held  to  Show  Plalatifr  Did  not  Own  Merdian- 
dise  Assessed  Against  Him. 

1.  In  a  snit  to  restrain  the  collection  of  taxes,  evidence  that 
plaintiff  had  leased  his  place  of  business  to  another  with  right  to 
purchase,  and  other  testimony,  held  to  sustain  the  court's  findings 
that  plaintiff  did  not  6wn  the  stock  of  merchandise  assessed  as  his 
property. 

Taxation — ^Denial  of  Ownership  Before  Equalization  Board  Does  not 
Prednde  Bestralnlng  Collection  of  Tax. 

2.  An  affidavit  before  the  county  board  of  equalization,  denying 
that  plaintiff  owned  a  stock  of  merchandise  assessed  against  him, 
was  not  an  application  to  reduce  an  assessment  from  the  board's 
decision  on  which  he  had  a  right  to  appeal  under  Section  3613, 
L.  O.  L.,  as  amended  by  Laws  of  1913,  page  325,  but  was  merely 
a  denial  of  jurisdiction  of  the  assessor  to  make  the  assessment,  and 
the  board's  ruling  did  not  preclude  the  right  of  the  taxpayer  to  re- 
strain the  collection  of  the  tax  assessed  against  him  without  juris- 
diction. 

Taxation— Assessment  on  Property  not  Owned  Held  not  Maintainable 
as  Orervalaation  of  Pioperty  Owned  by  Plaintiff. 

3.  Where  plaintiff  admitted  ownership  of  a  few  remnants  of  a 
stock  of  furs,  an  assessment  against  him  on  a  valuable  stock  of  mer- 
chandise which  he  did  not  own  cannot  be  sustained  as  an  overassess- 
ment  on  the  property  he  did  own,  in  which  case  his  remedy  was  by 
appeal  from  the  board  of  equalization,  where  the  trial  court  in  the 
suit  to  restrain  collection  of  the  tax  found  that  the  stock  of  mer- 
chandise assessed  was  not  the  same  property  as  that  which  plaintiff 
admitted  he  owned. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

In  Banc. 

This  is  a  suit  to  enjoin  the  collection  from  the 
plaintiff  of  a  tax  based  upon  an  assessment  of  mer- 
chandise and  stock  in  trade  in  the  City  of  Portland 
valued  at  $10,000,  on  the  ground  that  the  plaintiff 
does  not  own  the  property  assessed,  and  that  the 
assessment  is  void  because  made  without  any  au- 
thority. 
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The  plaintiff  was  formerly  a  merchant  dealing  in 
furs.  The  defendant  comity,  ot  which  the  defendant 
Hurlbnrt  is  sKeriff,  is  a  municipal  corporation.  It  is 
alleged  that  in  September,  1917,  H.  E.  Beed,  as 
assessor  of  Multnomah  County,  intending  to  wrong, 
defraud  and  oppress  the  plaintiff  and  to  discriminate 
against  him,  in  disregard  of  the  laws  of  the  State  of 
Oregon,  made  a  tentative  assessment  of  personal 
property  of  the  plaintiff  for  the  year  1917,  and  ex- 
tended the  same  on  the  assessment-roll  of  the  de- 
fendant county;  that  thereafter  the  assessor  caused 
a  written  notice  of  such  assessment  and  the  amount 
and  items  thereof  to  be  served  upon  the  plaintiff,  re- 
citing that  objections  thereto  might  be  made  to  the 
county  board  of  equalization,  which  would  meet  at 
the  courthouse  on  September  10,  1917;  and  that 
application  for  a  reduction  should  be  filed  not  later 
than  September  24,  1917.  It  is  averred  that  the 
board  of  equalization  met  at  the  courthouse  on  the 
date  specified,  and  that  on  September  17th  the  plain- 
tiff made  and  filed  with  it  the  following  statement: 

'^The  only  merchandise  I  own  is  some  old  office 
and  store  fixtures  and  some  odd  pieces  of  furs  left 
over  from  the  business,  and  the  total  valuation  would 
be  about  $500;  and  I  would  gladly  show  the  same  to 

the  assessor." 

This  was  subscribed  and  sworn  to  before  the  dep- 
uty assessor.  The  complaint  then  states  that  on 
March  1,  1917,  the  plaintiff  was  not  in  business  as  a 
furrier,  and  was  not  the  owner  or  in  possession  of 
merchandise  or  stock  in  trade  valued  at  $10,000  or 
any  other  amount;  that  the  only  personal  property 
owned  by  him  which  was  subject  to  taxation  is  evi- 
denced by  an  attached  itemized  list,  totaling  $500; 
and  that  the  assessor  did  not  exercise  any  judgment 
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or  discretion  in  fixing  the  valuation  of  the  alleged 
merchandise  and  stock  in  trade,  did  not  view  the 
same  or  make  any  application  to  the  plaintiff  for 
such  purpose,  and  did  not  request  him  to  furnish  or 
swear  to  a  list  of  his  personal  property  liable  to 
taxation,  but  arbitrarily  and  without  any  evidence, 
in  disregard  of  the  facts,  made  the  assessment  of 
$10,000  on  merchandise  and  stock  in  trade.  The 
complaint  further  charges  that  at  the  request  of  the 
assessor  the  board  of  equalization  approved  the 
assessment;  that  its  action  was  taken  without  any 
investigation  or  the  taking  of  any  testimony;  that  no 
notice  of  the  time  for  appearing  was  ever  given  to 
the  plaintiff,  who  relied  upon  receiving  the  same; 
that  he  had  no  opportunity  to  be  heard  or  to  offer 
evidence  as  to  the  truth  of  his  claim ;  that  the  board 
continued  in  session  from  September  10  to  October  3, 
1917;  and  that  thereafter  the  alleged  assessment  was 
carried  upon  the  tax-roll  and  delivered  to  the  sheriff 
for  collection.  The  plaintiff  admits  his  ownership 
of  an  automobile  of  the  assessed  value  of  $560,  odds 
and  ends  of  furs  assessed  at  $286,  and  fixtures  and 
furniture  valued  at  $214,  upon  which  was  due  a  tax 
of  $30.42,  the  amount  of  which  he  tendered  prior  to 
the  bringing  of  this  suit,  and  prays  for  a  decree  re- 
straining the  collection  of  the  tax  based  upon  the 
attempted  assessment  of  personal  property  at  a  ' 
valuation  of  $10,000,  or  any  portion  of  it.  Copies  of 
the  assessment,  with  the  verified  statement  of  the 
plaintiff,  are  attached  to  and  made  a  part  of  the  com- 
plaint. 

After  denying  the  material  allegations  of  that 
pleading  the  answer  alleges  that  on  March  1,  1917, 
the  plaintiff  was  the  owner  of  merchandise  and  stock 
in  trade  of  the  value  of  $10,000.    As  a  second  fur- 
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ther  and  separate  answer  it  is  alleged  that  the  board 
of  equalization  met  on  September  10th;  that  the 
plaintiff  by  verified  petition  made  application  for  a 
reduction  of  the  assessment,  which  was  denied;  that 
no  appeal  was  ever  taken  from  that  order;  and  that 
the  court  has  no  jurisdiction  of  the  subject  matter 
of  the  suit.  The  answer  concludes  with  a  request 
that  the  suit  be  dismissed. 

The  plaintiff  denies  all  of  the  new  matter  in  this 
pleading. 

Testimony  was  taken,  from  which  the  court  found 
in  substance :  First,  that  on  March  1,  1917,  the  plain- 
tiff was  not  the  owner  of  and  was  not  in  possession 
of  merchandise  and  stock  in  trade  in  the  sum  of 
$10,000  or  any  other  amount;  second,  that  the  assess- 
ment of  $10,000  therefor  for  that  year  **did  not  in- 
clude, and  was  not  intended  to  include,  any  portion 
of  the  personal  property  described  in  paragraph  VH 
of  the  plaintiff's  complaint";  third,  that  the  assessor 
of  Multnomah  County  was  without  jurisdiction  to 
make  such  assessment  for  the  year  1917  in  the  sum 
of  $10,000,  or  any  other  sum,  "for  merchandise  and 
stock  in  trade,"  and  that  the  same  was  null  and 
void;  and  fourth,  that  the  board  of  equalization  had 
no  jurisdiction  to  approve  the  assessment  or  to  pass 
upon  the  right  of  the  assessor  to  make  it,  and  that 
no  appeal  from  the  action  of  the  board  was  neces- 
sary to  protect  the  plaintiff's  rights  in  the  premises. 
Based  upon  these  findings,  the  court  rendered  a  de- 
cree enjoining  the  collection  of  any  portion  of  the 
tax  based  upon  the  $10,000  assessment,  from  which 
the  defendants  appeal.  Affibmed. 

For  appellants  there  was  a  brief  submitted  over 
the  names  of  Mr.  Walter  H.  Evans^  District  Attor- 
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ney,  and  Mr.  George  Mowry,  Deputy  District  Attor- 
ney. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  J.  F.  Boothe. 

JOHNS,  J. — The  defendants  vigorously  contend 
that  equity  does  not  have  jurisdiction  of  this  suit, 
and  that  is  the  vital  question  presented.  Under  the 
statute,  the  assessor  not  only  has  the  power,  but  it 
is  his  oflScial  duty,  to  assess  all  property  in  his 
county  as  of  March  1st  of  each  year.  However,  he 
has  no  legal  right  to  assess  property  to  another 
which  the  latter  does  not  own,  have  in  his  possession 
or  control.  The  ownership  of  the  $10,000  worth  of 
merchandise  and  stock  in  trade  was  made  an  issue, 
the  plaintijff  claiming  that  he  did  not  own  the  prop- 
erty, and  the  assessor  alleging  that  he  did.  On  that 
issue  of  fact  the  Circuit  Court  found  for  the  plain- 
tiff. 

1.  It  appears  that  the  plaintiff  was  formerly  in 
the  fur  business  at  286  Morrison  Street  in  the  City  of 
Portland;  that  he  discontinued  that  business  in  the 
latter  part  of  1916  or  early  in  1917,  *' right  after  the 
holiday  trade. '^  On  December  20,  1916,  he  executed 
a  lease  of  all  of  his  fixtures  to  E.  Blank  for  a  period 
of  two  years,  at  stipulated  monthly  payments,  with 
the  proviso  that  if  all  of  them  were  made  as  they 
matured.  Blank  should  become  the  owner  of  the  prop- 
erty. The  latter  took  over  the  fixtures,  remained  in 
possession  under  his  lease  and  made  his  payments. 

For  several  years  the  plaintiff  had  been  assessed 
on  his  merchandise  at  that  place  of  business  at  a 
valuation  ranging  from  $20,000  to  $30,000,  and  had 
paid  all  previous  taxes,  but  he  was  not  assessed  on 
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any  stock  for  the  year  1916,  because  he  had  disposed 
of  all  of  it  and  retired  from  business.  Section  3591, 
L.  0.  L.,  as  amended  by  Chapter  184,  Laws  of  1913, 
reads  thus: 

*' Every  assessor  shall  require  any  person  liable  to 
be  taxed  in  his  county  and  to  be  assessed  by  him, 
and  the  managing  agent  or  officer  of  any  firm,  corpo- 
ration or  association  liable  to  be  taxed  in  his  county 
and  to  be  assessed  by  him,  to  furnish  such  asses- 
sor: •  • 

**A  list  of  all  of  the  personal  property  of  such  per- 
son, firm,  corporation  or  association  liable  to  be 
taxed  in  his  county;  which  list  shall  include  a  state- 
ment to  be  made  by  such  person,  •  •  showing  the 
true  cash  value  of  such  personal  property,  or  of  the 
several  items  thereof,  owned  by  such  person,  *  *  or 
in  which  such  person  *  *  has  any  interest. 

*'The  assessor  shall  require  such  person  *  *  to 
make  oath  that,  to  the  best  of  his  knowledge  and  be- 
lief, such  list  *  *  contains  a  full  and  true  account 
of  all  the  •  •  personal  property,  *  *  or  of  any  in- 
terest therein,  of  such  person,  *  *  liable  to  be 
taxed    in    said    county,    and    the    true    cash    value 

•  •  thereof.  Should  any  such  person  *  *  when  so 
required,  refuse  to  furnish  such  list  of  *  *  per- 
sonal property,  with  the  true  cash  value  or  values 
thereof,  or  to  swear  to  the  same  when  required  to  do 
so  by  the  assessor,  such  person  *  *  shall  forfeit  and 
pay  to  the  assessor,  for  the  use  of  the  county,  the 
sum  of  $100.  •  •  Should  any  such  person,  *  *  when 
so  required,  refuse  to  furnish  and  to  swear  to  any 
such  list,  'the  assessor  shall  ascertain  the  taxable 
property  of  such  person,  *  *  and  shall  appraise  the 
same  from  the  best  information  to  be  derived  from 
other  sources.    Upon  the  failure  of  any  such  person 

•  •  to  make  such  valuation  or  valuations,  the  asses- 
sor shall  be  deemed  to  be  the  authorized  agent  of 
such  person  *  *  for  the  purpose  of  making  said 
valuation  or  valuations,  and  the  same,  as  given  in  the 
assessment  roll,  shall  have  the  same  force  and  efiFect 
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as  if  made  under  oath  by  said  person.  *  *  The 
assessor  may  increase  any  valuation  made  by  any 
such  person  *  *  for  purposes  of  assessment  and 
taxation. ' ' 

Although  the  date  is  not  given,  it  appears  that  at 
one  time  an  assessment  blank  was  mailed  to  the 
plaintiff,  and  on  June  19,  1917,  the  wife  of  the  plain- 
tiff verified  a  list  before  the  deputy  assessor,  wherein 
it  appeared  that  the  only  property  of  the  plaintiff 
was  an  automobile  of  the  value  of  $560.  On  Septem- 
ber 8,  1917,  the  assessor  levied  an  assessment  against 
the  plaintiff  on  merchandise  and  stock  in  trade  valued 
at  $10,000,  and  on  the  automobile  at  $560.  It  is  evi- 
dent that  this  was  done  without  any  notice  or  warn- 
ing to  the  plaintiff  or  requiring  him  to  make  an  oath 
as  above  provided.  It  is  not  shown  that  he  refused 
to  furnish  a  list  of  his  personal  property  subject  to 
taxation,  that  he  was  required  to  do  so  by  the  asses- 
sor, or  that  he  refused  to  swear  to  such  list.  But, 
acting  on  information  *^ derived  from  other  sources," 
the  assessor  assumed  that  the  plaintiff  was  the  owner 
of  the  property  in  question,  and  that  he  should  be 
assessed  for  it. 

On  September  17,  1917,  the  plaintiff  made  and 
filed  the  above  verified  statement  to  the  effect  that 
the  only  personal  property  which  he  owned,  consist- 
ing of  some  old  store  fixtures  and  odd  pieces  of  fur, 
was  valued  at  about  $500,  and  therein  declared  his 
willingness  to  exhibit  those  articles  to  the  assessor. 
Nothing  more  was  done  concerning  the  assessment, 
by  either  the  assessor  or  the  plaintiff.  It  is  con- 
ceded that  the  notice  of  the  meeting  of  the  board  of 
equalization  was  duly  published.  There  is  no  proof 
that  the  plaintiff  was  ever  personally  notified  of  the 
specific  time  when  the  board  would  act  on  the  $10,000 
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assessment.  The  fact  remains  that  the  only  record 
before  the  board  was  the  assessment  as  originally 
made,  to  which  was  attached  the  plaintiff's  affidavit 
above  noted.  The  plaintiff  testified  positively  that 
he  did  not  own  or  control  any  merchandise  in  Mult- 
nomah Connty  during  that  year,  to  the  value  of 
$10,000  or  any  part  thereof,  and  there  is  no  evidence 
on  the  part  of  the  defendants  tending  to  show  that 
he  was  such  owner.  The  trial  court  found  that  he 
was  not,  and  the  evidence  sustains  the  finding. 

If  the  plaintiff  was  not  the  owner  of  the  property, 
it  must  follow  that  the  assessor  did  not  have  author- 
ity to  make  the  assessment  complained  of,  and  that 
unless  the  plaintiff  had  waived  or  lost  his  legal 
rights  the  board  of  equalization  did  not  have  any 
jurisdiction  over  it. 

2.  It  is  contcinded  by  defendants  that  by  making 
and  filing  the  affidavit  the  plaintiff  submitted  to  the 
jurisdiction  of  the  board  and  is  bound  by  its  ruling. 
It  will  be  noted  that  the  original  assessment  was 
made  on  September  8th;  that  the  board  met  on  Sep- 
tember 10th;  and  that  the  affidavit  was  filed  on 
September  17th.  In  other  words,  the  assessment 
was  made,  not  before,  but  during  the  period  of  pub- 
lication of  notice  to  property  owners  of  the  time  and 
place  of  the  meeting  of  the  board  of  equalization. 
Section  3605,  L.  0.  L.,  as  amended  by  Chapter  184, 
Laws  of  1913,  requires  each  assessor  to  give  *' three 
weeks  public  notice  in  some  newspaper,'*  of  the 
meeting  of  the  board,  and  to  state  therein  that  at 
such  meeting  the  board  **will  attend  at  the  court- 
house in  his  county,  and  publicly  examine  the 
assessment-rolls,  and  correct  all  errors  in  valuation, 
description  or  qualities  of  lands,  lots  or  other  prop- 
erty assessed  by  such  assessor;  and  it  shall  be  the 
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duty  of  persons  interested  to  appear  at  the  time  and 
place  appointed.** 

Section  3613,  L.  0.  L.,  as  amended  by  Chapter  184, 
Laws  of  1913,  reads  as  follows: 

*'Any  person  who  shall  have  petitioned  for  the  re- 
duction of  a  particular  assessment,  or  whose  assess- 
ment has  been  increased  by  the  board  of  equaliza- 
tion, •  *  may  appeal  therefrom  to  the  Circuit  Court 
of  the  county.** 

The  defendants  insist  that  the  plaintiff  had  a  legal 
remedy  by  an  appeal  from  the  decision  of  the  board. 
When  analyzed,  the  affidavit  of  the  plaintiff,  which 
was  addressed  to  the  board,  is  not  made  for  the  pur- 
pose of  correcting  an  error  in  valuation  or  descrip- 
tion of  property,  '*for  the  reduction  of  a  particular 
assessment,*'  an  increase  or  a  decrease  in  assess- 
ment. It  was  a  showing  to  the  effect  that  the  pl?iin- 
tiff  was  not  the  owner  of  the  property  or  any  part  of 
it,  upon  which  the  $10,000  assessment  was  made. 

The  facts  in  the  case  of  Searing  v.  Heavysides^  106 
ni.  85,  are  almost  identical  with  those  in  the  present 
instance,  and  it  was  there  contended  that  there  was 
an  adequate  remedy  at  law.    The  court  held: 

**  Where  an  assessor  assesses  personal  propeirty 
against  one  who  was  not  the  owner  of  the  same  on 
the  first  day  of  May,  in  the  year  for  which  the 
assessment  is  made,  and  who  had  no  possession  or 
control  over  the  same  at  that  time,  and  had  no  inter- 
est therein,  the  taxes  levied  on  such  assessment  will 
be  without  warrant  of  law ;  and  if  the  town  board  of 
review  and  county  board  refuse  to  give  relief  on 
application  and  proof,  a  court  of  equity  will  restrain 
the  collection  of  such  tax.** 

The  opinion  of  this  court  in  Portland  University  v. 
Multnomah  County,  31  Or.  498  (50  Pac.  532),  speak- 
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ing  of  the  authority  of  the  board  of  equalization, 
says: 

'*And  so  it  is  with  other  corrections  of  the  roDs 
which  it  is  intrusted  with  the  power  to  make.  But 
where  it  is  without  jurisdiction  or  authority  to  act 
in  the  premises,  it  is  useless  to  appeal  to  it  for  re- 
lief, as  its  orders  pertaining  thereto  would  prove 
absolutely  nugatory  and  of  no  avail. 

''Touching  the  assessor's  authority,  it  appears 
that  he  has  no  jurisdiction  to  assess  land  or  other 
property  exempt  from  assessment  and  taxation,  and 
his  action  in  the  premises  in  determining  that  it  is 
not  used  or  occupied  so  as  to  bring  it  within  the  ex- 
emption is  not  conclusive,  the  fact  being  one  on 
which  jurisdiction  depends.  The  question  as  to 
whether  property  is  assessable  under  the  statute  is 
jurisdictional,  and  therefore  open  to  inquiry,  when- 
ever the  authority  to  make  an  assessment  is  asserted, 
notwithstanding  the  assessor  has  exercised  his  judg- 
ment thereon/' 

There  the  question  involved  was  the  right  to  assess 
property  exempt  from  taxation.  Here,  the  question 
is  the  right  to  make  an  assessment  against  an 
individual  for  property  which  he  does  not  own  or 
control. 

3.  In  their  reply  brief  the  defendants  claim  that 
the  assessment  in  question  was  not  made  upon  non- 
existing  property,  and  that  the  most  that  could  be 
said  against  it  would  be  that  it  was  upon  an  exces- 
sive valuation.  As  found  by  the  trial  court,  the 
$10,000  assessment  was  made  upon  other  property 
than  that  owned  by*  the  plaintiflF,  and  was  a  separate 
and  distinct  assessment  from  that  upon  the  property 
which  he  did  own.  Under  the  facts,  the  question  of 
an  excessive  valuation  as  to  the  $10,000  assessment 
is  not  involved,  but  it  is  the  making  of  an  assessment 


Sept.  1920.]  McCabthy  v.  Prazibr.  493 


against  the  plaintiff  upon  property  which  he  did  not 
own  or  control.  We  approve  all  of  the  findings  of 
fact  made  by  the  Circuit  Court  and  affirm  the  decree. 

Affiambd. 


Argued  September  22,  affirmed  September  28,  1920. 

McCarthy  v.  frazier. 

(192  Pae.  491.) 

Ptoadlng— Complaint  for  Amount  Agreed  on  for  Ikmbs  of  Horses  Hired 
Held  SulBclent  After  Verdict. 

1.  Under  Sections  64,  67,  L.  O.  li,,  whether  plaintiff  sues  for  in- 
jury to  his  property,  for  damages  from  breach  of  contract  of  hiring, 
or  to  recover  on  a  promise  to  pay  money,  in  the  absence  of  de- 
murrer, his  complaint  alleging  that  he  let  horses  with  equipment  to 
defendants,  who  promised  to  pay  him  the  reasonable  value  of  any 
property  lost,  that  part  of  the  property  was  lost,  and  that  subse- 
quently on  an  accounting  the  parties  agreed  on  the  amount  of  the 
damage,  which  defendants  promised  to  pay,  is  sufficient,  after  ver- 
dict, as  stating  facts  constituting  a  cause  of  action  and  a  considera- 
tion for  the  agreement. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  1. 

1.  The  plaintiff  hired  to  the  defendants  some 
horses  and  their  equipment,  which  is  admitted.  In 
the  third  count,  being  the  part  of  the  complaint 
questioned,  there  is  this  allegation: 

**That  the  time  the  plaintiff  hired  to  the  defend- 
ants, the  horses,  he  also  hired  to  them  some  har- 
nesses, and  other  equipment  with  them  and  at  said 
time  it  was  agreed  by  and  between  plaintiff  and  de- 
fendants that  if  any  of  said  personal  property  was 
lost  or  damaged  the  defendants  would  pay  plaintiff 
the  reasonable  value  of  the  property  so  lost. 

*'And  thereafter  and  on  or  about  December  23, 
1918,    defendants   returned   most    of    said    personal 
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property  to  the  plaintiff,  and  plaintiff  and  defend- 
ants had  an  accounting  and  settlement,  and  it  was 
found  that  defendants  had  lost,''  specifying  certain 
items,  with  the  amount  of  damage  and  loss  appor- 
tioned to  each. 

The  averment  proceeds  thus: 

"That  at  the  conclusion  of  said  accounting  defend- 
ants agreed  to  pay  plaintiff,  and  plaintiff  agreed  to 
accept  from  defendants,  for  the  loss  and  damage  to 
said  property,  the  following:  [naming  the  sanae 
items  as  before,  with  like  values  annexed  to  each].*' 

The  statement  concludes  with  this  language: 

"And  since  said  date  of  accounting  and  settlement, 
the  defendants  have  frequently  promised  and  agreed 
to  pay  plaintiff  the  sums  of  money  as  herein  alleged, 
but  have  not  paid  the  same  or  any  part  thereof/' 

By  their  answer  to  this  third  cause  of  action  the 
defendants  speak  in  these  words: 

"Admit  that  there  was  some  harness  and  other 
equipment  furnished  with  said  horses,  and  that  the 
same  was  to  be  returned  with  the  horses,  but  defend- 
ants deny  each,  all,  and  every  other  allegation  and 
averment  of  said  third  cause  of  action.'' 

There  was  no  demurrer  to  the  complaint.  On 
appeal,  for  the  first  time,  the  defendants  challenge 
the  sufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action,  and  this  is  the  only  question  pre- 
sented for  decision.  A  verdict  and  judgment  were 
rendered  for  the  plaintiff  on  this  complaint,  and  the 
defendants  appeal.  AFFmMED. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Franklin  F.  Korell  and  Mr.  W.  A.  Carter,  with 
an  oral  argument  by  Mr.  Korell. 
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For  respondent  there  was  a  brief  and  an  oral 
argument  by  Mr.  Walter  G.  Hayes. 

BURNETT,  J.— In  Cooper  v.  Hillsboro  Garden 
Tracts,  78  Or.  74,  83  (152  Pac.  488,  491,  Ann.  Cas. 
1917E,  840),  this  conrt,  speaking  by  Mr.  Justice 
Harris  said; 

**The  complaint  might  have  been  vulnerable  to  a 
demurrer  if  interposed  before  the  commencement  of 
the  trial;  but,  no  objection  having  been  made  until 
the  introduction  of  testimony,  the  complaint  must  be 
liberally  construed,  and  is  entitled  to  all  the  intend- 
ments in  its  favor  which  could  be  invoked  after  a  de- 
cision on  the  merits  of  the  controversy:  Schoell- 
hamer  v.  Rometsch,  26  Or.  394  (38  Pac.  344) ;  Currey 
v.  Butcher,  37  Or.  380  (61  Pac  631);  Creecy  v.  Joy, 
40  Or.  28  (66  Pac.  295) ;  Patterson  v.  Patterson,  40 
Or.  560  (67  Pac.  664) ;  Bade  v.  Hibberd,  50  Or.  501 
(93  Pac.  364) ;  Davis  v.  Mitchell,  72  Or.  165  (142  Pac. 
788) ;  Weishaar  v.  Pendleton,  73  Or.  190  (144  Pac. 
401) ;  Smith  v.  National  Surety  Co.,  77  Or.  17  (149 
Pac.  1040)/' 

The  argument  of  the  defendants'  counsel  is  based 
upon  the  language  of  the  complaint  in  the  statement 
about  the  conclusion  of  the  accounting,  and  the  con- 
tention is  made  therein  that  the  items  in  question, 
being  for  the  loss  of  one  horse  and  damage  to  an- 
other, were  matters  of  tort  which  could  not  be  made 
the  subject  of  an  accounting.  It  may  well  be  con- 
ceded that  if  we  were  bound  by  the  ancient  form  of 
the  common  count  of  insimul  computassent,  the 
pleading  here  would  be  amenable  to  demurrer,  or,  if 
not,  the  plaintiff  would  fail  in  proof  if  he  attempted 
to  offer  evidence  only  of  a  tort  in  support  of  his 
declaration.  We  are  taught,  however,  in  Section  64, 
L.  0.  L.,  that; 
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''AH  the  forms  of  pleading  heretofore  existing  in 
actions  at  law  are  abolished ;  and  hereafter  the  forms 
of  pleading  in  courts  of  record,  and  the  rules  by 
which  the  suflSciency  of  the  pleadings  is  to  be  deter- 
mined, shall  be  those  prescribed  by  this  Code.** 

And  in  Section  67,  L.  0.  L.,  it  is  stated  that: 

* '  The  complaint  shall  contain  *  •  a  plain  and  con- 
cise statement  of  the  facts  constituting  the  cause  of 
action,  without  unnecessary  repetition.** 

It  is  averred  that  in  the  outset  the  defendants 
agreed  that  if  any  of  the  personal  property  hired  to 
them  was  lost  or  damaged  they  would  pay  the  plain- 
tiff the  reasonable  value  of  the  property  so  lost.  As 
the  defendants  hired  the  plaintiff's  property  and  lost 
some  of  it,  it  was  assuredly  competent  for  the  parties 
to  get  together  and  agree  upon  the  amount  of  the 
damage  resulting  from  the  breach  of  the  contract, 
and  for  the  defendants  to  promise  to  pay  the  amount 
thus  agreed  upon.  This  is  what  happened,  accord- 
ing to  the  complaint.  Certainly  a  cause  of  action 
arises  out  of  such  a  transaction,  and,  all  the  facts 
having  been  stated,  in  the  absence  of  a  demurrer,  we 
must  sustain  the  verdict  of  the  jury  on  the  question. 
If  we  looked  only  at  the  few  lines  of  the  complaint 
which  tell  of  an  accounting,  the  contention  of  the  de- 
fendants might  be  upheld.  Other  parts  pf  the  plead- 
ing must  be  given  due  effect,  however,  and  at  this 
stage  of  the  case  it  matters  not  whether  the  plaintiff 
was  suing  for  injury  to  his  property,  for  damage  re- 
sulting from  a  breach  of  a  contract  of  hiring,  or  to 
recover  on  a  promise  to  pay  money.  The  facts  are 
all  stated  out  of  which  a  good  cause  of  action  may  be 
constructed.  The  facts  themselves,  and  not  neces- 
sarily the  mere  form  in  which  they  are  stated,  are 
what  give  force  to  a  pleading. 
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It  is  urged  that  no  consideration  for  the  new 
agreement  is  stated.  But  we  discern  a  consideration 
in  the  detriment  happening  to  the  plaintiff  by  reason 
of  the  default  of  the  defendants.  It  is  not  a  question 
of  expressing  a  consideration  within  the  meaning  of 
the  statute  of  frauds,  but  if  the  court,  considering  the 
facts  stated  by  the  pleader,  can  perceive  a  consid- 
eration, the  pleading  is  sufficient  in  the  absence  of 
demurrer  and  after  verdict. 

The  judgment  is  affirmed.  Affirmed. 

McBbide,  C.  J.|  and  Bsnsok  and  Habbis,  JJ., 
concur. 


Argued  September  15,  affirmed  September  28,  1920. 

NOBLE  V.  NOBLE. 

(190  Pac.  1061.) 

DlTorca — Complaint  Held  to  Show  Ornel  and  T^^wirmn  Treatmenft. 

1.  Complaint  for  di^rce  of  husband  against  wife,  charging  emel 
and  inhuman  treatment  and  personal  indignities  through  free  asso- 
ciation with  other  men  while  plaintiff  was  in  the  military  service 
in  Frahce,  held  to  state  facta  sufficient  to  constitute  a  cause  of  suit. 

[On  charge  of  adulterj  as  ground  for  divorce,  see  notes  in  18 
L.  Bw  A.  (N.  8.)  300;  34  I..  B.  A.  (N.  8.)   360.] 

IMvorce— Oomplaint,    Using   Word    "Resident"   Instaad    of    'Tnliab- 
Itant,**  Sufficient. 

2.  Husband's  complaint  for  divorce  for  cruel  and  inhuman  treat- 
ment and  personal  indignities,  alleging  that  plaintiff  'had  been  a 
''resident"  of  Oregon  ever  since  the  marriage  of  the  parties  in 
1917,  was  sufficient  to  give  the  court  jurisdiction,  though  not  using 
the  term  "inhabitant,"  the  words  "resident"  and  "inhabitant"  being 
used  synonymously  in  Section  509,  L.  O.  L.,  requiring  plaintiff  in 
suit  for  divorce  to  be  an  inhabitant  of  the  state. 

["Besidence"  as  synonymous  with  "domicile"  In  divorce  stat- 
ute, see  note  in  Ann.  Oas.  1915G,  188.] 

DiYorce— Amendment  to  Show  Plaintiff  'Onhabitant"  of  8tate»  m 
W^  as  ^'Resident,''  Held  Proper. 

3.  In  a  husband's  Buit  for  divorce,  the  complaint  alleging  that 
1m  was  a  "resident"  of  the  statei  though  such  amendment  was  na- 

97  Or.— 82 
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neeeasarj,  the  trial  court  had  a  right  ta  permit  amendment  of  the 
complaint  bj  inserting  the  words  "and  an  inhabitant"  after  '^eei- 
dent"  to  bring  it  beyond  all  doubt  within  Section  509,  L.  O.  L. 

From  Coos:  John  S.  Coke,  Judge. 

s 

Department  2. 

This  is  a  suit  for  divorce.  The  complaint  alleged, 
in  substance,  the  marriage  of  the  parties  in  Coos 
County,  Oregon,  on  April  23,  1917;  that  plaintiff  has 
been  a  resident  of  the  State  of  Oregon  ever  since 
said  marriage,  and  charged  defendant  with  cruel 
and  inhuman  treatment  and  personal  indignities, 
rendering  life  burdensome,  the  substance  of  such 
charge  being  as  follows : 

That  this  plaintiff  was  on  or  about  the  fourth  day 
of  December,  A.  D.  1917,  duly  inducted  into  the 
military  service  of  the  United  States  of  America,  and 
was  sent  to  France  and  there  engaged  in  the  war 
against  Germany  and  her  allies  with  the  American 
Expeditionary  Forces;  that  while  this  plaintiff  was 
in  such  military  service,  the  said  defendant,  disre- 
garding her  marital  status  and  the  rights  of  this 
plaintiff,  went  to  Portland,  Oregon,  and  there  repre- 
sented to  various  and  divers  persons  that  she'  was 
a  single  woman,  and  during  the  entire  time  there 
went  by  the  name  of  Elsie  Wolfe,  her  maiden  name, 
among  the  persons  with  whom  she  was  thrown  in 
contact,  and  thereafter  began  to  accompany  and  go 
to  dances  with  other  men,  the  names  of  whom  are 
unknown  to  this  plaintiff,  and  allowed  such  other 
men  to  call  upon  her  constantly  and  associated  with 
them  in  public  places  in  said  City  of  Portland  in- 
timately and  in  the  same  manner  as  if  she  were 
unmarried,  and  conducted  herself  in  an  unbecoming 
and  unseemly  manner  with  them,  and  in  the  presence 
of  mutual  acquaintances  of  the  plaintiff  and  defend- 
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ant,  spoke  disparagingly  of  this  plaintiff,  and  stated 
that  she  would  never  return  to  him,  and  so  conducted 
herself  as  to  cause  a  great  public  scandal  among  the 
acquaintances,  friends,  and  relatives  of  this  plaintiff, 
all  of  which  became  known  to  this  plaintiff  on  his 
return  from  France,  and  caused  him  great  mental  pain 
and  suffering,  and  greatly  and  deeply  humiliated 
him,  and  all  of  which  acts,  statements,  and  conduct 
of  tiie  defendant  were  calculated  to  have  such  effect, 
and  were  done  by  the  defendant  purposely  and  in- 
tentionally and  with  intent  to  wound  and  injure  the 
feelings  of  the  plaintiff  and  to  bring  public  disgrace 
upon  him  and  into  the  contempt  of  all  right-thinking 
persons,  and  all  of  which  will  cause  the  impairment 
of  the  plaintiff  *s  health  and  tends  to  permanently 
destroy  his  peace  and  happiness;  and  will  so  do, 
unless  the  bonds  of  matrimony  are  dissolved  and  the 
plaintiff  is  freed  from  his  marital  obligations  and 
duties. 

The  defendant  answered,  denying  the  charges,  and 
alleging  that  plaintiff  has  been  guilty  of  cruel  and 
inhuman  treatment  in  falsely  making  and  circulating 
reports  of  the  character  set  forth  in  the  complaint, 
and  asked  for  a  decree  of  divorce  from  plaintiff. 

Upon  the  trial  the  court  found  in  favor  of  plain- 
tiff upon  all  the  allegations,  and  later  a  decree  was 
entered  granting  plaintiff  a  divorce. 

After  the  testimony  had  been  taken  and  before  a 
decree  had  been  entered,  the  defendant's  counsel 
moved  the  court  to  dismiss  the  suit  for  the  reason 
that  the  complaint  did  not  state  facts  sufiScient  to 
constitute  a  cause  of  suit,  and  because  the  court  did 
not  have  jurisdiction,  for  the  reason  that  there  was 
no  pleading  or  proof  that  plaintiff  was  an  inhabitant 
of  the  state  at  the  commencement  of  the  action  and 
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for  one  year  prior  thereto,  as  required  by  Section 
509,  L.  0.  L, 

Thereupon  the  plaintiff's  counsel  asked  and  ob- 
tained leave  to  amend  the  complaint  to  correspond 
with  the  proof  by  inserting  the  words  "and  an  in- 
habitant" after  the  word  **  resident, ' '  which  applica- 
tion was  allowed,  and  thereafter  findings  and  a  de- 
cree were  made  and  entered,  as  above  stated,  from 
which  decree  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Seneca  Fonts  and  Mr.  Chds.  I.  Reigard,  with  an 
oral  argument  by  Mr.  Fouts. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  A.  Liljeqvist 

McBRIDE,  C.  J.— 1,  2.  Without  going  into  the 
matter  in  detail  we  are  of  the  opinion  that  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of 
suit,  and  such  of  the  testimony  as  has  been  brought 
here  in  the  transcript  supports  the  finding  of  the 
court.  The  jurisdictional  question  raised  seems  to 
depend  upon  a  supposed  distinction  between  the  word 
"resident"  as  used  in  the  complaint  and  the  word 
"inhabitant"  used  in  Section  509,  L.  0.  L.  In  fact, 
the  brief  submitted  by  defendant  seems  to  be  predi- 
cated entirely  upon  this  supposed  distinction.  We 
are  of  the  opinion  that  whatever  subtle  distinction 
may  be  drawn  in  the  definition  of  these  terms  by 
lexicographers,  or  in  other  statutes,  they  are  synony- 
mous so  far  as  this  statute  is  concerned.  A  reading 
of  the  section,  as  italicized  below,  makes  this  con- 
struction evident.    It  reads  as  follows: 

"In  a  suit  for  the  dissolution  of  the  marriage  con- 
tract, the  plaintiff  therein  must  be  an  inhabitant  of 
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the  state  at  the  commencement  of  the  suit,  and  for 
one  year  prior  thereto ;  which  residence  shall  be  sujffi- 
cient  to  give  the  court  jurisdiction,  without  regard  to 
the  place  where  the  marriage  was  solemnized  or  the 
cause  of  suit  arose. '^ 

The  words  are  used  inferchangeably  and  it  is  not 
probable  that  the  legislature  ever  had  in  mind  a 
construction  which  might  in  some  instances  prevent 
a  bona  fide  resident  of  the  state  from  prosecuting  a 
cause  of  suit  for  divorce,  arising  during  his  temporary 
or  enforced  physical  absence  from  the  state. 

None  of  the  cases  cited  from  this  state,  when  prop- 
erly considered,  sustains  appellant's  contention.  In 
Miller  v.  MUler,  67  Or.  359  (136  Pac.  15),  it  is  true 
Justice  Burnett  quotes  from  an  opinion  of  Justice 
E.  S.  Bean,  in  which  the  latter  drew  a  distinction  be- 
tween residence  and  domicile,  saying  that  they  were 
not  synonymous,  but  in  the  main  opinion  Justice 
Burnett  held  that  a  person  who  had  been  absent  in 
Idaho  for  three  years,  and  who  then  returned  to  a 
former  residence  in  Oregon,  she,  all  the  time  during 
her  absence,  having  had  the  intention  to  return,  was 
such  a  resident  and  inhabitant  of  Oregon  as  to  bring 
her  within  Section  509,  L.  0.  L.  In  the  opinion  Mr. 
Justice  Burnett  treats  the  words  ''resident''  and 
**  inhabitant "  as  synonymous,  lis  shown  in  the  follow- 
ing quotation: 

' '  In  determining  the  residence  or  pernument  habita- 
tion  of  the  plaintiff,"  etc. 

And  again,  quoting  from  a  Wyoming  decision: 

**We  think  the  rule  is  that  the  wife's  residence  is 
that  of  her  husband,  save  in  exceptional  cases,"  etc. 

To  the  writer  the  case  seems  strongly  in  favor  of 
respondent's  position  here. 
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Reed's  WUl,  48  Or.  500  (87  Pac.  763),  cited  by 
counsel  for  appellant,  was  not  a  case  arising  raider 
the  statute  now  under  consideration.  In  it  the  court 
considered  generally  the  relation  of  domicile  to 
residence  and  the  opinion  has  little  bearing  upon  the 
present  contention.  .     ^ 

The  next  case  cited  by  appellant  is  Parrish  v.  Par- 
risk,  52  Or.  160  (96  Pac.  1066).  The  case  is  not  in 
point  here.  In  that  case  the  complaint,  while  alleg- 
ing that  the  marriage  was  solemnized  in  this  state 
and  that  the  plaintiff  resided  in  this  state  at  the 
commencement  of  the  suit,  did  not  allege  that  he 
had  so  resided  for  a  year  next  preceding  the  institu- 
tion thereof;  the  distinction  urged  here  was  not  con- 
sidered and  it  is  a  fair  inference  from  the  whole 
opinion  that,  if  plaintiff  had  alleged  in  that  case  what 
is  pleaded  as  to  residence  in  the  instant  case,  it 
would  have  been  held  sufficient. 

Holton  V.  Holton,  64  Or.  290  (129  Pac.  532,  48 
L.  R  A.  (N.  S.)  779),  is  not  in  point.  In  that  case 
the  plaintiff  sued  for  a  divorce  and  made  no  allega- 
tion whatever  in  reference  to  his  own  residence. 
The  plaintiff  obtained  a  decree,  and  fifteen  months 
afterward  moved  for  leave  to  amend  the  complaint 
and  findings  of  fact  so  as  to  conform  to  the  proof 
showing  his  lawful  residence  in  the  state.  The  court, 
over  defendant's  objection,  having  made  such  an 
order  nunc  pro  tunc  as  of  the  date  of  the  original 
decree,  the  defendant  appealed  here,  where  we  held 
that  the  court,  not  having  had  jurisdiction  in  the 
first  instance,  could  not  obtain  it  by  such  an  order. 

There  is  not  a  single  primary  definition  of  the  term 
**  residence ' '  that  does  not  include  inhabitancy,  and 
not  a  single  primary  definition  of  '^inhabitant,"  that 
does  not  in  some  way  include  residence.  There  are 
some  refinements  in  the  secondary  definition  of  both 
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terms  that  introduce  technical  distinctions,  but  they 
have  never  been  applied  to  statutes  similar  to  this. 
This  being  the  case,  the  use  of  the  word  ** resident" 
instead  of  *  inhabitant''  did  not  in  any  event  con- 
stitute an  entire  failure  to  state  a  jurisdictional  fact, 
but  at  the  most  was  merely  an  imperfect  statement 
of  it,  and  as  such  was  subject  to  amendment  at  any 
time  before  the  final  submission  of  the  cause. 

3.  The  cause  had  not  been  finally  submitted  when 
the  motion  to  amend  was  filed.  It  appears  from  the 
record  that  after  the  testimony  had  been  taken  and 
before  the  final  decree  was  rendered,  defendant's 
counsel  filed  a  motion  which  recited  that,  all  the  evi- 
dence having  been  offered  and  both  parties  having 
rested  and  the  trial  having  been  concluded  and  the 
cause  submitted,  the  defendant  now  moves  the  court 
for  an  order  dismissing  the  cause  for  want  of  juris- 
diction and  specifying  the  grounds  urged  here.  Not- 
withstanding the  statement  in  the  motion,  that  the 
cause  had  been  submitted,  it  is  self-evident  that  it 
has  not  been,  as  defendant  was  by  his  very  motion 
contesting  vigorously  the  right  of  the  court  to  pro- 
ceed further.  In  this  state  of  the  case  plaintiff  asked 
leave  to  amend  by  inserting  the  term  "inhabitant," 
which  the  court  permitted,  and  thereafter  decided 
the  case  in  favor  of  plaintiff.  While  the  amend- 
ment was  unnecessary,  it  was  one  which  the  court 
had  a  right  to  permit  in  order  to  correct  an  expres- 
sion which  very  technical  persons  might  deem  am- 
biguous. 

The  decree  is  affirmed.  Affibmed. 

Habbis^  Johns  and  Bennett,  JJ.,  concur. 
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Argued  September  17^  affirmed  October  5,  1920. 

PAPENFUS  V.  LANE  COUNTY  CREDIT  ASSO- 

CIATION. 

(192  Pac.   797.) 

Appeal   and  Error— InsnilLcie&cy   of  Evidence  not   BeTiewabla,  in 
Abaence  of  Bill  of  Exceptions  Certified  to. 

1.  In  the  absence  of  bill  of  exceptions,  certified  by  the  trial 
court,  the  supreme  court  cannot  review  the  action  of  the  trial 
court,  based  on  the  insufficiency  of  the  evidence. 

Appeal  and  Error— Transcript,  WJien  Certifled  by  Gonrt^  will  Bring 
Tip  BnlingB  Below. 

2.  Under  Laws  of  1913,  page  650,  transcript  of  testimonv  will 
be  carried  bodily  into  the  bill  of  exceptions,  if  properly  certified  to 
as  such  by  the  trial  court,  and  will  then  be  sufficient  to  bring  up 
the  ruling  below  as  set  forth  therein,  but  is  not  a  bill  of  excep- 
tions, and  is  without  efficacy  to  bring  up  the  trial  proceedings 
until  certified  to  by  the  court,  though  certified  by  the  reporter. 

From  Lane:  Geoboe  F.  Skipwoeth,  Judge. 

Department  2.      ' 

This  is  an  action  to  recover  damages  for  the  al- 
leged publication  of  plaintiff's  name  in  a  delinquent 
or  black  list,  purporting  to  be  a  list  of  debtors  who 
owe  unpaid  claims. 

The  answers  of  the  respective  defendants  put  in 
issue  every  material  allegation  of  the  complaint,  ex- 
cept the  incorporation  of  the  Lane  County  Credit 
Association,  and  the  fact  that  a  claim  against  plaintiff 
was  placed  in  its  hands.  Upon  the  trial  there  ap- 
pears to  have  been  a  directed  verdict  against  the 
plaintiff,  and  a  judgment  in  favor  of  defendants  upon 
this   verdict,   from  which  plaintiff   appeals. 

Judgment  was  entered  upon  the  twenty-seventh 
day  of  February,  1919,  and  it  appears  from  the  rec- 
ord that  no  bill  of  exceptions  was  presented  to  the 
court  until  the  twenty-fifth  day  of  June  of  the  same 
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year.  The  court,  before  which  the  case  was  tried, 
refused  to  sign  or  settle  the  bill,  because  it  had  not 
been  served  or  filed  within  the  time  fi^ed  by  the  rules 
of  the  court.  The  appellant  filed  the  report  of  the 
trial,  certified  to  by  the  court  stenographer,  and 
seeks  to  have  the  case  reviewed  upon  that  record 
alone,  without  any  certification  or  approval  by  the 
judge. 

The  only  questions  presented  on  this  appeal  refer 
to  the  rulings  of  the  court,  holding  that  the  evidence 
was  insufficient  to  sustain  a  verdict  for  the  plaintiff, 
and  the  consequent  direction  of  a  verdict  for  de- 
fendants. Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  M.  Kissinger  and  Mr.  L.  R.  Edmtmson,  with 
an  oral  argument  by  Mr.  Kissinger. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  L.  M.  Travis,  Mr.  C.  A.  Hardy  and  Messrs. 
Potter  &  Immel,  with  oral  arguments  by  Mr.  Travis 
and  Mr.  E.  0.  Immel. 

BENNETT,  J.— 1.  In  the  absence  of  a  bill  of  ex- 
ceptions, certified  by  the  judge,  we  cannot  review  the 
action  of  the  court  based  upon  the  insufficiency  of  the 
evidence. 

2.  Under  the  amendment  of  1913  (Laws  of  1913, 
Chap.  332)  the  transcript  of  the  testimony  may  be 
carried  bodily  into  the  bill  of  exceptions,  if  properly 
certified  to  as  such  by  the  judge,  and  will  then  be 
sufficient  to  bring  up  the  rulings  of  the  court  below 
as  set  forth  therein:  M alloy  v.  Marshall-Wells  Hdw. 
Co.,  90  Or.  303  (173  Pac.  267,  175  Pac.  659,  176  Pac. 
589).  But  it  is  not  a  bill  of  exceptions,  and  has  no 
efficacy  to  bring  up  the  trial  proceedings  until  it  is  cer- 
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tified  by  the  judge.  The  certificate  of  the  reporter  is 
not  sufficient  to  bring  up  such  rulings  on  the  evidence: 
Thomsen  v.  Giebisch,  95  Or.  118  (186  Pac.  10).  In 
the  above  case  it'  was  said  by  Mr.  Justice  Bubnett: 

*'The  transcription  of  the  reporter's  notes,  cer- 
tified by  him,  constitutes  material  from  which  a  bill 
of  exceptions  may  be  compiled;  but  it  was  never  the 
intention  of  any  of  the  legislation  or  of  the  decisions 
up  to  this  time  that  the  reporter  should  super- 
sede the  judge  in  authority  in  the  construction  of  the 
bill.'* 

Based  upon  the  above  decision,  which  we  follow 
and  approve,  we  must  hold  that  there  is  nothing  here 
upon  which  we  can  review  the  action  of  the  (^urt 
below.. 

The  judgment  must  be  affirmed.  Affirmed. 

McBams,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 


Argned  September  17,  affirmed  October  5,  1920L 

NIGHTINGALE  v.  TAYLOR. 

(192  Pac.   652.) 

LogB  and  Logging— -Lien  for  Logging  and  Mannfactozlng  Timber 
Without  Segregation  of  Items  Unenforceable. 

1.  Under  SeetionB  7461,  7463,  L.  O.  L.,  a  combined  or  lump  lien 
for  logging,  manufacturing  timber  and  stumpage  cannot  be  enforced 
without  a  segregation  of  the  items  constituting  the  lien  and  a 
specification  of  the  amount  of  each,  and  claimed  liena,  not  segre- 
gating the  time  when  claimants  were  employed  as  loggers  from  the 
time  when  they  performed  labor  in  the  manufacture  of  the  lomber, 
or  specifying  the  amount  claimed  for  each  service,  are  unenforce- 
able. 

[By  whom  and  for  what  labor  or  services  logger's  lien  may 
be  claimed,  see  note  in  Ann.  Oas.  1916C,  198.] 

From  Marion:  Gbobgb  G.  Bingham,  Judge. 
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Department  2. 

At  the  times  alleged  in  the  complaint  the  defend- 
ant Taylor  was  the  owner  and  operator  of  a  portable 
sawmill  on  the  banks  of  a  tributary  of  Silver  Creek, 
east  of  Silverton  in  Marion  County.  Between  Sep- 
tember 18,  1918,  and  February  18,  1919,  the  plaintiff 
and  his  assignors  were  in  the  employ  of  the  defend- 
ant Taylor  and,  as  the  complaint  alleges,  **  performed 
la^or  and  assisted  in  obtaining  and  securing  saw 
logs,  and  assisted  in  manufacturing  the  said  saw  logs 
and  other  timber  into  lumber,  for  the  defendant/' 
For  failure  to  receive  their  money  the  respective 
claimants  filed  liens,  the  material  parts  of  which  are 
as  follows: 

''Notice  is  hereby  given  that  Bay  Nightingale 
claims  a  lien  upon  the  following  described  property; 
approximately  180,000  feet  of  planks,  ties,  timbers 
and  side  lumber  located  at  the  Southern  Pacific  depot 
at  Silverton,  Marion  County,  Oregon,  together  with 
about  50,000  feet  of  planks,  ties,  timbers,  side  lumber 
and   other   lumber  located   upon  the   Heelic-Funrue 

Slace  in  T.  7  S.  R.  1  E.  of  W.  M.  in  Marion  County, 
Oregon,  at  the  sawmill  of  the  defendant  herein,  to- 
gether with  a  quantity  of  saw  logs  located  in  the 
pond  in  said  sawmill  upon  the  said  Funrue  place, 
together  with  a  quantity  of  logs  in  the  woods  located 
upon  the  said  Heelic-Funrue  place  and  the  F.  S. 
Hunter  place  adjoining  thereto,  which  said  timber, 
planks,  logs,  ties  and  lumber  were  cut  and  manufac- 
tured in  Marion  County,  state  of  Oregon,  and  whidi 
are  unmarked  for  identification  and  which  are  now 
lying  and  being  in  Marion  County,  Oregon,  as  afore- 
said, which  said  lien  is  for  labor  performed  upon  and 
assistance  rendered  in  the  manufacture  of  said  logs 
and  lumber;  that  the  name  of  the  owner  or  reputed 
owner  is  W.  A.  Taylor,  and  that  the  said  W;  A.  Tay- 
lor employed  the  said  Bay  Nightingale  to  perform 
such  labor  and  render  such  assistance  upon  the  fol- 
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lowing  details  and  conditions,  to-wit:  $4.00  a  day  as 
the  agreed  price;  that  said  contract  has  been  faith- 
fully performed  and  fully  complied  with  on  the  part 
of  the  said  Bay  Nightingale,  who  performed  labor 
upon  and  assisted  in  cutting  and  manufacturing  for 
the  period  of  33  days/* 

Except  as  to  the  name  of  the  claimant,  the  date 
and  the  amount,  the  liens  were  all  exactly  alike. 
They  were  duly  recorded  in  the  oflSce  of  the  connty 
clerk  on  February  24,  1919,  and  this  suit  to  foreclose 
was  commenced  on  the  following  day. 

Hunter  was  the  owner  of  the  land  upon  which  the 
logs  were  cut,  and  filed  a  stumpage  lien  to  secure 
an  unpaid  balance  due  him  from  Taylor.  It  appears 
that  about  180,000  feet  of  the  lumber  which  was 
sawed  at  the  mill  was  hauled  about  three  miles  to 
the  railroad  at  Silverton,  and  was  purchased  by  the 
defendant  Bisteigen.  For  such  reasons,  Hunter  and 
Bisteigen  were  made  defendants. 

The  defendant  Taylor  made  default,  and  has  left 
the  state.  Hunter  filed  an  answer,  denying  all  of  the 
material  allegations  of  the  complaint  and  praying 
for  a  decree  foreclosing  his  stumpage  Uen,  amounting 
to  $470.24,  and  for  $50  as  reasonable  attorney's  fee. 
After  making  similar  denials,  Bisteigen  alleged  in 
his  answer  that  under  a  written  contract  dated  Sep- 
tember 12,  1917,  he  purchased  and  paid  for  the  lum- 
ber as  fast  as  it  was  cut,  and  is  now  such  owner  and 
purchaser  in  good  faith. 

A  reply  was  filed  and  testimony  was  taken.  The 
Circuit  Court  found  that  the  lien  claimants  had  per- 
formed labor  and  services  as  stated  in  their  re- 
spective liens,  and  further  that: 

**The  work  and  labor  of  the  above  named  persons 
was  in  the  mill  and  in  the  woods  in  the  manufacture 
of  lumber,  in  cutting  and  securing  sawlogs,  and  no 
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attempt  was  made  to  keep  a  separate  statement  of 
each.  The  attempt  at  the  trial  to  make  an  appor- 
tionment was  a  mere  guess  on  the  part  of  the  wit- 
nesses. The  plaintiff's  assignor  E.  E.  Taylor  per- 
formed work  and  labor  at  the  mill  as  a  checker  of  the 
lumber  hauled  from  the  mill  and  other  service  in  the 
nature  of  bookkeeping,  and  cooked  for  the  men,  work- 
ing at  the  mill  and  in  the  woods  during  the  six 
months  prior  to  the  closing  of  the  mill  on  the  eigh- 
teenth day  of  February,  1919.  The  men  working  in 
the  wbods  obtained  their  meals  and  lodging  at  the 
boarding-house  at  the  mill  and  no  separate  account 
was  kept  of  the  men  working  in  the  woods  and  in 
the  sawmill. 

''Within  thirty  days  from  the  close  of  the  rendition 
of  services  the  plaintiff  and  his  assignors  filed  for 
record  with  the  county  clerk  of  Marion  County,  State 
of  Oregon,  a  claim  for  lien,  in  which  no  attempt  was 
made  to  segregate  the  labor  performed  in  the  woods 
in  securing  the  logs  from  the  labor  performed  at  the 
mill  in  the  manufacture  of  the  same  into  lumber  and 
ties,  but  such  services  were  stated  to  be  a  lump  sum 
of  money,  and  to  have  been  earned  in  securing  saw- 
logs  and  in  manufacturing  the  same  into  lumber  and 
ties.  With  the  exception  of  the  segregating  of  the 
work  in  the  woods  from  the  labor  at  the  mill,  the 
liens  are  in  proper  form,  filed  in  time  and  otherwise 
conform  to  Section  7467,  Lord's  Oregon  Laws.  *  * 

'*0f  such  timber  so  cut  there  is  now  in  the  timber 
202,000  feet,  at  the  mill  75,000  feet,  and  cut  into  lum- 
ber and  ties  now  at  the  millyard  50,000  feet,  and  the 
same  consists  of  all  the  lumber  and  logs  located  at 
the  mill  and  all  of  the  logs  and  trees  in  the  woods  cut 
but  not  hauled  to  the  mill.'* 

It  was  also  found  by  the  court  that  the  Hunter 
lien  was  valid  and  that  Risteigen  was  the  owner  of 
the  lumber  at  Silverton,  as  he  claimed. 

A  decree  was  rendered  foreclosing  Hunter's  lien 
and  dismissing  the  suit  as  to  the  plaintiff,  upon  the 
ground  that  his  liens  were  void.    The  plaintiff  ap- 
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pealsi  contending  that  the  Circuit  Court  erred  in  not 
sustaining  his  liens^  in  allowing  Hunter's  lien,  and  in 
rendering  a  decree  in  favor  of  Bisteigen. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Custer  E.  Ross. 

JOHNS,  J. — 1.  It  appears  from  the  plaintiff's  lien 
that  his  claim  is  for  work  alleged  to  have  been  done 
in  logging  and  manufacturing  logs  into  lumber,  and 
that  it  is  upon  the  logs  in  the  woods  adjacent  to  the 
mill,  in  the  mill  pond  and  the  roll-way,  50,000  feet 
of  lumber  at  the  mill  and  180,000  feet  of  lumber  at 
the  railroad  siding  at  Silverton,  about  three  miles 
from  the  mill. 

There  are  three  classes  of  liens  provided  by  the 
act  of  February  20,  1891,  Laws  of  1891,  page  117, 
the  first  three  sections  of  which  are  identical  with 
Sections  7461,  7462  and  7463,  L.  O.  L.,  and  all  of 
which  were  enacted  at  the  same  time.  Section  7461 
reads  in  part  as  follows: 

'  *  Every  person  performing  labor  upon  or  who 
shall  assist  in  obtaining  or  securing  sawlogs,  spars, 
piles,  or  other  timber,  has  a  lien  upon  the  same  for 
the  work  or  labor  done.  •  •  *^ 

Under  this  section  the  lien  may  be  enforced,  not 
only  upon  the  logs,  but  upon  the  manufactured 
product  so  long  as  it  can  be  traced  and  identified. 
Section  7462  gives  a  lien  to  *' every  person  perform- 
ing labor  upon,  or  who  shall  assist  in  manufacturing 
sawlogs  or  other  timber  into  lumber,*'  so  long  as 
**the  same  remains  at  the  yard  wherein  manufac- 
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turecL*^  Under  this  section  the  right  to  a  lien  is 
limited  to  the  manufactured  lumber  only,  and  only 
so  long  as  it  remains  in  the  millyard.  Such  a  lien 
is  lost  when  the  lumber  is  removed  from  the  yard. 
Section  7463  provides  that — 

**Any  person  who  shall  permit  another  to  go  upon 
his  timber  land  and  cut  thereon  sawlogs,  spars,  piles, 
or  other  timber,  has  a  lien  upon  such  logs,  spars, 
piles,  and  timber  for  the  price  agreed  to  be  paid  for 
such  privilege,  or  for  the  price  such  privilege  or  the 
stumpage  thereon  would  be  reasonably  worth/* 

It  will  be  noted  that  the  nature  and  extent  of  this 
lien  are  almost  identical  with  those  of  a  logger's  lien 
under  Section  7461,  L.  0.  L. 

The  plaintiff  contends  that  because  sections  7461 
and  7462  were  enacted  at  the  same  time  and  are  a 
part  of  the  same  statute,  a  logger's  lien  can  be  com- 
bined with  one  for  manufacturing  lumber.  If  that 
were  true,  for  the  same  reason  it  would  follow  that  a 
stumpage  lien  could  also  be  combined  with  either  or 
both  of  them,  because  Section  7463  was  enacted  at 
the  same  time  and  is  a  part  of  the  same  statute.  Much 
importance  is  attached  to  the  fact  that  Section  7467 
says  that  ''claims  shall  be  substantially"  in  a  certain 
form,  and  it  is  contended  that  the  form  given  is  iden- 
tical for  all  of  such  liens.  But,  as  pointed  out  in  the 
opinion  of  the  trial  judge,  in  one  instance  the  paren- 
thetical modification  reads  *'cut  or  manufactured,'' 
and  in  another  it  reads  ''cutting  or  manufacturing 
logs  or  lumber."  If  it  had  been  intended  that  the 
same  words  should  be  used  in  either  class  of  items, 
there  would  be  no  reason  for  making  the  distinction. 

This  case  was  argued  and  decided  in  the  Circuit 
Court  prior  to  the  publication  of  the  opinion  of  this 
court  in  First  National  Bank  v.  Wegener,  94  Or.  318, 
324  (181  Pac.  990,  186  Pac.  41),  where  it  was  held: 


.  I 


512  NiQHTENGALB  V.  Taylob.  [97  Or. 


*' Section  7461,  L.  0.  L.,  giving  laborer  lien  for 
labor  in  the  cutting  of  logs,  and  Section  7462,  pro- 
viding for  laborers^  lien  for  labor  performed  in  the 
manufacture  of  lumber,  though  parts  of  the  same  act 
are  separate  and  distinct  from  each  other;  the 
former  being  int*ended  for  security  to  the  logger  and 
the  latter  to  the  operators  in  the  mill. 

''Even  if  laborer  could  make  and  enforce  a  joint 
or  dual  lien  for  services  in  cutting  logs  under  Section 
7461,  L.  0.  L.,  and  in  manufacturing  lumber  under 
Section  7462,  he  would  be  required  to  specify  in  his 
statement  the  amount  and  value  of  his  labor  for  cut- 
ting logs,  and  the  amount  and  value  thereof  in 
manufacturing  lumber.** 

It  was  never  the  intent  of  the  legislature  that  a 
combined  or  lump  lien  could  be  enforced  under  sec- 
tions 7461-7463,  L.  0.  L.,  for  logging,  manufacturing 
lumber  stumpage,  without  at  least  a  segregation 
of  the  items  constituting  the  lien  and  a  specification 
of  'the  amount  of  each  item.  It  wiU  be  noted  that 
the  liens  here  do  not  segregate  the  time  when  the 
claimants  were  employed  as  loggers  from  the  time 
that  they  performed  labor  in  the  manufacture  of  lum- 
ber, or  specify  the  amount  claimed  for  ^each  service. 
During  the  trial,  over  the  objections  of  the  defend- 
ants, the  plaintiff  undertook  to  prove  these  facts  by 
oral  testimony.  The  Circuit  Court  found  that  the 
testimony  offered  upon  that  point  was  more  or  less 
conjecture,  not  clear  or  satisfactory,  and  we  approve 
that  finding. 

The  decree  is  aflBrmed,  without  costs  to  either  party. 

Affirmed. 

McBfimE^  C.  J.,  and  Bean  and  Bennett,  JJ^ 
cpncur. 
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Argued  July  1,  affirmed  July  27,  reheai^ing  denied  October  6,  1920. 

LAESON  V.  WELLNEB.* 

(191  Pac.  671.) 

Eftbeas  Corpus— Custody  of  Cblld  Properly  Oireia  to  Grandparents 
as  Against  Parent. 

1.  In  a  proceeding  between  the  father  and  grandparents  regard- 
ing the  custody  of  a  cMld,  court  properly  awarded  custody  to  the 
grandparentSi  who  were  people  of  education  and  refinement,  while 
the  father  was  a  man  of  a  violent  and  uncontrollable  temper,  and 
lived  in  a  place  of  the  most  primitive  type,  with  a  sister  who  was 
much  given  to  the  use  of  profane  and  filthy  language  in  her  ordi- 
ziary  conversation. 

Habeas  Corpns — Custody  of  Child  may  be  Taken  ftoni  Parents  by 
Court  of  Eqnity. 

2.  A  court  of  equity  may  take  a  minor  child  from  a  parent  and 
place  it  in  tbe  custody  of  a  grandparei^,  where  it  will  best  protect 
end  safeguard  the  interests  of  the  child;  Section  1314,  L.  O.  L., 
having  no  reference  whatever  to  the  powers  exercised  by  a  court 
of  equity. 

[On  welfare  of  child  as  primary  consideration  in  determining 
right  to  custody  of  child  on  habeas  corpus,  see  note  in  Ann 
Gas.  1914A,  740.] 

From  Multnomah:  George  W.  Staplbton,  Judge. 

• 

Department  1. 

On  March  17,  1919,  Vincent  F.  Wellner  filed  a  peti- 
tion in  the  Circuit  Court  for  Multnomah  County  for 
a  writ  of  habeds  corpus,  wherein  he.  sought  to  obtain 
the  custody  of  his  minor  son.  Burton  Donald  Well- 
ner, who  was  then  in  the  custody  of  his  maternal 
grandparents,  John  C.  Larson  and  Julia  Larson.  On 
the  same  day  the  Larsons  filed  their  complaint  in 
equity,  asking  that  they  be  awarded  the  custody  of 
the  child.  It  was  then  stipulated  that  the  complaint 
filed  by  the  Larsons  should  be  treated  as  a  return 
to  the  writ  in  the  habeas  corpus  proceeding,  and  to 
that  pleading  Wellner  filed  a  reply,  and  the  whole 

•The  question  of  denial  of  custody  of  child  to  parent  for  its  well- 
being  is  discussed  in  a  note  in  41  L.  B.  A.  (N.  S.)  564. 

BSPGSTIB. 
97  Dr.— 88 
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matter  of  the  custody  of  the  child  was  tried  as  one 
suit.  The  facts  qf  the  case  will  be  vfound  in  the 
opinion.  There  was  a  decree  in  which  the  custody 
of  the  boy  was  awarded  to  the  grandparents,  the 
Larsons,  until  he  should  arrive  at  the  age  at  which 
he  will  be  entitled  under  the  law  to  elect  his  own 
guardian.  From  this  decree  the  plaintiff,  Wellner, 
appeals.  Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Woodson  T.  Slater  and  Mr.  John  Manning,  with 
an  oral  argument  by  Mr.  Slater. 

For  respondents  there  was  a  brief  and  an  oral 
argument  by  Mr.  Guy   C.  H.  Corliss. 

BENSON,  J. — ^In  order  clearly  to  understand  the 
contention  of  the  parties,  it  is  necessary  to  go  briefly 
into  the  history  of  the  matters  leading  up  to  this 
litigation.  On  November  24,  1910,  Vincent  F.  Well- 
ner, the  plaintiff  in  the  habeas  corpus  proceeding 
here,  was  married  to  Evelyn  C.  Larson,  at  Minne- 
apolis, Minnesota,  and,  with  his  wife,  proceeded  at 
once  to  his  farm  in  Brule  County,  South  Dakota. 
In  the  summer  of  1911,  the  wife's  parents,  John  C. 
and  Julia  Larson,  purchased  a  farm,  which  was 
located  about  a  mile  from  that  of  Wellner,  \nd  took 
up  their  residence  there.  On  December  14,  1911, 
early  in  the  morning,  Wellner 's  wife  ran  across  the 
fields  from  her  home  to  that  of  her  parents,  com- 
plaining that  Jier  husband,  in  a  fit  of  rage,  had 
beaten,  choked,  and  kicked  her,  throwing  her  out  of 
the  house,  and  tearing  her  clothing.  She  never  re- 
turned to  her  husband's  house,  and  shortly  thereafter 
she  began  a  suit  for  divorce,  charging  cruel  and  in- 
human treatment  at  his  hands,  reciting,  among  other 
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acts  of  cruelty,  the  assault  of  December  14,  1911. 
The  husband  appeared  in  the  case  and  contested  his 
wife^s  case  vigorously.  There  was  a  decree  entered 
in  favor  of  the  wife.  The  decree  was  not  made  at 
the  time  of  the  trial,  which  was  had  in  the  month  of 
June,  for  the  reason  that  it  was  learned  by  the  court 
that  the  wife  was  then  pregnant,  and  after  the  birth 
of  the  child,  which  occurred  on  September  2,  1912, 
the  court,  on  September  14,  1912,  filed  findings  of 
fact  and  conclusions  of  law  in  the  case,  and  a  decree 
granting  the  divorce  to  the  wife.  Among  others,  the 
court  found  the  following  facts: 

**That  the  defendant  is  a  man  of  extremely  violent 
temper,  and  when  he  gets  angry  is  in  the  habit  of 
treating  his  wife  with  great  cruelty ;  that  at  different 
times,  from  a  short  time  after  the  date  of  their  mar- 
riage until  December  14,  1911,  defendant  without  any 
justifiable  cause  became  violently  angry  with  the 
plaintiff,  and  called  her  by  vile  and  degrading  names, 
and  on  one  of  said  occasions  grabbed  her  by  the  arm 
and  pushed  her  violently  across  the  room,  and  on  an- 
other occasion  angrily  wrenched  a  gasoline  lamp 
pump  out  of  her  hand.  That  on  December  14,  1911, 
without  any  cause,  and  over  a  trifling  difference 
between  them  as  to  whether  he  should  be  permitted 
to  read  a  letter  which  plaintiff  had  written  before 
she  mailed  it,  the  defendant  fell  into  a  violent  rage 
and  made  a  physical  attack  upon  the  plaintiff,  catch- 
ing her  by  the  hair  and  throwing  her  violently  to 
the  floor,  and  got  her  by  the  throat,  and  choked  her 
so  as  to  leave  finger-prints  upon  her  neck  and  throat, 
which  were  black  and  blue  lour  or  five  days  after- 
wards. At  the  same  time  he  kicked  her  out  of  the 
house,  leaving  black  and  blue  marks  upon  her  arms 
and  body,  and  in  the  course  of  his  attack  tore  prac- 
tically all  of  the  button-holes  out  of  her  dress.  That 
the  plaintiff  thereupon  left  the  family  home  and  has 
not  since  returned.  That  such  treatment  has  endan- 
gered the  life  of  the  plaintiff,  and  she  cannot  con- 
tinue to  live  with  the  defendant  with  safety.'* 
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Shortly  after  the  decree  was  obtained,  Mrs.  Well- 
ner,  with  her  babe,  accompanied  her  parents,  the 
Larsons,  to  Oregon,  locating  first  at  Forest  Grove, 
and  subsequently  at  Portland,  continuing  to  live  with 
them  until  July,  1916,  when  she  married  a  man  by 
the  name  of  Johnson,  with  whom  she  subsequently 
resided,  but  still  in  Portland.  In  October,  1918,  dur- 
ing the  epidemic  of  influenza,  Mrs.  Johnson  and  her 
husband  both  died  of  that  disease  within  three  days 
of  each  other,  leaving  the  child,  who  is  the  subject 
of  this  controversy,  in  the  care  of  his  grandparents, 
the  Larsons.  Thereafter  the  Larsons  instituted  pro- 
ceedings for  the  adoption  of  the  boy,  but  were  tmsuo- 
cessful,  as  the  father,  Vincent  F.  Wellner,  contested 
the  action,  and  it  was  held  that  the  father  had  not 
willfully  deserted  his  son,  and  the  case  now  before  us 
followed  immediately. 

1.  The  evidence  is  more  or  less  conflicting,  but 
after  a  careful  reading  and  consideration  of  the 
entire  record,  we  are  satisfied  that  the  trial  courts 
which  heard  the  evidence  and  made  the  decree  in 
the  divorce  proceeding,  was  fully  justified  in  its 
findings.  We  are  convinced  that  Wellner  was  then  a 
man  of  violent  and  uncontrollable  temper,  and  that 
the  intervening  years  have  not  materially  changed 
his  character  in  this  respect.  His  farm  is  a  mile  and 
a  half  from  the  nearest  schoolhouse,  which  appears 
to  be  of  the  frontier,  primitive  type.  The  only 
woman  living  in  his  home  is  his  unmarried  sister, 
sixty-two  years  of  age,  who  is  much  given  to  the  use 
of  profane  and  filthy  language  in  her  ordinary  con- 
versation, and  that  she  is  far  from  neatness  and 
cleanliness  in  her  housekeeping  operations.  Upon 
the  other  hand,  the  grandparents,  the  Larsons,  who 
have  had  the  boy  in  their  home  almost  eontinuoiisly 
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from  the  hour  of  his  birth,  appear  to  be  people  of 
some  education  and  a  degree  of  refinement,  having 
a  pleasant  and  comfortable  home  of  their  own,  and 
are  fairly  prosperous.  Their  affection  for  and  their 
devotion  to  the  best  interests  of  the  boy  are  beyond 
any  question,  and  their  home  is  situated  in  a  city 
where  the  opportunities  for  the  education  of  the  child 
are  peculiarly  favorable.  We  are  therefore  not  left 
in  doubt  as  to  what  disposition  of  the  matter  would 
be  for  the  best  interest  of  the  child. 

2.  The  learned  counsel  for  the  father,  however, 
urges  fhat  this  court  is  without  legal  discretion  to 
consider  any  silch  problem,  and  calls  our  attention  to 
Section  1314,  L.  0.  L.,  which  reads  as  follows: 

**  Every  guardian  so  appointed  shall  have  the  cus- 
tody and  tuition  of  the  minor,  and  the  care  and  man- 
agement of  his  estate,  and  shall  continue  in  office 
until  the  minor  shall  have  arrived  to  the  age  of 
twenty-one  years,  or  until  the  guardian  shall  have 
been  discharged  according  to  law ;  provided,  however, 
that  the  fiather  of  the  minor,  if  living,  and  in  case  of 
his  death,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact 
their  own  business,  shall  be  entitled  to  the  custody 
of  the  person  of  the  minor,  and  to  the  car^  of  his 
education.  ^  * 

The  concluding  clause  of  the  section  quoted,  con- 
sisting of  the^  proviso,  is  the  portion  thereof  upon 
-which  defendant  relies  to  support  the  contention  that 
neither  the  trial  court  nor  this  court  has  any  discre- 
tion in  the  matter,  but  is  compelled,  by  the  statute 
quoted,  to  award  the  custody  of  the  boy  to'  the  father. 
The  section  quoted  is  found  in  Chapter  X,  Title  XVI, 
L.  0.  L.,  which  is  devoted  to  the  subject  of  prescrib- 
ing the  powers  and  duties  of  a  County  Court  in  the 
appointment  and  control  of  guardians  of  minors. 
It  has  no  reference  whatever  to  the  powers  exercised 
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by  a  court  of  equity,  and  does  not  undertake  to  limit 
the  jurisdiction  of  such  a  court.  This  court  has  al- 
ways exercised  the  power,  in  cases  like  the  present 
one,  to  place  the  minor  child  in  such  custody  as  will 
best  protect  and  safeguard  tEe  interests  of  the  minor. 
The  case  of  Barnes  v.  Long,  54  Or.  548  (104  Pac.  296, 
21  Ann.  Gas.  465,  25  L.  E.  A.  (N.  S.)  172),  cited  by 
appellant,  expressly  asserts  the  propriety  of  the 
exercise  of  such  discretion,  where  it  says: 

''Of  course,  the  court  in  the  interest  of  the  child 
may  take  it  from  the  parents  and  make  other  pro- 
visions for  it,  but  there  must  be  some  good  cause  for 
so  doing.'* 

Each  case  must  be  governed  by  its  own  facts,  the 
court  having  in  mind,  at  all  times,  the  welfare  and 
interests  of  the  minor.  We  conclude,  therefore,  that 
the  trial  court  reached  a  proper  conclusion,  and  the 
decree  is  therefore  affirmed. 

Affibmed.    Beheabing  Denied. 

McBbidb,  C.  J.,  and  Bubi^tt  and  Hab&is,  JJ., 
concur. 


Argued  on  motion  to  dismtss  March  12,  motion  denied  April  20, 
argued  on  the  merits  May  25,  dismissed  July  31,  reheaiin|p  de- 
nied October  5,  1920. 

STATE  EX  Rbl.  v.  PLUMMEE.* 

(189   Pac.   405;    191   Pac.   883.) 
ON  MOTION  TO  DISMISS. 


Mandamns— Supreme  Court  wiU  Take  Ozlgtiial  JnrisdletioiL  of 
damus  XnToXvlng  Validity  of  OrdJIiLaiice  of  Large  City. 

1.    A  petition  to  compel  an  inspector  of  buildings  of  the  City  of 
Portland  to  issue  a  permit  for  the  erection  of  a  building,  a   pro- 


*0n  original  jurisdiction  of  court  of  last  resort  in  mandamus  c&se, 
see  notes  in  58  L.  B.  A.  833;  38  L.  B.  A.   (N.  &)  1000. 
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ceeding  iBvolving  the  validity  of  an  ordinance  of  the  city  affecting 
the  interests  of  a  great  many  people,  held  such  that  the  Supreme 
Court  will  take  original  jurisdiction  under  Article  YII,  Section  2, 
of  the  Constitution. 

ON  THE  MEBITS. 

Mandamus— Application   to    Compel    City    Offldala    to    Permit    the 
Erection  of  an  Apartanent  Building  Dismissed. 

2.  On  application  for  mandamus  to  compel  city  authorities  to 
permit  the  erection  of  an  apartment  building,  where  it  was  ad- 
mitted by  applicant's  reply  to  defendant's  answer  to  the  alternative 
writ  that  there  were  errors  in  the  plans  and  specifications  which 
applicants  promised  to  correct,  held,  that  applicant's  motion,  based 
on  the  pleadings,  to  direct  the  issuance  of  a  peremptory  writ, 
would  be  denied  and  the  proceeding  dismissed. 

Original  proceedings  in  mandamus  in  Supreme 
Court.    On  motion  of  defendant  to  dismiss. 

Department  2. 

The  relators  present  a  petition  for  a  writ  of  mewt- 
damus,  and  allege,  in  substance,  the  following  facts: 

Petitioner  George  H.  Kelly  is  the  owner  of  the 
legal  title  to  lots  1,  2,  and  3  in 'block  4,  Johnson *s 
Addition  to  the  City  of  Portland.  Prior  to  Decem- 
ber, 1919,  petitioner  C.  V.  Everett  contracted  to  pur- 
chase the  premises  and  pay  Kelly  a  part  of  the 
purchase  price  in  deferred  payments,  and  agreed  to 
begin  promptly  the  construction  of  a  high-grade  fire- 
proof apartment  house  on  the  premises.  Defendant, 
H.  E.  Plummer,  is  the  inspector  of  buildings  of  the 
City  of  Portland  intrusted  with  the  supervision  of 
the  issuance  of  building  permits  by  the  Bureau  of 
Buildings  of  the  city. 

On  December  12,  1919,  pursuant  to  application  of 
the  petitioner  Everett,  the  defendant  issued  a  permit 
of  the  Bureau  of  Buildings,  numbered  80,686,  for  ex- 
cavation upon  the  premises  for  the  improvements 
hereinafter  referred  to,  and  petitioner  Everett  pro- 
ceeded to  have  said  premises  surveyed  and  staked 
for  excavation,  and  incurred  obligations  to  the  ex- 
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tent  of  $3,700  for  the  preparation  of  plans  and  speci- 
fications for  the  prospective  structure. 

On  January  22,  1920,  petitioner  Everett,  through 
his  architects,  made  application  to  the  defendant  and 
to  the  Bureau  of  Buildings  for  a  permit  to  erect  a 
six-story  fireproof  apartment  house  on  the  premises 
at  an  estimated  cost  of  $225,000,  with  exterior  design 
as  shown  on  the  cut  filed  as  Exhibit  **A."  The  ap- 
plication was  accompanied  by  plans  and  specifica- 
tions in  manner  and  form  as  provided  by  the  Build- 
ing Code  of  the  City  of  Portland. 

Petitioners  further  allege  the  purport  of  the 
*' Building  Code''  which  is  ordinance  number  33,911, 
of  the  city,  which  provides  for  restricting,  as  to  loca- 
tion, buildings  erected  for  the  purpose  of  being  used 
as: 

'^(1)  Hospitals. 

''(2)  Buildings  for  the  treatment  of  insane  and 
feebleminded. 

**(3)  Stables  containing  over  two  (2)  animals" — 
and  twenty-nine  other  kinds  of  buildings. 

Section  707  of  the  ordinance  provides  that: 

*'No  permit  for  the  erection  or  alteration  of  a 
building  for  any  of  the  uses  given  in  Section  706 
shall  be  issued  unless  the  application  shall  be  ap- 
proved by  the  council.  The  application  for  such  per- 
mit shall  be  accompanied  by  a  plan  giving  location 
of  the  building  in  question  together  with  all  build- 
ings within  a  radius  of  two  hundred  (200)  feet  from 
the  building  and  giving  also  the  names  and  ad- 
dresses of  the  owners  of  such  buildings." 

Section  708  ordains  that  the  owners  of  all  build- 
ings within  two  hundred  feet  of  the  building  pro- 
posed shall  be  notified  of  the  application  and  of  the 
time  fixed  for  consideration  of  the  permit  and  hear- 
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ing  of  protests  against  granting  the   same  bj  the 
council  and  that: 

**The  granting  of  the  application  for  permit  shall 
not  be  approved  by  the  council  wherever  it  appears 
that  the  granting  of  the  same  is  or  may  be  detri- 
mental to  the  public  health  or  safety  or  detrimental 
to  the  welfare  and  growth  of  the  city." 

On  January  14,  1920,  an  ordinance  was  passed, 
amending  Section  706  of  ordinance  number  3311  so 
as  to  include  in  the  list  of  objectionable  structures 
or  usages  **  Apartment  Houses,  Laundries,  Shack 
Buildings  and  Telephone  Exchanges,"  and  limiting 
the  provisions  of  the  ordinance  as  to  apartment 
houses  so  that  the  same  ^' shall  cease  to  be  in  force 
after  July  1,  1920,"  and  declaring  an  emergency. 

The  inspector  of  buildings  and  Bureau  of  Build- 
ings and  city  council,  upon  proper  application  of 
said  petitioner  for  such  permit,  and  upon  objection 
thereto  by  a  majority  of  the  owners  of  the  buildings 
within  two  hundred  feet  of  petitioners^  property, 
arbitrarily  rejected  such  application,  and  refused  to 
issue  such  permit  because  of  the  amendment  to  Sec- 
tion 706  of  the  ordinance. 

Petitioners  also  aver  that  the  action  of  the  munici- 
pal officers  in  refusing  a  building  permit  deprives 
petitioners  of  their  property  rights  in  violation  of 
Article  XIV,  Section  f,  of  the  Constitution  of  the 
United  States,  and  of  Article  I,  Section  10,  of  the 
Constitution  of  the  State  of  Oregon;  that  the  prop- 
erty, if  used  for  the  construction  of  a  residence  only, 
is  worth  approximately  $20,000,  whereas  if  utilized 
for  the  construction  of  an  apartment  house,  it  would 
be  worth  $40,000 ;  that  the  proposed  apartment  house 
conforms  to  the  structural  requirements  of  the  build- 
ing ordinances  of  the  city;  and  that  the  alleged  arbi- 
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trary  action  of  the  city  officials  amounts  to  an  illegal 
confiscation  of  petitioners'  valid  and  lawful  right  to 
use  their  property  for  lawful  purposes. 

An  alternative  writ  of  mandamus  was  issued  with- 
out compliance  with  Rule  33  of  this  court,  89  Or.  723 
(173  Pac.  xi),  which  is  as  follows: 

**No  writ  of  habeas  corpus,  or  other  writ  of  origi- 
nal jurisdiction  will  issue  from  this  court  when  the 
applicant  has  a  full,  speedy,  and  adequate  remedy  in 
the  Circuit  Court,  except  by  permission  of  the  court, 
or  a  justice  thereof,  on  notice  to  the  adverse  party. 

**A11  applications  for  such  writs  must  be  served 
upon  the  adverse  party  before  being  filed,  and  be  ac- 
companied by  a  typewritten  or  printed  memorandum 
of  the  points  involved,  and  the  authorities  relied 
upon:  Ex  parte  Jerman,  57  Or.  387  (112  Pac.  416)." 

MonoN  Denied. 

Mr.  Wallace  McCamant,  Mr.  Walter  P.  La  Roches 
City  Attorney,  and  Mr.  H.  M.  Tomlinson,  Deputy 
City  Attorney,  for  the  motion. 

Messrs.  Day,  Hampson  d  Nelson  and  Mr.  G.  J. 
Young,  contra. 

BEAN,  J. — The  defendant  has  filed  a  motion  to  dis- 
miss the  proceeding  as  not  being  a  proper  one  for 
this  court  to  consider  in  the  exercise  of  its  original 
jurisdiction.  The  application  for  the  writ  not  hav- 
ing been  served  upon  the  defendant  before  being 
filed  in  compliance  with  Rule  33,  ^e  will  consider 
the  matter  as  though  the  alternative  writ  had  not 
been  issued. 

The  proceeding  is  brought  in  reliance  upon  Article 
Vn,  of  Section  2,  of  the  Constitution  of  Oregon,  as 
amended  in  1910,  which  contains  the  following: 
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''But  the  Supreme  Court  may,  in  its  own  discre- 
tion, take  original  jurisdiction  in  n^andamiis,  quo 
warranto  and  habeas  corpus  proceedings." 

This  court  speaking  through  Mr.  Justice  McBbidb 
construed  this  amendment  on  the  point  now  under 
consideration  in  a  habeas  corpus  case.  Ex  parte  Jer- 
ma/n,  57  Or.  387,  392  (112  Pac  416,  418,  Ann.  Cas. 
1913 A,  149),  using  the  following  language: 

''We  are  of  the  opinion  that  it  was  not  the  inten- 
tion of  the  framers  of  the  late  amendment  to  thrust 
upon  this  court  the  burden  of  hearing,  considering, 
and  deciding  in  the  first  instance  every  application 
for  qiw  warranto,  mandamus,  and  habeas  corpus 
which  should  be  presented  to  it.  Such  a  construc- 
tion would  overwnelm  us  with  a  mass  of  original 
business,  including  the  examination  of  witnesses, 
hearing  arguments  of  counsel,  and  considering  the 
merits  of  the  causes  presented,  which  would  inter- 
fere seriously  with  those  duties  for  which  this  court 
was  primarily  constituted,  namely,  the  hearing  and 
decision  of  cases  coming  here  in  the  usual  manner 
upon  appeal.  And  we  are  also  of  the  opinion  that, 
before  taking  jurisdiction  in  any  of  the  cases  enumer- 
ated, we  should  carefully  consider:  First,  the  condi- 
tion of  the  business  of  this  court;  second,  the  hard- 
ships to  the  petitioner  incident,  to  a  denial  of  the 
writ;  third,  whether  the  petitioner  has  any  plain, 
speedy,  adequate  remedy  in  the  Circuit  Court;  and, 
fourth,  whether  he  has  a  remedy  by  appeal.'' 

In  7  R.  C.  L.,  page  1076,  Section  112,  the  principle 
to  be  applied  is  stated  thus: 

"To  warrant  the  assertion  of  original  jurisdiction 
in  an  appellate  court  the  interest  of  the  state  should 
be  primary  and  proximate,  not  indirect  or  remote; 
peculiar,  perhaps,  to  some  subdivision  of  the  state, 
but  affecting  the  state  at  large  in  some  of  its  pre- 
rogatives, raising  a  contingency  requiring  the  inter- 
position   of    the    appellate    court    to    preserve    the 
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prerogatives  and  franchises  of  the  state  in  its  sover- 
eign character ;  the  appellate  court  judging  of  the  coit 
tingency,  in  each  case,  for  itself.  For  all  else,  though 
raising  questions  publici  juris,  ordinary  remedies 
and  ordinary  jurisdictions  are  adequate,  and  only 
when,  for  some  peculiar  cause,  these  are  inadequate 
will  the  original  jurisdiction  of  the  appellate  court 
be  exercised  for  the  protection  of  merely  private  or 
merely  local  rights.'* 

In  the  notes  on  the  question  in  20  Ann.  Cas.  188, 
189,  we  find  the  following: 

**In  states  where  both  the  court  of  last  resort  and 
the  inferior  courts  have  original  jurisdiction  to  issue 
writs  of  mandamus,  it  is  the  general  rule  that  the 
court  of  last  resort  will  exercise  its  jurisdiction  only 
in  cases  involving  questions  publici  juris,  or  in  cases 
where  it  is  shown  that  a  refusal  to  take  jurisdiction 
would  practically  amount  to  a  denial  of  justice,  and 
that  the  writs  from  that  court  should,  in  general,  be 
put  only  to  prerogative  uses.  •  • 

''Some  courts  go  even  further  than  the  rule  stated 
at  the  beginning  of  this  section,  and  say  that  the  writ 
should  not  be  issued  except  in  cases  affecting  the 
sovereignty  of  the  state,  its  franchises,  or  preroga- 
tives, or  the  liberties  of  its  people,  or  in  exceptional 
cases  where  a  failure  to  take  jurisdiction  would 
amount  to  a  denial  of  justice.'* 

We  will  consider  this  proceeding  in  accordance 
with  the  rule  announced  in  Ex  parte  Jerman,  57  Or. 
387,  392  (112  Pac.  416,  418,  Ann.  Cas.  1913A,  149), 
in  the  light  of  the  other  precedents  cited.  The 
docket  of  this  court  is  in  such  condition  that,  should 
the  relators  be  relegated  to  the  Circuit  Court  to 
obtain  a  determination  of  their  rights  in  the  matter, 
it  is  probable  that  one  yearns  time  would  elapse 
before  the  case  could  be  heard  in  this  court  upon  an 
appeal.    It  goes  without  saying  that  this  court  would 
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receive  the  benefit  of  the  more  thorough  and  or- 
derly presentation  of  the  case  on  an  appeal  from  a 
judgment  rendered  after  a  trial  in  the  Circuit  C6urt. 
According  to  the  allegations  of  the  petitioners^  the  ' 
necessary  delay  that  would  be  occasioned  by  such  a 
course  would  prevent  their  beginning  building  oper- 
ations during  the  present  year.  Circumstances 
might  be  such  that  on  account  of  financial  conditions 
such  a  delay  would  prevent  the  petitioner  Everett 
from  constructing  the  building  for  a  much  longer 
time,  and  would  practically  amount  to  a  denial  of 
justice.  The  ordinary  remedy  of  the  relators,  if 
their  allegations  are  true,  would  be  inadequate. 

While  the  state  at  large  is  not  interested  in  this 
proceeding,  the  validity  of  an  ordinance  of  the  large 
City  of  Portland  which  affects  the  interests  of  a 
great  many  people  is  involved.  The  importance  of 
the  question  is  shown  by  the  statements  in  the  brief 
of  defendant: 

**If,  therefore,  the  application  made  by  this  peti- 
tioner shall  prevail,  a  decision  of  far-reaching  im- 
portance will  be  handed  down. 

^^ Public  interests  and  pvhlic  policy  are  shown  by 
the  writ  to  be  in  question,  and  the  police  power  of 
the  City  of  Portland  sought  to  be  abridged.'' 

We  think  it  is  conceded  that  the  question  involved 
is  one  of  great  importance  to  the  relators  and  to  the 
municipality.  The  fact  that  the  business  of  this 
court  is  congested  is  like  a  two-edged  sword  in  this 
case,  and  is  a  reason  why  original  jurisdiction  should 
not  be  exercised  except  in  proper  cases,  and  should 
also  be  considered  in  estimating  the  time  that  would 
expire  before  a  final  determination  of  such  a  proceed- 
ing if  this  court  should  refuse  to  entertain  original 
jurisdiction. 


526  Statb  v.  Plummeb.  [97  Or. 

1,1 ^ 

It  is  not  our  purpose  to  consider  the  merits  of  the 
case,  or  intimate  an  opinion  as  to  the  validity  of  the 
ordinance  in  question,  in  passing  upon  the  motion. 

Counsel  for  relators  have  interposed  a  motion,  for 
the  issuance  of  a  peremptory  writ  at  this  time. 
Without  discussing  the  matter,  we  think  this  should 
be  postponed  until  a  return  to  the  writ  has  been 
made. 

The  motion  to  dismiss  will  therefore  be  denied,  and 
the  defendant  allowed  five  days  in  which  to  answer 
the  writ.  Motion  Dbkusd. 

McBbids,  C.  J.|  and  Johns  and  Bennett,  JJ.,  con- 
cur. 


Appeal  dismissed  July  31,  rehearing  denied  October  5,  1920. 

On  the  Mertts. 

(191  Pac.  883.) 

In  Banc. 

The  relators,  desiring  to  build  an  apartment  house 
on  real  property  in  the  City  of  Portland,  of  whidi 
the  relator  Kelly  is  the  owner  and  which  the  relator 
Everett  had  contracted  to  purchase,  applied  to  the 
defendant,  as  inspector  of  buildings  of  the  munici- 
pality, for  a  permit  to  erect  the  building.  Permis- 
sion having  been  refused  by  the  defendant,  the 
relators  by  an  original  proceeding  in  this  court,  after 
their  appeals  hereinafter  mentioned  had  been  denied, 
sued  out  an  alternative  writ  of  mandamus  requiring 
the  defendant  to  issue  the  permit  or  show  cause  why 
he  had  not  done  so.  After  allegations  of  the  owner- 
ship of  the  property,  that  the  defendant  is  the  in- 
spector  of   buildingSi   intrusted   by   the   bureau   of 
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buildings  of  the  City  of  Portland  with  the  supervi- 
sion and  direction  of  the  issuance  of  building  per- 
mits, and  a  further  statement  that  on  December  12, 
1919,  on  the  application  of  the  relator  Everett  the 
defendant  had  issued  a  permit  of  the  bureau  of 
buildings  for  excavation  upon  the  premises  for  the 
future  erection  of  the  apartment  house,  it  is  said: 

''That  on  January  22,  1920,  relator  Everett, 
through  his  architects,  made  application  to  the  said 
defendant  and  to  the  said  bureau  of  buildings  for  a 
permit  to  erect  a  six-story  fireproof  apartment  house 
on  said  premises  at  an  estimated  cost  of  $225,000; 
that  said  application  was  accompanied  by  plans  and 
specifications  in  manner  and  form  as  provided  by  the 
Building  Code  of  the  City  of  Portland ;  that  the  term 
'Building  Code'  is  the  designation  of  ordinance  num- 
ber 33911  of  the  City  of  Portland,  Oregon,  entitled, 
'an  ordinance  providing  building  regulations  to  be 
known  as  the  Building  Code,  repealing  certain  exist- 
ing building  regulations  and  providing  a  penalty,  and 
declaring  an  emergency,'  which  said  ordinance  had 
theretofore  been  duly  enacted  and  approved  and  has 
been  and  is  in  full  force  and  effect  in  the  said  city; 
that  said  ordinance  requires  application  to  be  made 
to  the  said  bureau  of  buildings  for  a  permit  to  erect 
structures,  directs  the  accompanying  of  the  applica- 
tion for  permit  with  two  sets  of  plans  and  specifica- 
tions and  an  estimate  of  probable  cost  of  the  work, 
and  requires  the  issuance  by  said  bureau  of  such  per-^ 
mit  if  the  applications,  plans,  and  specifications  con- 
form to  the  requirements  of  the  said  Code;  that  the 
said  ordinance  further  provides  that  a  permit  shall 
either  be  issued  or  refused  within  three  working 
days  from  the  date  of  filing  ^the  application,  and  a 
board  of  appeal  is  created  to  which  appeal  may  be 
made  from  such  refusal  on  the  part  of  the  said  build- 
ing inspector  or  bureau  of  buildings/' 

The  writ  states  also,  in  substance,  that  at  the  time 
the  excavation  permit  was  issued,  the  Building  Code 
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of  th^  city  provided  that  certain  kinds  of  buildings 
erected  or  altered  for  use  in  whole  or  in  part  for 
certain  kinds  of  occupancy  therein  named,  should  be 
restricted  as  to  location;  that  no  permit  for  the  erec- 
tion or  alteration  of  such  building  should  be  issued 
unless  such  application  were  approved  by  the  coun- 
cil; that  it  should  be  accompanied  by  a  plan  giving 
the  location  of  the  building  in  question,  together  with 
all  buildings  within  a  radius  of  two  hundred  feet 
from  the  proposed  structure,  and  the  names  and  ad- 
dresses of  the  owners  of  such  buildings;  that  the 
ordinance  required  fixing  a  time  for  the  considera- 
tion of  the  case  by  the  council,  notification  to  the 
owners  of  neighboring  buildings,  and  that  the 
''gi'anting  of  the  application  for  a  permit  shall  not 
be  approved  by  the  council  wherever  it  appears  that 
the  granting  of  the  same  is  or  may  be  detrimental  to 
the  public  health  or  safety  or  detrimental  to  the  wel- 
fare and  growth  of  the  city.*'  In  the  list  of  re- 
stricted buildings,  as  the  ordinance  stood  at  the  time 
the  excavation  permit  was  issued,  apartment  houses 
were  not  included.  The  writ  narrates  that  on  Janu- 
ary 14,  1920,  the  restrictive  ordinance  mentioned  was 
amended  so  as  to  include,  among  other  structures, 
apartment  houses,  and  that  Section  2  of  the  amend- 
ing ordinance  limited  the  period  of  its  application 
to  apartment  houses  as  follows: 

**  Section  2.  That  the  provisions  of  Section  706 
of  said  ordinance  No.  33,911  so  far  as  the  same  ap- 
plies to  apartment  houses,  shall  cease  to  be  in  force 
and  effect  from  and  after  July  1,  1920.'' 

This  amended  ordinance  carried  with  it  an  emer- 
gency clause. 

The  writ  goes  on  to  allege  that  when  the  applica- 
tion was  made  for  the  erection  of  the  desired  apart- 
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ment  house  the  defendant  did  not  object  to  the 
application^  plans,  or  specifications  because  of  any 
imperfections  therein  or  because  of  failure  to  con- 
form to  the  Building  Code  or  any  ordinance  of  the 
city,  but  based  his  refusal  on  the  ground  that  because 
the  building  ordinance  was  amended  so  as  to  include 
apartment  houses  he  was  powerless  to  issue  a  per- 
mit without  direction  of  the  city  council.  It  further 
appears  that  the  relator  Everett  appealed  from  the 
action  of  the  defendant  to  the  board  of  appeals  con- 
stituted by  the  Building  Code,  where  his  appeal  was 
denied,  and  the  matter  was  carried  to  the  city  coun- 
cil on  his  further  appeal,  accompanied  by  a  plan  as 
prescribed  in  the  building  code  before  the  amendment 
mentioned,  with  the  result  that  a  majority  of  the 
owners  of  neighboring  buildings  within  two  hundred 
feet  of  the  site  of  the  proposed  structure  objected  to 
the  granting  of  the  permit,  whereupon  the  council 
also  rejected  the  application  and  declined  to  issue 
the  permit.  This  rejection  is  characterized  by  the 
alternative  writ  as  an  arbitrary  exercise  of  power 
assumed  by  the  council  to  deny  the  right  to  erect 
apartment  houses  on  the  location  chosen  merely  be- 
cause of  aesthetic  considerations  or  because  certain 
neighboring  owners  preferred  to  be  exclusive.  The 
effect  of  the  action  of  the  defendant  and  of  the 
bureau  of  buildings,  board  of  appeals,  and  city  coun- 
cil is  declared  by  the  relators  to  be  to  deprive  them 
of  their  property  rights  and  to  be  in  violation  of 
Article  XIV,  Section  1,  of  the  Constitution  of  the 
United  States,  and  Article  I,  Section  10,  of  the  state 
Constitution;  and  it  is  averred  that  if  the  property 
is  used  merely  for  the  construction  of  a  residence  it 
is  worth  only  $20,000,  whereas  if  usefi  for  the  con- 
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stniction  of  an  apartment  house,  it  will  be  worth 
$40,000. 

The  defendant  showed  eause  by  answering.  On 
information  and  belief  he  denies  the  ownership  of 
the  property,  and  admits  that  he  is  the  inspector  of 
buildings  and  is  authorized  to  issue  permits,  but  not 
for  the  erection  of  apartment  houses.  He  denies 
,that  the  application  mentioned  in  the  allegation  of 
the  writ  already  quoted  was  accompanied  by  plans  or 
specifications  in  manner  or  form  as  provided  by  the 
Building  Code  of  the  City  of  Portland,  and  denies 
that  the  Code  requires  the  issuance  by  the  bureau  of 
such  a  permit  if  the  application,  plans  and  specifica- 
tions conform  to  the  requirements  of  said  Code,  or 
that  a  permit  shall  either  be  issued  or  refused  within 
three  days  or  within  any  other  time  from  the  date  of 
the  filing  of  the  application.  .It  is  admitted  that  the 
ordinance  became  functus  officio  on  July  1,  1920,  as 
to  apartment  houses.  The  answer  denies  that  the 
defendant  restricted  his  objections  to  the  plans  and 
specifications  submitted  with  the  application  to  mere 
want  of  authority  to  grant  the  permission  without 
consent  of  the  council.  The  appeal  to  the  board  of 
appeals  and  finally  to  the  council  is  admitted,  with 
the  result  a^  stated  in  the  alternative  writ.  Other 
admissions  and  denials  were  made,  not  necessary  to 
be  noticed  here. 

AiErmatively,  the  answer  to  the  writ  sets  out  the 
amendment  to  the  ordinance,  including  apartment 
houses  on  the  restricted  list,  saying  that  as  to  such 
edifices  the  ordinance  had  been  amended  on  Dec^n- 
ber  21,  1919.  The  answer  further  points  out  that 
the  plans  and  specifications  mentioned  in  the  alterna- 
tive writ  as  having  been  presented  to  the  defendant, 
failed   in  seventeen  specified  particulars  to  comply 
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with  the  Building  Code,  the  Housing  Code,  and  other 
ordinances  of  the  City  of  Portland,  which  are  pleaded. 
'  There  are  other  allegations  of  the  answer  giving 
reasons,  based  upon  the  ideas  of  the  defendant  re- 
specting health "  requirements,  fire  protection,  and 
aesthetic  considerations,  why  the  sitfe  mentioned 
ought  not  to  be  devoted  to  the  use  of  an  apartment 
house. 

The  reply  admits  many  of  the  -defects  charged 
against  the  submitted  plans  and  specifications  by  the 
answer,  but  avers  a  willingness  on  the  part  of  the  > 
relators  to  make  proper  corrections  in  the  future. 
At  this  stage  of  the  litigation  the  relators  moved  for 
a  judgment  on  the  pleadings  awarding  a  peremptory 
writ  of  mandamiis  against  the  defendant,  command- 
ing him  forthwith  to  issue  the  desired  permit. 

Dismissed.    Beheabiko  Denied. 

For  the  relators  there  was  a  brief  over  the  names 
of  Messrs.  Dey,  Hampson  £  Nelson  and  Mr.  C,  J. 
Young,  with  an  oral  argument  by  Mr.  Roscoe  G.  Nel- . 
son. 

For  defendant  there  was  a  brief  over  the  names  of 
Mr.  Wallace  McCamant,  Mr.  H.  M.  Tondinson  and 
Mr.  Walter  P.  La  Roche,  City  Attorney,  with  oral 
arguments  by  Mr.  McCamant  and  Mr.  Tomlinson. 

BUBNETT,  J.— 2.  It  is  well-nigh  axiomatic  that 
the  court  is  powerless  to  render  judgment  on  the 
pleadings  when  there  is  at  issue  any  question  of  fact 
material  to  the  relief  sought.  It  is  charged  in  the 
writ,  as  appears  more  at  large  in  the  Vjuoted  allega- 
tion above  set  forth,  that  the  application  made  to  the 
defendant  for  permission  to  erect  the  apartment 
house  was  accompanied  by  plans  and  specifications 
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in  maimer  and  fonn  as  provided  by  the  Building 
Code  of  the  City  of  Portland,  and  this  is  denied.  At 
this  point  the  relators  are  confronted  with  a  di- 
lemma. On  the  one  hand  there  is  an  issue  on  this 
part  of  the  writ,  in  which  there  appear  an  affir- 
mation on  one  side  and  a  traverse  on  the  other.  On 
the  other  hand,  this  cannot  be  avoided  with  the  state- 
ment, as  made  in  the  argument,  that  this  allegation 
was  a  mere  conclusion  of  law.  In  brief,  there  is 
either  an  issue  of  fact  joined,  or  the  pleading  of  the 
writ  is  insufficient  in  point  of  law,  in  that  it  states  a 
mere  conclusion  of  law  and  not  a  fact.  To  allow  the 
motion  for  a  judgment  awarding  a  peremptory  writ 
would  be  either  to  disregard  the  issue  of  fact,  if 
there  be  one,  or  to  permit  the  relators  to  stnltify 
themselves  by  admitting  that  their  pleading  was  in- 
sufficient to  justify  the  issuance  of  a  writ. 

It  is  hornbook  law  that  the  writ  will  not  issue  un- 
less it  is  made  clear  that  all  of  the  preliminaries 
preceding  the  execution  of  the  function  sought  to  be 
compelled  have  been  completed,  so  that  nothing  is 
left  for  the  defendant  to  do  except  the  ministerial 
duty  involved.  Having  availed  himself  of  this  ex- 
traordinary remedy  of  nKmdamv^j  the  petitioner  for 
the  writ  must  show  such  a  situation  that  all  objec- 
tions to  the  performance  of  the  duty  have  been  re- 
moved and  that  the  defendant  is  confronted  with  the 
absolute  obligation  to  perform  the  act  sought  to  be 
compelled.  In  this  case  the  validity  and  authority 
of  the  Building  Code  of  the  City  of  Portland  are 
granted,  except  so  far  as  it  attempts  by  the  amend- 
ment to  make  proposed  apartment  houses  subject  to 
the  will  of  the  council.  In  many  of  the  respects  in 
which  the  plans  and  specifications  are  challenged,  the 
objections  thereto  are  conceded,  for  instance,  the  re- 
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qnirement  of  the  dimensions  of  flues,  the  width  of 
stairways,  and  the  like,  which  are  sufficient  for  illus- 
tration. In  the  very  nature  of  things,  under  the 
building  ordinance,  the  defendant  could  not  and 
ought  not  to  be  allowed  to  issue  permits  for  the  erec- 
tion of  buildings  which  do  not  conform  to  the  Build- 
ing Code. 

It  is  urged,  however,  in  argument,  and  substantially 
alleged,  that  at  the  time  the  defendant  rejected  the  ap- 
plication he  did  not  make  any  of  the  objections  now  set 
out  in  his  answer  respecting  nonconformity  with  the 
Building  Code.  It  must  be  remembered,  however, 
that  the  defendant  is  a  public  officer,  whose  duties 
are  prescribed  by  the  ordinances  of  the  city,  of  which 
the  relators  must  take  notice.  It  is  not  within  his 
authority  to  ignore  or  waive  any  of  the  requirements 
of  the  city  laws.  The  relators  must  take  notice  of 
the  limitations  upon  his  authority.  Upon  them,  not 
upon  him,  rests  the  burden  of  showing  all  things 
necessary  to  creating  a  situation  in  which  his  duty  to 
issue  the  permit  is  imperative.  They  cannot  rely 
upon  waiver,  as  if  the  obligation  were  between  pri- 
vate individuals,  where  only  their  respective  rights 
are  affected.  In  such  an  instance,  where  only  pri- 
vate rights  and  duties  are  involved,  either  party  may 
waive  requirements  which  he  otherwise  would  be  au- 
thorized to  enforce.  It  is  not  so,  however,  in  matters 
where  public  rights  are  involved  and  the  duties  of 
an  officer  are  enjoined  upon  him  by  law  with  restric- 
tions governing  his  conduct.  It  is  not  necessary  to 
cite  authorities  for  the  views  herein  expressed.  They 
are  of  common  learning.  These  are  sufficient  rea- 
sons for  denying  the  motion  asking  the  issuance  of 
a  writ  on  the  pleadings  as  they  now  stand.  Neither 
would  it  be  competent  to  issue  a  peremptory  writ 
conditioned  upon  the  relators^  future  correction  of 
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the  errors  in  their  plans  and  specifications.  A  con- 
ditional peremptory  writ  would  be  a  contradiction  of 
terms.  Peremptory  means  absolute,  and  admits  of 
no  qualification. 

For  the  reason  that  by  the  admitted  terms  of  the 
ordinance  it  ceased  to  be  effective  on  the  first  day 
of  July,  1920,  as  to  apartment  houses,  the  right  of 
the  council,  to  pass  such  an  ordinance  has  become  a 
moot  question,  which  the  invariable  practice  of  this 
court  has  excluded  from  our  consideration:  Moores 
V.  Moores,  36  Or.  261  (59  Pac.  327) ;  State  ex  rel.  v. 
Grand  Jury,  37  Or.  542  (62. Pac.  208);  State  ex  rel 
V.  Fields,  53  Or.  453  (101  Pac  218);  State  ex  rel.  v. 
Webster,  58  Or.  376  (114  Pac.  932). 

Only  in  its  discretion  does  this  court  take  original 
jurisdiction  in  cases  of  this  sort:  Article  VII,  Sec- 
tion 2,  State  Constitution. 

For  the  reasons  already  stated,  therefore,  the  mo- 
tion, based  on  the  pleadings,  to  direct  the  issuance 
of  a  peremptory  writ,  will  be  denied,  and  as  an  exer- 
cise of  our  constitutional  discretion  the  proceeding 
will  be  dismissed,  without  prejudice  to  the  rights  of 
the  relators  to  apply  to  the  Circuit  Court  for  a  writ 
of  mandamus  as  they  may  be  advised. 

DisiifissED.    Behbabino  Dekied. 

MoBbide,  C.  J.,  and  Habbis,  J.,  concur  in  the  re- 
sult. 

Bean,  J.,  took  no  part  in  the  consideration  of 
this  case. 

JOHNS,  J. — ^Under  the  facts  shown  to  exist, 
neither  one  of  the  reasons  assigned  for  dismissing 
the  writ  is  legally  sound,  and  for  such  reason  I  dis- 
sent. 
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STEELMAN  v.  OEEGON  DAIRYMEN'S  LEAGUE. 

(192  Pac.  790.) 

Agricalture—Dairy  Corporation  Held  not  Entitled  to  Apportion 
Losses  as  Against  Contract  Allowing  it  to  Charge  Oonxmissions 
for  Collections. 

1.  Where  a  dairyman  has  contracted  with  a  dairymen's  league, 
of  which  he  was  a  stockholder,  to  ship  milk  to  certain  consignees 
and  to  allow  the  league  to  colkct  the  proceeds  for  a  certain  com- 
mission, and  the  articles  of  incorporation  and  by-laws  of  the  league 
do  not  give  the  authority  to  apportion  gains  and  losses  among  the 
several  stockholders  because  of  the  refusal  of  a  large  consumer  to 
accept  shipments,  action  will  lie  by  the  stockholder  to  recover 
amounts  collected  by  the  league  on  his  shipments  less  commissions, 
notwithstanding  a  purported  agreement  among  stockho/lders  gen- 
erally to  apportion  losses. 

Setoif  and  Counterclaim— Oauae  of  Action  not  Existing  at  Com- 
mencement  of  Suit  not  Subject  of  Counterclaim. 

2.  In  a  dairyman's  action  against  a  dairymen's  league,  in  which 
he  was  a  stockholder,  to  recover  money  collected  by  it  under  an 
agreement,  the  corporation  could  not  counterclaim  on  the  ground 
that  the  stockholders  had  agreed  to  apportion  losses  because  of  re- 
fusal of  a  large  consumer  to  accept  ^ipments,  under  Section  74, 
li.  O.  L,  as  amended  by  Laws  of  1915,  page  24;  the  cause  of  action 
set  up  under  the  counterclaim  not  existing  at  the  time  suit  was 
commenced. 

Agriculture— Evidence  Immfflcient  to  Sustain  Finding  That  Stock- 
holder of  Dairymen's  League  was  Present  at  Meeting  and 
Voted. 

3.  In  a  dairyman's  action  against  a  dairymen's  league,  of  Which 
lie  was  a  stockholder,  to  recover  money  collected  on  shipments 
under  contract,  evidence  held  not  to  sustain  a  defense  that  plain- 
tiff was  present  at  a  stockholders'  meeting  and  voted  for  appor- 
tionment of  losses. 

.Agriculture— Notice  of  Stockholders'  Meeting  of  Dairy  Corporation 
Held  Insufficient  to  Charge  Stockholder  With  Actions  Taken 
Therein. 

4.  A  notice  of  the  stockholders'  meeting  of  dairymen's  league 
T^ld  not  sufficiently  definite  to  charge  a  stockholder  with  action 
-taken  at  such  meeting  to  apportion  losses  occasioned  by  the  refusal 
of  a  large  consumer  to  accept  shipments,  where  he  was  not  present 
and  affirmatively   participated  therein. 

From  Multnomah:  Robert  Tuokbb,  Judge. 
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Department  1. 

The  plaintiff  is  the  holder  of  twenty-four  shares 
of  the  capital  stock  of  the  defendant  corpora- 
tion, for  which  he  paid  to  the  defendant  the  full 
par  value  on  his  subscription.  He  is  a  dairy- 
man, and  it  is  admitted  that  about  October  27, 
1917,  he  contracted  with  the  defendant  to  consign 
milk  produced  by  him  to  parties  designated  by  the 
defendant  from  that  date  to  December  31,  1918,  and 
that  the  defendant  agreed  to  collect  all  moneys  due 
to  plaintiff  on  such  consignments,  and  pay  the  same 
to  him,  less  a  commission  for  its  services  of  five  cents 
per  hundredweight  of  the  milk.  It  is  also  admitted 
that  the  agreement  contained  this  covenant: 

'*It  is  mutually  covenanted  and  agreed  that,  in 
case  either  party  fails  to  perform  the  covenant 
herein  agreed  to  be  performed  by  such  party,  the 
party  so  failing  shall  pay  to  the  other  the  sum  of  $5 
per  cow  for  the  number  of  cows  for  which  said  parly 
has  taken  stock,  which  sum  is  hereby  fixed  and 
agreed  upon  as  liquidated  damages  for  such  failure; 
that  the  same  shall  in  no  event  be  considered  a  pen- 
alty.*' 

It  is  charged  by  the  complaint  and  admitted  by  the 
answer  that  the  plaintiff  furnished  milk  from  an 
average  number  of  twenty-four  cows,  and  that  the 
defendant  collected  from  the  Crystal  Ice  &  Stora^ 
Company,  about  July  1,  1918,  $169.19  for  milk  con- 
signed to  the  latter  company  about  that  time.  The 
plaintiff  avers,  but  it  is  denied  that  the  defendant 
has  failed  to  account  to  him  for  that  money.  The 
pleadings  agree  that  the  defendant  was  entitled  to 
deduct  from  that  sum  $3.08. 

Counting  on  the  alleged  failure  of  the  defendant 
to  comply  with  that  part  of  its  agreement  requiring 
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it  to  pay  over  to  the  plaintiff  the  net  amonnt  of  col- 
lections made  to  his  account,  the  plaintiff  seeks  to 
recover  upon  the  liquidated  damages  clause  of  his  con- 
tract hereinbefore  set  forth,  making  a  demand  for  re- 
lief of  $166.11  as  the  net  proceeds  of  the  sale  of  his 
milky  and  the  further  sum  of  $120  as  liquidated  dam- 
ages. 

In  substance,  the  affirmative  answer  of  the  defend- 
ant sets  up  the  history  of  the  plaintiff's  subscription 
for  twenty-four  shares  of  its  capital  stock  and  the 
agreement  with  him  described  in  the  complaint^  and 
narrates  that,  owing  to  the  refusal  of  a  regular  pur- 
chaser of  milk  to  receive  the  same  any  longer,  a  large 
excess  supply  of  milk  shipped  into  Portland  by  stock- 
holders of  the  defendant  was  left  on  hand  and  had 
to  be  disposed  of  at  a  loss,  or  at  least  for  less  than 
the  ordinary  contract  price.  The  answer  goes  on 
further  to  state  that  a  special  meeting  of  the  stock- 
holders of  the  defendant  company  was  called  for 
June  22,  1918,  at  which  the  plaintiff  was  present,  and 
the  refusal  of  the  consignee  mentioned*  to  receive  fur- 
ther shipments  of  milk  was  discussed.  As  the  plead- 
ing narrates,  thereupon  by  motion  duly  seconded  and 
carried  by  the  unanimous  vote  of  the  stockholders 
present,  it  was  resolved: 

'*That  all  loss  sustained  by  the  defendant  through 
any  arbitrary  action  of  the  distributors  should  be 
borne  by  all  league  members  shipping  their  milk  into 
the  Portland  market." 

It  is  said  that  afterward,  on  June  25,  1918,  at  a 
meeting  of  the  executive  committee  of  the  defendant, 
**it  was  resolved  that  the  board  take  steps  to  adjust 
the  June,  1918,  loss  caused  by  the  arbitrary  action 
of  the  Portland  Damascus  Milk  Company  according 
to  the  instructions  of  the  stockholders  at  the  general 
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meeting  June  22,  1918,"  in  consequence  of  which,  the 
answer  declares,  "the  manager  of  the  defendant  was 
instructed  to  remit  to  each  shipper  at  the  rate  of 
$2.50  per  hundredweight  for  milk  and  $0.50  per 
pound  for  sweet  cream,  to  avoid  the  holding  up  of 
checks  until  all  accounts  were  cleaned  up,  the  balance 
to  be  remitted  when  all  statements  were  in.'*  The 
answer  further  says  that,  in  pursuance  of  all  of  the 
actions  of  the  stockholders  and  the  executive  com- 
mittee, **  there  was  prepared  and  tendered  to  the  said 
plaintiff  a  check  in  the  sum  of  $104.51,  being  the  bal- 
ance due  on  the  basis  of  said  adjustment  pending  the 
final  settlement  of  all  accounts."  The  fact  that  the 
accounts  for  the  June  loss  have  not  been  received  or 
adjusted,  and  that  as  soon  as  they  come  in  and  are 
settled,  the  defendant  will  make  a  full  settlement  of 
the  loss,  and  will  remit  any  balance  due  to  the  plain- 
tiff, is  set  up  as  ground  for  refusal  of  further  pay- 
ment. It  is  tiverred  in  the  answer,  and  denied  by  the 
reply,  that  the  plaintiff  attended  the  stockholders' 
meeting  mentioned. 

Presenting  a  second  separate  defense,  the  answer 
repeats  the  history  of  the  affairs  of  the  defendant,  as 
already  stated,  and  avers  in  substance  that  all  6ther 
stockholders  of  the  defendant  have  accepted  their 
checks  on  the  basis  of  the  adjustment  mentioned, 
that  the  defendant  relied  on  the  action  of  the  stodi' 
holders,  that  the  plaintiff  failed  to  protest,  that  he 
acquiesced  in  that  action,  that  the  defendant  has  paid 
out  a  large  sum  of  money  on  the  basis  of  said  ad- 
justment, and  that  thereby  the  plaintiff  is  estopped 
to  claim  anything  from  the  defendant. 

The  trial  was  begun  before  a  jury,  during  the 
progress  of  which  it  was  stipulated  that  the  issue 
should  be  withdrawn  from  the  jury  and  submitted  to 
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the  court  for  a  decision.  Under  these  circumstances 
the  court  heard  the  testimony  and  made  findings  of 
fact  and  conclusions  of  law  substantially  correspond- 
ing to  the  complaint,  upon  which  judgment  was  ren- 
dered in  favor  of  the  plaintiff  according  to  his 
prayer,  and  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wilson  d  Guthrie,  with  an  oral  argument 
by  Mr.  James  O.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Loyal  H.  McCarthy. 

BXJBNETT,  J.— It  was  competent  for  the  plaintiff 
as  an  individual,  irrespective  of  his  holding  stock  in 
the  defendant  corporation,  to  contract  with  it  as 
effectually  and  to  all  intents  and  purposes  as  if  he 
had  no  share  of  the  stock  of  the  defendant.  The 
contract  itself  is  the  measure  of  the  rights  and  lia- 
bilities existing  between  the  plaintiff  and  the  defend- 
ant as  contracting  parties.  The  action  of  the  stock- 
holders in  meeting  could  bind  nobody  but  themselves, 
for,  as  said  in  Section  6691,  L.  0.  L.: 

*  *  From  the  first  meeting  of  the  directors,  the  powers 
vested  in  the  corporation  are  exercised  by  them,  or  by 
their  officers  or  agents  under  their  direction,  except  as 
otherwise  specially  provided  in  this  chapter.*' 

1.  There  is  no  provision  of  law  in  Oregon  whereby 
the  stockholders  shall  directly  exercise  any  authority 
over  the  corporate  concerns.  They  elect  directors,  it 
is  true;  but  when  these  directors  are  thus  chosen 
and  qualified  the  powers  of  the  corporation  must  be 
exercised  by  them.  At  the  utmost,  the  resolution  of 
the  stockholders,  *'that  all  loss  sustained  by  the  de- 
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fendant  through  any  arbitrary  action  of  the  dis- 
tributors should  be  borne  by  all  league  members 
shipping  their  milk  into  the  Portland  market," 
could  be  only  an  expression  of  their  opinion  concern- 
ing the  proper  policy  of  the  company.  The  only 
interest  the  defendant  had  in  the  transaction  con- 
sisted of  the  conunission  it  was  entitled  to  charge. 
The  pleadings  show  that  it  was  merely  an  agent  for 
the  parties  with  whom  it  contracted  to  secure  pur- 
chasers and  collect  the  proceeds  of  the  sales.  It  was 
not  within  the  scope  of  its  contract,  or  of  its  arti- 
cles of  incorporation  or  by-laws,  as  they  appear  in 
evidence,  to  apportion  gains  and  losses  among  the 
several  stockholders.  It  did  not  contract  with  thero 
collectively.  The  agreement  upon  which  the  action 
is  based  is  made  by  ^e  defendant  with  the  plaintiff 
alone  and  singly.  No  claim  of  the  defendant  upon 
the  money  coming  into  its  hands  is  disclosed  by  the 
pleadings,  except  its  percentage  of  five  cents  per 
hundredweight  of  the  milk  which  had  been  sold.  It 
admits  collecting  the  money  from  the  plaintiff's  con- 
signee. Even  conceding  that  the  action  of  the  ex- 
ecutive committee  was  legitimate  and  authorized,  the 
defensB  amounts  to  saying  that  while  there  may  be 
some  amount  of  money  at  variance  between  the 
plaintiff  and  the  defendant,  it  is  not  yet  ascertained 
from  which  one  a  balance  is  due,  the  plaintiff  or  the 
defendant. 

2.  According  to  Section  74,  L.  0.  L.,  as  amended 
by  Chapter  8,  Laws  of  1915 : 

**The  counterclaim  *  *  must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of 
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action:  •  •  in  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  contract,  and  ex- 
isting at  the  commencement  of  the  action.** 

If  the  plaintiff  was  liable  by  reason  of  the  action 
of  the  stockholders,  to  anyone,  it  would  be  to  his 
fellow  stockholders,  who  had  suffered  greater  loss 
than  he,  and  .not  to  the  defendant,  for  the  latter  h^d 
no  interest  in  the  question  of  whether  the  stock- 
holders gained  or  lost  on  the  sale  of  their  milk.  The 
utmost  concern  it  had,  as  already  pointed  out,  was 
its  commission,  which  in  this  instance  has  been  satis- 
fied. The  corporation  itself  would  have  no  cause 
of  action  against  the  plaintiff  for  loss  accruing  to 
any  stockholder  by  reason  of  his  failing  to  get  a 
contract  price  for  his  milk.  Moreover,  the  pleading 
does  not  show  that  the  cause  of  action,  if  it  was  one 
arising  out  of  the  action  of  the  stockholders  or  of 
the  directors,  existed  at  the  commencement  of  the 
action.  Indeed,  the  most  that  can  be  claimed  for  the 
answer  is,  that  the  defendant  has  held  up  part  of  the 
plaintiff's  money  with  the  expectation  that  a  cause 
of  action  might  be  framed  against  him  in  the  future, 
by  an  adjustment  of  the  accounts,  but  that  it  does 
not  exist  at  present,  much  less  at  the  commencement 
of  the  action. 

3.  So  far  as  the  result  of  the  case  depends  upon 
the  plaintiff's  presence  at  and  participation  in  the 
meeting  of  the  stockholders,  the  evidence  does  not 
sustain  the  allegations  of  the  answer  on  that  sub- 
ject. The  only  witness  for  the  defendant  who  speaks 
about  that  matter  declares  in  substance  that  on  the 
roll-call  of  the  stockholders  at  the  meeting  the  plain- 
tiff was  noted  as  present.  In  answer  to  this  ques- 
tion: **Do  you  know  whether  he  was  present  at  the 
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timet''  he  answered:  ''Yes.  Well,  I  am  pretty  sure 
he  was,  because  wo  called  the  names.''  When  asked 
if  the  plaintiff  was  present  when  the  resolution  was 
voted  upon,  he  said:  ''I  am  not  sure  at  the  time  the 
vote  was  taken."  In  connection  with  that  matter, 
counsel  for  the  plaintiff  announced  at  the  trial  as 
follows : 

**If  the  court  please,  to  save  time  in  this  matter,  I 
am  willing  to  admit  that  the  plaintiff  attended  this 
meeting,  was  there  a  short  time,  but  deny  that  any 
discussion  on  this  subject  was  up  while  he  was  there, 
or  that  he  had  an  opportunity  of  voting  on  it." 

4.  The  notice  of  the  meeting  of  the  stockholders,  as 
appears  by  the  record,  is  that  it  was  called  for  June 
22,  1918,  '*for  the  purpose,  first,  of  considering  ajid 
voting  upon  the  question  of  increasing  the  capital 
stock  of  this  company,  and,  second,  for  the  purpose 
of  considering  and  acting  upon  measures  for  the  bet- 
terment of  the  milk  industry  of  the  members  of  the 
league  and  the  milk  situation  in  general,  and  to 
adopt  measures  for  the  carrying  out  of  any  plans 
that  may  be  adopted  by  said  meeting."  A  notice  so 
indefinite  is  not  sufficient  to  charge  a  stockholder 
with  what  may  be  done  at  such  a  meeting,  unless  at 
least  he  is  present  and  affirmatively  participates  in 
the  action  in  question. 

Aside  from  the  proposition  that  the  testimony  on  ' 
behalf  of  the  defendant  fails  to  prove  its  allegation 
as  to  the  part  the  plaintiff  took  in  the  stockholders' 
meeting,  we  are  concluded  by  the  principle  that  the 
findings  of  the  court  amount  to  a  verdict,  which  is 
final,  if  there  is  any  competent  evidence  to  support 
it. 
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There  is  evidence  sustaining  the  court's  findings^ 
and  for  these  reasons  the  judgment  rendered  thereon 
must  be  affirmed.  Affibmbd. 

McBsmB,  C.  J.,  and  Benson,  J.,  concur. 

Habris,  J.y  concurs  in  the  result. 


Argned  September  28,  affirmed  October  12,  1920. 

ADAMS  V.  AliBINA  ENGINE  WORKS.* 

(192  Pac.  793.) 

Master  and  Servant— Bee«onable  Care  to  Fnmlsli  Safe  Place  Be- 
qnlred. 

1.  It  i«  tbe  legal  duty  of  an  employer  to  exercise  reasonable 
care  to  furnish  its  employee  with  a  reasonably  safe  place  in  which 
to  work. 

Master  and  Servant— Negligence  in  Failure  to  Fnmlflli  Safe  Place 
Held  Question  for  Jury. 

2.  In  an  action  by  a  laborer  in  a  material-yard,  for  injuries  sus- 
tained in  getting  out  angle-irons  for  ships,  case  held  for  the  jury 
on  evidence  that  defendant  employer  failed  to  exercise  reasonable 
«are  to  furnish  plaintiff  with  a  reasonably  safe  place  in  which  to 
work. 

Blaster  and  Servant— Evidence  Held  not  to   Show  Work   was  to 
Bender  Place  Safe. 

3.  In  a. laborer's  action  for  injuries  sustained  while  getting  out 
angle-irons  from  a  pile  in  his  employer's  material-yard,  evidence  held 
not  to  show  that  the  work  in  which  he  was  engaged  was  to  make  the 
place  safe,  so  as  to  make  the  rule  as  to  safe  place  to  work  in- 
applicable. 

TriaJr— -Instruction  Held  not  Erroneous  in  View  of  Bemalndar   of 
Charge. 

4.  In  a  laborer's  action  for  injuries  sustained  while  assisting  in 
getting  out  ship  angle-irons  from  a  pile  in  his  employer's  material-yard, 

*0n  the  question  of  different  forms  of  statement  of  the  general  rule 
with  respect  to  master's  duty  as  to  places  and  appliances  furnished  to 
servant,  see  note  in  6  L.  B.  A.   (N.  S.)  602. 

On  duty  of  master  to  waru  and  instruct  servant  as  to  the  perils  of 
the  employment,  see  note  in  44  L.  B.  A.  33. 

On  applicability  of  rule  res  ipsa  lomiitur  as  between  master  and 
servant,  see  notes  in  6  L.  Bw  A.  (N.  S.)  337;  16  L.  Bw  A.  (K.  S.) 
214,  and  L.  B.  A.  1917E,  4.  Bbpobteb, 
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instraetion  held  not  erroneous,  in  view  of  other  parts  of  charge  as 
virtually  informing  the  jury  that  the  doctrine  of  res  ipsa  loquitw 
applied. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  2. 

Plaintiff  brought  this  action  for  damages  for  per- 
sonal injuries.  The  cause  was  tried  to  the  court  and 
jury,  and  a  verdict  in  the  sum  of  $7,000  was  rendered 
in  favor  of  plaintiff.  From  a  judgment  thereon,  de- 
fendant appeals. 

Plaintiff  was  employed  by  the  defendant  company 
as  a  laborer  in  a  material-yard.  He  was  a  steam- 
fitter  by  trade.  On  the  morning  of  October  25,  1917, 
the  third  day  of  his  employment,  he  was  directed  by 
the  foreman  of  the  yard  to  assist  two  other  men  in 
getting  out  some  angle-irons  from  a  pile  that  had 
been  unloaded  from  a  car  the  day  before.  While 
plaintiff  was  thus  engaged  the  pile  of  angle-irons 
tipped  over  on  to  him,  causing  a  severe  injury.  These 
angle-irons  were  approximately  40  feet  in  length  and 
weighed  9.8  pounds  to  the  foot,  or  about  392  pounds 
each.  They  were  V-shaped  and  used  as  ribs  in  the 
steel  boats  then  being  constructed  by  defendant 
They  were  unloaded  from  the  railroad  car  by  means 
of  a  derrick,  the  irons  coming  loose  on  the  car.  The 
derrick  would  lift  12  or  15,  and  sometimes  as  many 
as  30,  angle-irons  from  the  car  and  dump  them  pro- 
miscuously, or  as  one  witness  stated,  '*in  every  con- 
ceivable shape"  on  the  material-yard  of  defendant 
Afterward  they  would  be  sorted  as  to  length,  and 
repiled. 

Plaintiff  alleges  as  the  gist  of  the  negligence  as 
follows : 

**That  the  work  plaintiff  was  performing  was 
hazardous  and  involving  a  risk  and  danger  to  plain- 
tiff, and  plaintiff  alleges  that  defendant  was  then  and 
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there  careless  i^id  negligent  in  the  following  particu- 
lars, to  wit: 

''(a)  That  said  defendant  carelessly  and  negli- 
gently directed  and  placed  plaintiff  to  work  at  and 
about  a  pile  of  angle-irons,  which  said  defendant  had 
carelessly  and  negligently  piled  in  a  loose,  insecure, 
and  uneven  manner,  and  said  angle-irons  were  not 
bound  together,  or  in  such  a  way  that,  when  one  or 
two  of  said  angle-irons  were  nonoved,  the  pile  was  apt 
to  and  did  fall. 

**(b)  That  said  defendant  carelessly  and  negli- 
gently failed  to  warn  and  advise  plaintiff  of  the  con- 
dition of  said  pile.'* 

According  to  plaintiff  *s  version  of  the  matter,  at 
the  time  of  the  accident,  by  the  direction  of  the  fore- 
man, he  was  assisting  two  other  men  in  getting  out 
these  angle-irons  from  the  pile  to  be  used,  as  the 
foreman  informed  him,  *'for  the  markers."  Plain- 
tiff testified  in  part  as  follows : 

**Q.  Tell  the  jury  the  circumstance  of  your  getting 
injured. 

*'A.  That  morning  we  were  assorting  this  angle- 
iron,  and  putting  them  in  their  respective  sizes  from 
different  piles  that  were  unloaded  out  of  the  car. 
We  just  got  quite  a  number  scattered  on  the 
stringers — got  them  in  the  clear,  so  we  were  able  to 
work  without  injury  to  ourselves,  so  we  would  have 
a  little  space,  and  the  foreman  came  along  and  hol- 
lered at  me,  says,  'Frank,  come  here.'  I  followed 
him,  didn't  stop  him,  going  toward  the  south  end  of 
the  yard.  He  says,  *We  have  got  some  angles  to  get 
out  here.'  I  says,  'All  right'  He  says,  'Get  hold  of 
this  tape  and  run  over  this  pile;  see  what  we  can  get 
out  for  the  markers ;  there  is  three  of  them ;  we  want 
to  get  those  out  as  soon  as  we  can,  so  not  to  delay 
the  men  in  the  machine-shop.'  I  answered,^  'AH 
right.'  He  sized  up  several  piles,  glanced  at  them 
as  he  went  along,  and  he  came  to  this  particular  pile, 
and  he  says,  'run  down  this  pile.'    That  was  a  pile 
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about  two  feet  high,  adjacent  to  this  pile  he  wanted 
the  angles  off.  We  measured  them ;  they  were  the 
exact  size  he  wanted.  He  says,  'Go  over  there  and 
get  your  partners.'  We  were  working  just  north  of 
that.  He  says,  * '  Tell  them  to  come  over  here,  and  on 
your  way,'  he  says,  'get  your  bar.'  So  I  had  to  go 
over  to  the  center  of  a  pile  to  get  my  pony  bar,  what 
we  classified  it  as,  and  I  came  back.  The  foreman 
stood  there  at  the  east  end  of  this  pile,  and  he 
turned  around  on  his  heel.  He  ,  says,  '  Get  in  over 
there  and  help  them  kick  them  out.'  So  Mr.  Brown  and 
the  other  fellow,  one  man  on  the  east  end  and  pother 
man  on  the  west  end,  so  I  had  to  go  in  the  center^  as 
there  was  no  other  place  to  go,  and  to  be  able  to 
work  there  I  had  to  stand  on  top  of  a  pile  just  north 
of  it,  to  be  able  to  reach  over  to  the  top,  and  get  the 
particular  class  of  iron  he  wanted  out.  In  doing 
so,  we  wasn't  there  but  a  few  moments,  we  had  about 
two  angles  out,  when  the  pile  turned  over. 
**Q.  What  part  of  the  work  did  you  dot 
*'A.  The  way  the  angles  were,  in  all  shapes  taken 
out  of  the  cars  in  sling-load  lots,  I  had  to  take  my 
pony  bar  in  order  to  get  things  started,  so  the  man 
on  each  side  would  get  the  wrench  classed  as  a  dog 
under  the  end  to  turn  and  throw  it  off  the  pile.  It 
was  my  duty  to  get  the  pony  bar,  reach  over  across, 
get  between  the  two  angles  to  spring  them  apart  far 
enough  so  the  men  at  each  end  could  grab  that  end, 
throw  it  over  the  dogs,  and  down  to  the  place 
wherever  the  foreman  directed  them  to  throw  them. 
I  was  in  the  act  of  springing  this  angle  when  the 
whole  pile  kicked  up." 

He  stated,  in  effect,  that  the  pile  was  about  six 
feet  high.  Wooden  stringers  were  placed  under  each 
layer.     To  use  his  language: 

''They  were  piled  on  stringers,  and  bum  stringers. 
All  through  the  yard  they  used  12  by  12.  They 
were  all  used  up,  and  they  used  whatever  material 
they  could  get  hold  of,  to  be  able  to  unload  this 
stuff  out  of  the  cars." 
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He  stated  that  the  evening  before  the  accident  he 
assisted  in  unloading  the  car  by  bringing  material 
for  stringers,  but  had  no  knowledge  of  how  the  angle- 
irons  were  piled. 

Mr.  Harrison  Fisher,  a  witness  for  plaintiff,  testi- 
fied as  follows: 

'*Q.  [Producing  a  number  of  pieces  of  wood  in  the 
shape  of  angle-irons.]  I  wish  you  would  show  the 
jury  how  these  angle-irons  were  piled  up. 

''A.  These  angle-irons  came  to  the  shipyard  in  car- 
load lots.  They  are  dumped  in  a  car  in  different 
positions,  and  gotten  out  in  sling-load  lots,  sometimes 
thirty,  sometimes  more,  in  every  conceivable  shape, 
from  the  car,  swung  around.  They  might  tumble 
down  like  that  [demonstrating].  They  leave  enough 
space  between  the  sling-loads  to  get  the  chain  out. 
There  may  be  twelve,  I  have  seen  as  high  as  thirty, 
at  one  load.  They  usually  put  them  in  four  or 
five  piles.  They  put  a  stringer  over  here.  These 
stringers  are  not  always  this  length;  in  case  they 
are  short,  they  leave  them  stick  over  here  a  ways, 
like  that,  and  this  particular  piece  they  use  for 
stringers  is  not  always  the  same  thickness;  the  re- 
sult would  be  the  angle-iron  would  touch  here  and 
here,  and  made  a  hollow  down  here.  In  this  case  the 
pile  was  higher  than  any  other  load  I  had  ever  seen 
before,  reached  up  about  six  feet  high,  this  particular 
pile  that  fell.  The  idea  was  to  get  the  cars  out  of 
the  yard,  so  they  could  get  more  material.  At  this 
time  the  yard  was  pretty  badly  congested.  It  was 
our  business,  after  they  were  piled  in  this  shape,  to 
get  them  off  of  there,  and  pile  them  in  various  piles, 
the  thirties  in  one  pile,  the  forty-fives  in  another. 
After  they  were  got  up  a  certain  distance  they  were 
bound  in  this  shape.  This  is  the  shape  the  pile  was 
in  the  day  we  left,  the  night  before  Frank  got  his 
accident  [demonstrating].  *  * 

**Q.  I  understood  you  to  say  this  pile  was  un- 
loaded the  day  before  Mr.  Adams  was  hurt. 

**A.  Yes;  we  worked  at  it  practically  all  day.*' 
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Mr.  Ed  Adams,  defendant 's  f oreman,  a  witness  for 
defendant,  testified,  describing  how  the  cars  of  angle- 
irons  were  unloaded,  and  stated  in  answer  to  inter- 
rogatories : 

'*Q.  How  does  the  crane  drop  these  piles?  Does  it 
drop  them  all  properly  piled! 

**A.  Oh,  no.  They  take  it  off  in  lots  of  twelve  to 
fifteen  bars  to  the  load,  lay  them  on  blocks;  then  the 
men  will  assort  them  out,  pile  them  in  separate  piles. 
When  they  come  in  a  car,  possibly  sometimes  three  to 
five  and  six  different  lots  of  sizes  and  thickness,  we 
have  to  assort  them  out  and  pile  them  up  in  order 
to  check  the  invoice  coming  in.  *  * 

**Q.  When  you  drop  them  in  the  yard,  do  you  drop 
them  on  any  stringers?    Anything  of  that  kind? 

**A.  We  have  to  put  four  by  fours  across  the  pile 
in  two  or  three  different  places  in  order  to  get  the 
chain  of  the  crane  out;  otherwise  the  chain  would 
bind  under  the  load,  and  we  couldn't  get  it  out  with- 
out throwing  them  all  over  the  yard. 

**Q.  What  is  the  purpose  of  those  four  by  fours? 

'*A.  The  purpose  of  those  four  by  fours  is  to  hold 
the  top  load  high  enough  off  the  other  loads  so  we 
can  get  the  chain  out. 

**Q.  This  pile  it  has  been  testified,  where  Mr. 
Adams  was  hurt,  had  been  unloaded  the  day  before 
the  accident.    That  is  about  the  fact,  is  it? 

''A.  Yes,  sir. 

'*Q.  How  high  was  that  pile? 

*'A.  About  three  ieeV 

He  stated,  in  effect,  that  at  the  time  mentioned  he 
directed  plaintiff  to  report  to  Brown,  who  was  at 
work  at  the  west  end  of  the  pile  of  angles,  where 
there  was  plenty  of  room  for  two  men  to  work  on  the 
end  of  the  pile;  that  at  the  time  of  the  accident  he 
had  these  men  **  sorting  out  and  piling  this  angle- 
iron  in  lots ' ' ;  and  that  in  doing  such  work  they  work 
on  the  end  of  the  piles,  and  he  did  not  know  plain- 
tiff  was    working   in  the   center    of    the    pile.     On 
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cross-examination    this    witness    stated    in    part    as 
follows : 

^'A.  That  is  what  1  say;  I  wanted  to  get  that  pile 
piled  over  and  straightened  out;  that  is  our  busi- 
ness. 

*'Q.  It  is  your  business  to  take  angle-irons  and 
send  them  to  different  places  where  they  want  them, 
too,  isn't  itt 

**A.  Yes,  sir. 

'*Q.  You  didnH  want  to  do  that  on  this  occasion? 

'*A.  I  couldn't  say;  at  the  time  I  had  an  order  in 
my  hand,  it  might  have  been  for  some  of  those 
angles. 

**Q.  Isn't  it  a  fact  these  men  were  getting  out  a 
few  angle-irons,  so  you  could  send  them  -over  to  the 
men  to  mark  out  and  put  in  ships? 

**A.  I  could  send  over,  if  I  had  an  order." 

^  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  Ekwall  d  Recken,  with  an  oral  argu- 
ment by  Mr.  F.  8.  Senn. 

For  respondent  there  was  a  brief  over  the  name 
of  Mes^s.  Davis  <&  FarreU,  with  an  oral  argument 
by  Mr.  W.  E.  FarreU. 

BEAN,  J. — ^At  the  close  of  plaintiff's  case  coun- 
sel for  defendant  moved  for  a  judgment  of  nonsuit. 
The  motion  was  denied.  Defendant  assigns  this  rul- 
ing as  error,  and  submits  that  the  evidence  in  the 
case  does  not  disclose  any  negligence,  or  any  facts 
from  which  negligence  might  be  inferred. 

The  rule  is  stated  in  Geldurd  v.  Marshall,  43  Or. 
438,  at  page  443  (73  Pac.  330,  331) : 

'*It  is  the  duty  of  a  master  to  exercise  reasonable 
care  to  furnish  his  servant  with  a  reasonably  safe 
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place  in  which  to  work,  and  reasonably  safe  appli- 
ances and  instrumentalities  to  work  with,  and  to 
keep  them  in  that  condition.  For  a  failure  in  either 
of  these  respects  he  is  liable  to  an  injured  servant 
who  is  himself  free  from  negligence,  unless  the  de- 
fects are '  known  to  or  plainly  observable  by  him : 
Miller  Y.  Innum,  40  Or.  161,  165  (66  Pac.  713).  In 
an  action  by  a  servant  against  his  master  to  recover 
damages  for  an  injury,  the  burden  of  proof  is  on  the 
plaintiff  to  show  the  negligence  charged,  and  the 
mere  happening  of  the  accident  is  ordinarily  not  suflS- 
cient:  Duntley  v.  Inman,  42  Or.  334  (70  Pac.  529). 
But  it  is  not  necessary  that  there  should  be  positive 
proof  of  negligence.  It,  like  any  other  fact,  may  be 
inferred  from  the  circumstances.  There  may  be,  and 
are,  cases  in  which  the  master's  negligence  is  clearly 
inferable,  although  there  is  no  positive  proof  thereof. 
The  rule  is  that  if  two  inferences  may  be  legitimately 
drawn  from  the  facts  in  evidence,  one  favorable  and 
the  other  unfavorable  to  the  defendant,  a  question  is 
presented  which  calls  for  the  opinion  of  the  jury.  If, 
however,  there  is  no  proof  of  any  fact  by  which  the 
defendant's  conduct  may  be  ascertained,  there  is 
nothing  for  the  jury.  The  mere  proof  of  an  acci- 
dent, therefore,  ordinarily  raises  no  presumption  of 
negligence;  but,  where  it  is  accompanied  by  proof  of 
facts  and  circumstances  from  which  an  iirference  of 
negligence  may  or  may  not  be  drawn,  the  case  can- 
not be  determined  by  the  court  as  a  matter  of  law, 
but  must  be  submitted  to  the  jury. ' ' 

See,  also,  Galvin  v.  Brown  &  McCabe,  53  Or.  598, 
^08  (101  Pac.  671) ;  Rogers  v.  Portland  Lumber  Co., 
54  Or.  387,  392  (102  Pac.  601,  103  Pac.  514) ;  Kopacin 
V.  Crown-Columbia  Pulp  £  Paper  Co.,  62  Or.  291, 
296  (125  Pac.  281) ;  Adams  v.  CorvalKs  d  E.  R.  Co., 
78  Or.  117,  128  (152  Pac.  504).  In  1  Shearman  & 
Eedfield,  Negligence  (6  ed*),  §3,  negligence  is  de- 
fined thus: 

''Negligence,  constituting  a  cause  of  civil  action,  is 
such  an  omission,  by  a  responsible  person,  to  use  that 
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degree  of  care,  diligence  and  skill,  which  it  was  his 
legal  duty  to  use  for  the  protection  of  another  per- 
son from  injury  as,  in  a  natural  and  continuous  se- 
quence, causes  unintended  damage  to  the  latter." 

There  is  some  conflict  in  the ,  evidence  given  on  be- 
half of  plaintiff  and  that  on  behalf  of  defendant. 
This,  of  course,  was  for  the  jury  to  settle.  The  tes- 
timony on  the  part  of  plaintiff  tended  to  show,  and 
the  jury  might  reasonably  conclude  therefrom,  that 
the  angle-irons  mentioned  were  transported  to  the 
material-yard  of  defendant  on  a  railroad  car  and 
were'  unloaded  by  means  of  a  derrick  in  sling-load 
lots,  of  different  lengths  mingled  together,  and 
dumped  haphazardly  in  piles  in  the  material-yard; 
that  for  the  purpose  of  being  able  to  get  the  chains 
with  which  the  irons  were  lifted,  out  from  under 
them,  and  also  for  the  purpose  of  supporting  the 
pile,  stringers  were  placed  under  each  sling-load; 
that  these  stringers  were  usually  twelve  by  twelve, 
but  at  the  time  the  material  in  question  was  unloaded 
there  were  none  of  this  size  and  pieces  of  different 
length  and  thickness  were  used  for  the  purpose  and 
were  defective  stringers;  that  the  pile  was  six  feet 
in  height,  higher  than  ordinarily  made;  that  on  ac- 
count of  jthe  different  sizes  and  lengths  of  the  angle- 
irons  and  the  defective  and  irregular  stringers  used 
in  piling  them,  the  defendant,  in  its  haste  to  get  the 
car  unloaded  had  neglected  to  pile  the  irons  in  a  rea- 
sonably safe  or  proper  manner;  that  plaintiff  in  per- 
formance of  his  duty,  in  getting  some  of  these 
angle-irons  out  of  the  pile  for  use  in  shipbuilding,  on 
account  of  the  negligent  manner  in  which  the  irons 
were  piled,  was  caught,  as  in  a  snare,  by  the  pile  of 
irons  tipping  over  on  to  him,  and  injuring  him,  with- 
6ut  his  fault ;  that  plaintiff  was  not  repiling  the  irons 
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to  make  the  pile  safe;  and  that  defendant  failed  to 
use  reasonable  care  to  furnish  plaintiff  with  a  rea- 
sonably safe  place  to  work. 

1,  2.  Indeed,  the  trend  of  the  evidence  was  that  the 
piles  of  angle-irons,  as  they  were  unloaded  from  the 
cars,  were  dangerous  to  work  around.  This  appears 
to  be  one  of  the  reasons  for  repiling  them.  The 
question  of  negligence  does  not  depend  on  the  mere 
happening  of  the  accident.  It  was  the  legal  duty  of 
the  defendant  to  exercise  reasonable  care  to  furnish 
the  plaintiff  with  a  reasonably  safe  place  in  which  to 
work:  Millen  v.  Pacific  Bridge  Co.,  51  Or.  538  (95 
Pac.  196) ;  Woods  v.  Wikstrom,  67  Or.  581  (135  Pac. 
192).  There  being  competent  evidence  to  be  suH- 
mitted  to  the  jury,  and  to  support  the  verdict,  the 
motion  for  a  nonsuit  was  properly  overruled. 

3.  It  is  contended  by  defendant  that  the  work  in 
which  the  plaintiff  was  engaged  at  the  time  of  the 
accident  was  for  the  purpose  of  making  the  place 
safe,  and  that  the  rule  as  to  safe  place  does  not 
apply.  This  contention  is  based  upon  the  testimony 
of  the  defendant's  foreman.  It  is  not  in  accord  with 
that  on  behalf  of  plaintiff.  The  jury  evidently 
found  that  the  plaintiff's  narration  of  the  circum- 
stances was  correct,  and  that  the  foreman  had  not 
remembered  all  of  the  details.  The  plaintiff  had  a 
short  time  before,  as  he  says,  been  at  work  repiling 
another  pile,  but  was  called  away  by  the  foreman 
and  directed  to  help  get  out  some  angle-irons  from 
the  pile  in  question  for  use  in  the  construction  of  the 
boat. 

The  facts  of  the  case  differ  from  those  in  Miller  v. 
Hart-Parr  Co.,  165  Iowa,  181  (144  N.  W.  589),  cited 
and  relied  upon  by  defendant.  There  the  evidence 
showed  that  the  workmen  were  acting  under  general 
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orders  to  pile  angle-irons  separately  and  bind  them 
with  strips  of  wood ;  that  plaintiff,  who  had  thus  been 
employed  for  four  or  five  weeks,  generally  selected 
the  strips  which  were  used,  and  might  have  used 
larger  and  stronger  ones;  and  that  the  condition  and 
safety  of  the  place  was  continually  changing  as  the 
work  progressed  but  contained  no  hidden  danger. 
It  was  held  insufficient  to  show  the  defendant  negli- 
gent in  failing  to  direct  the  use  of  larger  and 
stronger  binding  strips. 

Here  the  evidence  indicated  that  the  plaintiff  on 
the  third  day  of  his  employment  was  directed  to  work 
with  two  others  in  getting  out  angle-irons  from  a 
pile  that  had  been  piled  or  dumped  from  the  car  the 
day  before.  He  had  no  volition  in  piling  the  irons. 
He  had  assisted  only  a  short  time  the  day  before, 
about  thirty  minutes,  in  gathering  stringers  to  bind 
the  pile.  The  testimony  is  uncontradicted  that  the 
kind  of  stringers  usually  used  were  not  to  be  had, 
and  the  men  were  obliged  to  use  the  best  they  could 
get,  those  which  were  unequal  in  length  and  size  and 
defective.  At  the  time  plaintiff  commenced  work  on 
this  pile  the  foreman  directed  him  to  *'get  in  over 
there  and  help  kick  them  out."  He  was  at  work 
under  the  direct  supervision  of  the  foreman,  who 
was  close  by,  and  knew  nothing  about  the  manner  in 
which  the  irons  had  been  piled. 

The  second  assignment  of  error  relates  to  the  giv- 
ing of  the  following  instruction  to  the  jury: 

*' While  ordinarily,  in  a  case  of  master  and  ser- 
vant, such  as  this  case  is,  the  mere  fact  that  the 
plaintiff  sustained  an  injury  is  not  sufficient  in  it- 
self to  prove  the  defendant  was  negligent,  still,  if  the 
facts  and  circumstances  of  the  accident  are  shown, 
together  with  all  the  surrounding  circumstances,  and 
if,  as  a  result  of  that  evidence,  the  result  shows  the 
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defendant  negligent,  that  might  be  sufficient  to  estab- 
lish the  negligence  on  behalf  of  the  defendant,  pro- 
vided you  are  satisfied  from  the  evidence  of  the 
accident  and  surrounding  circumstances  that  the  acci- 
dent could  not  reasonably  have  occurred  in  the  ab- 
sence of  the  failure  of  the  defendant  to  use  ordinary 
care. ' ' 

Defendant  contends  that  this  instruction  virtually 
informs  the  jury  that  the  doctrine  of  res  ipsa  loquitur 
applies  in  this  case,  and  that  the  falling  of  the  pile 
was  sufficient  to  authorize  the  jury  to  return  a  ver- 
dict. 

4.  We  do  not  think  that  the  charge  was  under- 
stood thus  by  tbe  jury.  Taken  alone,  the  instruction 
complained  of  is  quite  general.  In  that  part  of  the 
charge  immediately  prior  to  the  one  quoted,  after 
defining  negligence,  the  jury  w.as  instructed  that  the 
plaintiff  must  prove  the  negligence  of  the  defendant, 
'*and  it  cannot  be  inferred  from  the  fact  that  the 
accident  happened  and  that  the  plaintiff  was  in- 
jured,'^  and  thereafter  the  court  charged  that  the 
plaintiff  must  establish  by  a  preponderance  of  evi- 
dence that  the  injury  complained  of  was  caused  by 
the  carelessness  and  negligence  of  the  defendant ;  and 
that  if  they  found  this  was  an  accident,  and  one  that 
could  not  have  been  foreseen  or  avoided  by  the  exer- 
cise of  that  degree  of  care  which  the  law  requires, 
or  one  of  those  accidents  which  might  occur  and  no 
one  be  negligent,  then  the  defendant  was  not  liable, 
and  again  the  court  charged: 

*'So  that,  gentlemen  of  the  jury,  if  you  find  that 
the  defendant  acted  in  a  careless  and  negligent  man- 
ner,'in  that  it  directed  and  placed  plaintiff  to  work  in 
and  about  a  pile  of  angle-irons  which  the  defendant 
had  carelessly  and  negligently  piled  in  a  loose  and 
uneven  manner,  and  in  such  a  way  that  when  one  or 
two  of  said  angle-irons  were  moved  that  same  was 
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apt  to  fall,  and  did  fall,  and  as  a  direct  and  proxi- 
mate resnlt  thereof  plaintiff  was  injured,  as  com- 
plained of,  without  negligence  on  plaintiff's  part, 
your  verdict  should  be  for  the  plaintiff.  Otherwise, 
your  verdict  should  be  for  the  defendant/' 

The  instruction  criticised,  when  taken  in  connec- 
tion with  the  other  part  of  the  charge,  we  think 
plainly ,  informed  the  jury  that  the  plaintiff  was  re- 
quired to  prove,  and  they  must  find,  before  a  verdict 
could  be  rendered  for  plaintiff,  that  defendant  was 
negligent  in  piling  the  angle-irons  in  a  loose  and  inse- 
cure manner  and  in  directing  the  plaintiff  to  work 
at  the  pile  without  warning  him  of  the  condition 
thereof.  The  contention  of  defendant  in  this  respect 
cannot  be  sustained. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed.         Apfibmed. 

Burnett^  Benson  and  Johns^  JJ.,  concur. 


Submitted  on  brief  October  4,  affirmed  October   12,   1920. 

COLE  V.  COLE.* 

(192  Pac.   637.) 

Manlage— EvldAnce  Held  not  to  Show  I>iir«iB  to  Procnze. 

1.  Evidence  held  insuflScient  to  show  that  defendant  exercised 
Any  duress  on  plaintiff  wife,  suing  to  annul  the  marriage,  to  compel 
her  to  marry  him. 

From  Multnomah:  Calvin  U-  Gantenbbin,  Judge. 

In  Banc 

This  is  a  suit  to  annul  a  marriage  on  the  ground 
of  duress.    The  material  allegations  of  the  complaint 

*For  authorities  discussing  the  question  as  to  what  eonstitutes  dureea 
for  which  marriage  may  be  annulled,  see  notes  in  43  L.  B.  A.  814; 
£7  I^  B.  A.  (N.  8.)  803;  L.  B.  A.  1916C,  706.  Bepobtbb. 
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are  in  substance  as  follows:  That  on  or  about  the 
hour  of  10 :30  o  'clock  p.  m.  on  the  sixth  day  of  March, 
1918,  in  the  City  of  Portland,  Oregon,  and  in  the 
immediate  vicinity  where  plaintiff  was  then  residing, 
the  defendant  approached  the  plaintiff,  and  by  force 
and  threats  of  bodily  injury  and  death  compelled  the 
plaintiff  to  enter  an  automobile  operated  by  the  de- 
fendant, and  immediately  thereafter  the  defendant 
drove  said  automobile  to  the  City  of  Oregon  City, 
Oregon,  and  then  and  there,  by  continuous  threats  of 
injury  to  the  plaintiff,  forced  the  plaintiff  to  accom- 
pany him  about  said  city  for  the  purpose  of  securing 
a  marriage  license,  in  which  the  defendant  failed  to 
succeed,  and  thereafter  and  during  the  hour  of  mid- 
night of  said  and  the  succeeding  day  the  defelidant, 
by  force,  compelled  the  plaintiff  to  return  to  the 
City  of  Portland,  and  to  spend  the  night  with  him  in 
that  certain  hotel  commonly  known  as  the  Clifford 
Hotel;  that  on  the  following  day,  by  continued  force 
and  threats,  defendant  forced  the  plaintiff  to  again 
accompany  him  to  Oregon  City,  and  after  being  un- 
able to  secure  a  marriage  license  compelled  plaintiff 
to  return  with  him  to  Portland,  where  the  defendant 
secured  two  persons  to  act  as  witnesses  to  a  marriage 
license,  and  immediately  after  securing  a  marriage 
license  the  defendant  forced  the  plaintiff  to  marry 
him  in  said  City  of  Portland ;  that  immediately  after 
said  marriage  ceremony  the  defendant  again  forced 
the  plaintiff  into  his  automobile  and  to  accompany 
him  to  the  City  of  Salem,  Oregon,  and  to  remain 
with  him  in  a  hotel  during  the  night  of  said  day; 
that  on  the  following  day  the  defendant  again  forced 
the  plaintiff  to  accompany  him  in  said  automobile  to 
the  City  of  Vancouver,  Washington,  and  to  spend  the 
night  of  said  day  in  a  hotel  in  said  City  of  Vancon- 
ver;  that  on  the  following  day,  by  said  force  and 
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threats,  the  defendant  compelled  the  plaintiff  to  re- 
turn with  him  to  Portland,  and  to  remain  with  him 
said  day  and  night  and  the  following  day  and  night 
at  the  aforesaid  Clifford  Hotel;  that  on  the  succeed- 
ing  day  the  defendant,  by  force  and  threats,  com- 
pelled the  plaintiff  to  accompany  him  to  the  City  of 
St.  Helens,  Oregon,  and  to  spend  the  night  of  said 
date  at  the  home  of  H.  C.  McCormick,  a  relative  and 
friend  of  the  defendant;  that  on  the  subsequent 
morning  the  defendant  forced  the  plaintiff  to  ac- 
company him  about  the  city  and  vicinity  of  St. 
Helens;  that  in  the  afternoon  of  said  date  the  plain- 
tiff succeeded  in  liberating  herself  from  the  force 
and  influence  of  the  defendant,  and  returned  to  her 
said  home  in  Portland,  where  the  plaintiff  has  ever 
since  resided,  separate  and  apart  from  the  defend- 
ant; that  said  marriage  was  consented  to  by  the 
plaintiff  for  the  sole  purpose  of  saving  her  life,  and 
that  of  her  fiance;  that  the  defendant  on  the  sixth 
day  of  March,  1918,  and  on  prior  occasions,  and  dur- 
ing all  the  times  herein  mentioned,  threatened  the 
plaintiff  that,  unless  she  would  consent  to  marry  him, 
he  would  kill  her  and  her  fiance;  that  the  defendant 
knew  on  said  sixth  day  of  March,  1918,  and  prior 
thereto,  that  the  plaintiff  was  engaged  to  be  mar- 
ried; that  at  the  time  the  defendant  forced  the  plain- 
tiff for  the  first  time  into  his  said  au]bomobile  he 
threatened  the  plaintiff  that,  if  she  ever  left  or  at- 
tempted to  leave  him  or  his  said  automobile  without 
his  knowledge  or  "consent,  he  would  kill  her  upon 
sight,  which  threats  were  repeated  frequently  during 
all  of  the  times  herein  mentioned;  that  the  plaintiff 
was  afraid  of  the  defendant,  and  believed  that  he 
would  kill  her  if  she  made  any  attempt  to  liberate 
herself;  and  while  laboring  under  said  belief^  force. 


558  CoLB  V.  CoiiB.  [97  Or. 

and  threats  consented  to  said  marriage  and  to  accom- 
pany the  defendant  to  the  places  aforesaid,  and  to 
cohabit  with  him. 

The  answer  denied  the  charges  of  force  and 
threats  and  contained  a  plea  of  former  adjudication, 
which  it  is  unnecessary  to  advert  to  further. 

Affibkbd. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  G.  O.  Schmitt. 

For  respondent  there  was  a  brief  prepared  and 
submitted  by  Mr.  Frederic  H.  Whitfield  and  Mr. 
Glenn  R.  Metsker. 

MgBbidb,  C.  J. — The  charges  of  threats  and 
force  are  utterly  unsustained  by  any  testimony,  except 
that  of  plaintiff.  They  are  vigorously  denied  by  the 
defendant,  and  there  is  not  a  single  circumstance  in 
the  case  to  support  her  testimony,  except  the  fact 
that  a  week  after  the  ceremony  she  left  the  defendant 
during  his  absence  and  returned  with  her  relatives 
and  a  former  lover  to  Portland. 

A  large  number  of  letters  passed  between  the  par- 
ties before  the  marriage,  all  breathing  undying  love 
for  each  other,  and  freighted  with  paper  kisses,  and 
pen  and  ink  embraces,  indicating  that  plaintiff  was 
doing  at  least  her  share  of  the  courtship.  About 
March  1,  1918,  she  wrote  defendant  a  letter,  urging 
him  to  come  from  St.  Helens  to  Portland.  In  all  of 
this  correspondence,  which  is  in  the  usual  exuberant 
style  of  infatuated  lovers,  the  defendant  called  him- 
self ''Daddy"  and  the  plaintiff  assumed  the  nom  de 
plume  of  ''Daughter,**  although  the  letters  them- 
selves are  anything  but  daughterly  or  fatherly. 
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According  to  plaintiff's  statement,  she  was  en- 
gaged to  one  Johnson  and  had  promised  to  marry 
him  about  March  9,  1918;  but  her  letters  indicate 
that  she  had  been  weighing  the  attractions  of  her 
two  admirers,  with  a  decided  preponderance  of  affec- 
tion for  defendant.  The  letter  of  March  1st,  above 
alluded  to,  is  as  follows: 

**My  dear  Daddy: 

"Received  your  letter  a  few  days  ago  and  was 
sure  glad  to  hear  from  you  once 'more.  I  had  be- 
gun to  think  you  were  angry  at  me,  but  see  I  am 
mistaken. 

''J.  has  been  watching  me  very  closely  lately  and 
this  is  the  first  chance  I  have  had  to  write  to  you, 
and  he  has  certainly  surprised  me  too.  He  has  his 
*  shack'  furnished  grand  and  expects  me  to  move  in 
it  in  a  few  days  and  I  am  not  a  bit  enthusiastic  over 
it.  Maybe  you  will  think  I  am  a  very  ungrateful 
person,  but  I  have  been  thinking  too  much  of  my 
Daddy  and  me  wants  you  to  come  right  away  cause  if 
you  don't  it  will  be  too  late.  Please  don't  mention 
getting  this  letter  to  anyone  that  might  see  J.  and 
tell  him  about  it,  because  he  would  sure  cause  some 
trouble  if  he  thought  I  wrote  to  you  at  any  time 
much  less  now.  He  knows  of  me  writing  one  letter 
to  you  so  be  careful.  We  both  have  to  be  careful 
as  you  know  how  all  the  folks  have  talked  and  acted 
while  I  was  down  at  St.  Helens. 

**Hope  you  will  be  ready  to  come  as  soon  as  you 
receive  this.  Could  you  go  to  the  hotel  I  mentioned 
before  in  one  of  my  letters  and  then  you  can  call 
me  (Main  4864),  or  I  call  you.  If  I  don't  happen 
to  be  in  when  you  first  call  just  leave  your  number. 
Don't  call  long  distance  or  leave  your  name  as  the 
landlady  tells  all  she  hears. 

''With  lots  of  love  and  kisses,  from  your 

''Daughtbb.'' 

In  answer  the  defendant  wrote  as  follows,  the  date 
being  uncertain: 


I 

I  again 
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''My  dearest  Daughter: 

''Received  your  startling  letter  tonight  and  sure 
was  surprised  to  hear  how  things  are  going  with  you. 

"Dearest  girlie,  if  you  love  me  wait  until  Wednes- 
day night  as  I  cannot  get  away  before  that,  but  sure 
will  be  up  Wednesday  night  and  will  go  to  the  same 
hotel  I  stopped  at  the  first  time  we  ijame  to  Port- 
land. 

"For  the  love  of  Pete  don^t  do  anything  you  will 
be  sorry  for  later  for  daddy  is  coming  up  to  you 
just  as  fast  as  he  can,  but  he  cannot  get  away  now  as 
be  is  working  on  one  of  the  dynamos  and  cannot  get 
away,  but  sweetheart  if  you  are  afraid  to  wait  come 
On  down  here  and  we  can  get  married  and  settle  all 
the  trouble  at  once. 

"Honey  girl  please  wait  until  I  can  come  up  to 
you,  for  I  surely  would  come^  right  tonight  if  it  was 
not  a  question  of  putting  the  lights  out  in  town,  why 
could  not  this  come  up  some  other  time  but  just  now, 
for  I  would  be  on  my  way  to  you  now,  instead  of 
writing  this  letter. 

"I  would  telephone  to  you,  but  you  said  no  and 
this  is  the  only  way  I  can  reach  you. 

"Sweetheart  write  and  tell  me  you  are  waiting  for 
daddy  will  worry  his  head  off  until  he  hears  from 
you  again,  so  dearest  please  write  and  tell  him  you 
are  his  yet. 

"Gee  I  feel  so  bad  about  not  being  able  to  come 
to  you  that  I  cannot  think  straight,  so  I  will  close, 
hoping  all  the  time  you  are  waiting  for  daddy,  or  if 
you  cannot  wait,  you  will  come  down  here  to  him 
never  to  leave  him  again,  for  daddy  sure  does  want 
you  more  than  ever  tonight  and  will  worry  all  the 
time  until  he  hears  from  you,  or  better  luck  sees  you. 


"Hoping  you  can  manage  to  put  off  your  friend 
until  you  see  me  I  am  with  all  the  love  for  you  in 
the  world,  Your 

"Daddy." 
"P.  S. — If  kissing  the  ring  can  help  any  I  will  kiss 
it  every  minute  until  I  see  you  again. 

"Daddy." 


I 

J 
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Plaintiff  admits  receiving  a  letter  of  this  date,  bnt 
on  cross-examination  denied  that  the  letter  produced 
was  that  letter,  and  averred  that  it  was  one  substi- 
tuted for  the  original;  but  this  does  not  seem  to  be 
the  case.  Later,  and  on  March  /4th,  he  wrote  again, 
which  letter  plaintiff  admits  she  received: 

'* Dearest  Daughter: 

**This  is  the  last  time,  I  hope,  that  I  write  to  you 
with  that  heading. 

''I  spoke  to  Mr.  &  Mrs.  McC  today  and  they  seem 
very  much  pleased  about  it  and  everything  is  all  ar- 
ranged for  Wed.  so  I  will  leave  here  about  9  o  'clock 
in  the  morning  so  you  can  expect  to  hear  from  me 
about  eleven  so  be  ready  about  then. 

'*Gee  I  can  hardly  wait  for  the  t^ime  to  come  and 
the  sooner  the  better  it  will  suit  me. 

**I  was  up  at  6  o'clock  this  morning  and  finished 
reading  the  meters  and  the  dynamo  is  working  fine 
so  all  there  is  to  do  is  to  wait  until  Wednesday  to 
come. 

**  Daddy  ho^es  you  are  thinking  of  him  as  he  is 
thinking  of  you,  for  he  sure  would  be  disappointed  if 
anything  should  go  wrong. 

**  Sweetheart  there  is  nothing  more  to  write  about 
now  so  I  will  close  until  the  time  comes  for  I  sure 
will  be  there,  if  I  have  to  come  on  one  leg  so  cheer 
up  from 

**  Daddy. 

*'P.  S. — Just  kissed  the  ring  3  times  and  was 
thinking  about  those  kisses  of  yesterday  and  wished 
I  had  some  more  right  now. 

*'Daddy." 

''Arrived  home  safe  and  nobody  knew  where  I  had 
been. 

''Daddy." 

This  correspondence  is  given  to  indicate  the  un- 
disputed relations  of  the  parties  up  to  the  time  plain- 
tiff claims  she  was  forcibly  abducted  and  compelled 
to    go    through    a   marriage    ceremony.    They    cer- 

97  Or.— 8e 
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tainly  indicate  that  up  to  the  time  the  letter  was 
mailed  a  willing^  lady  was  summoning  to  her  side  a 
willing  lover. 

It  will  be  seen  from  the  letter  last  quoted  that  de- 
fendant, in  answer  to  plaintiff's  request,  had  fixed 
Wednesday,  which  was  March  6th,  as  the  day  when 
he  would  meet  her  in  Portland.  So  far  both  parties 
are  agreed.    From  here  on  their  accounts  diverge. 

Her  account  is  that  on  the  evening  of  March  6th 
she  returned  with  her  relatives  and  others  from  a 
visit  in  the  country  and  was  put  down  on  the  side- 
walk in  front  of  the  house  where  she  was  rooming, 
having  with  her  two  grips,  containing,  among  other 
things,  her  wearing  apparel,  and  that  after  the 
machine — ^which  had  conveyed  her  there — ^had  driven 
away  defendant  appeared  and  approached  her,  and 
by  force  and  threats  of  bodily  injury  forced  her  to 
enter  his  automobile  and  drove  to  Oregon  City  for 
the  purpose  of  procuring  a  marriage  license;  that, 
failing  to  secure  the  license  they  returned  to  Port- 
land, where  the  defendant,  by  continued  and  repeated 
threats,  forced  her  to  stay  all  night  with  him  at  the 
Clifford  Hotel,  and  the  next  day  compelled  her  to 
accompany  him  to  Oregon  City,  and  after  a  second 
failure  to  procure  a  license  returned  to  Portland,  and 
by  the  aid  of  two  of  his  friends  procured  a  marriage 
Ecense  and  compelled  plaintiff  to  go  through  the 
form  of  marriage  with  him;  that  the  next  day,  being 
the  8th  of  March,  defendant  compelled  plaintiff  to 
go  with  him  to  Salem,  Oregon,  where  they  remained 
one  night  and  on  the  9th  they  went  to  Vancouver, 
Washington,  where  they  spent  one  night.  Betuming 
to  Portland  the  next  day,  they  again  spent  the  night 
at  the  Clifford  Hotel,  and  on  the  next  day  defendant 
took  plaintiff  to  St.  Helens,  where  they  spent  the 
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night  at  the  home  of  Mr.  and  Mrs.  McCormick^ 
friends  of  defendant;  that  the  morning  after  their 
arrival  in  St.  Helens  defendant  compelled  plaintiff  to 
accompany  him  abont  the  city  and  vicinity  of  St. 
Helens;  that  during  the  afternoon  of  that  day  rela- 
tives of  plaintiff,  accpmpanied  by  Mr.  Johnson,  plain- 
tiffs' other  suitor,  having  discovered  the  whereabouts 
of  plaintiff,  called  at  the  McConnick  residence  while 
the  family  and  defendant  were  away,  and  she  availed 
herself  of  this  opportunity  to  escape  from  the  force 
and  influence  of  defendant,  and  returned  with  them 
to  Portland,  leaving  her  luggage,  wraps,  and  bonnet 
at  the  McOormick  residence ;  that  during  all  the  time 
from  March  6th  until  the  plaintiff  made  her  escape, 
the  defendant  kept  her  continuously  in  his  presence 
and  under  his  domination  and  influence  by  threats 
of  violence  and  death,  allowing  her  no  opportunity 
to  meet  or  communicate  with  any  of  her  friends  or  rela- 
tives. 

Such  in  brief  is  the  story  of  the  marriage,  as  re- 
lated by  plaintiff,  with  a  wealth  of  lurid  details 
which  lack  of  space  compels  us  to  omit. 

The  story  of  the  defendant  is,  that  he  first  met 
plaintiff  in  October,  1917,  and  fell  in  love  with  and 
continued  to  pay  her  attention  and  correspond  with 
her  from  that  time  until  their  marriage;  that  in  Jan- 
uary there  was  an  indefinite  engagement  to  inter- 
marry some  time  in  April;  that  upon  receiving  the 
letter  from  her  which  is  quoted  above  he  came  to 
Portland  on  Sunday,  March  3d,  arriving  about  8 
o'clock  A.  M.,  and  went  to  the  Clyde  Hotel,  and  rang 
her  up  at  her  rooming-house,  and  met  her  at  12th 
and  Clay  Streets,  where  they  got  into  defendant's 
automobile  and  drove  about  over  town  in  it;  that  she 
showed  him  Johnson's  house,  and  it  was  agreed  that 
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he  would  come  up  Wednesday,  when  they  would  be 
married;  that  he  was  to  arrive  in  Portland  about  11 
o'clock  A.  M.^  call  her  up,  and  if  she  was  not  there  he 
was  to  go  to  the  Clyde  Hotel  and  wait  until  she 
called  him  up;  that  he  went  to  the  Clyde  Hotel,  and 
about  4  o'clock  p.  m.  she  called  him  up  and  told  him 
she  was  down  at  Olds,  Wortman  &  King's,  and  asked 
him  to  meet  her;  that  he  went  down  and  met  her  on 
the  10th  Street  side  of  Olds,  Wortman  &  King's;  that 
she  had  a  grip  vith  her,  with  her  things  in  it,  which 
she  gave  to  him  and  he  put  it  in  the  ca!r;  that  they 
drove  out  to  25th  Street  and  stopped  the  car  for  15 
or  20  minutes,  when  she  gave  him  a  brass  ring  and 
requested  him  to  get  a  wedding  ring  of  that  size,  but, 
the  stores  being  closed,  he  was  unable  to  get  the 
ring;  that  he  left  her  very  near  her  rooming-house ; 
that  she  told  him  she  had  to  go  out  for  a  ride  with 
her  younger  brother;  that  she  didn't  want  to  see 
Johnson  again,  but  wanted  to  say  good-bye  ^o  her 
younger  brother  before  she  went  away  with  defend- 
ant, and  that  defendant  was  to  go  to  the  hotel  and 
stay  until  she  called  him  up;  that  about  11  o'clock 
she  called  him  up  and  said  she  was  ready  to  go  then, 
and  he  took  his  grip  and  hers  and  drove  his  car  to 
about  a  block  from  her  rooming-house,  where  she 
met  him,  carrying  with  her  two  other  grips,  which 
were  put  into  the  car;  that  she  expressed  herself  as 
tickled  to  death  to  get  away  from  Johnson. 

Defendant  is  modestly  silent  as  to  where  they  went 
or  where  they  stayed  Wednesday  night;  but  it  ap- 
pears from  plaintiff's  testimony  they  stopped  at  the 
Clifford  Hotel.  Next  day,  according  to  defendant's 
story,  they  drove  to  where  two  of  defendant's  friends 
were  working,  and  defendant  induced  them  to  go 
with  him  to  the  courthouse  to  get  a  license  and  to 
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accompany  them  to  the  First  Congregational  Church 
of  Portland,  where  they  found  the  secretary  of  the 
pastor  and  the  former  secretary,  and  stated  their 
errand.  The  secretary  called  up  the  pastor,  and 
after  a  short  delay  he  arrived  and  the  marriage  cere- 
mony was  performed.  Defendant  then  states  that 
they  started  in  his  auto  on  a  wedding  trip  to  Eugene, 
but  on  account  of  bad  roads  they  stopped  overnight 
at  Salem,  and  returned  next  day  to  Portland,  and 
from  there  to  Vancouver,  Washington,  where  they 
spent  the  night,  and,  returning  next  day  to  Port- 
land, spent  the  night  at  the  Clifford  Hotel.  The  next 
day  they  went  to  St.  Helens,  which  was  defendant's 
home,  and  on  the  invitation  of  Mr.  and  Mrs.  McCor- 
mick  spent  the  evening  and  night  at  their  residence. 
That  plaintiff  accompanied  defendant  about  the  town 
during  the  day,  and  in  the  afternoon  went  with  de- 
fendant to  the  McCormick  home,  they  being  absent 
during  the  day,  and  remained  there  while  defendant 
went  about  his  work.  Her  relatives  arriving  there, 
she  went  away  with  them  without  the  knowledge  of 
defendant,  and  shortly  thereafter  began,  a  suit  for 
divorce,  and  being  nonsuited  in  that,  commenced  this 
suit  to  annul  the  marriage. 

We  have  given  substantially  the  main  points  in  the 
testimony  of  both  the  principals  in  this  proceeding. 
The  burden  of  proof  was  upon  the  plaintiff  to  estab- 
lish by  the  preponderance  of  testimony  that  she  was 
induced  by  the  threats  and  menaces  of  defendant  to 
go  through  the  form  of  a  marriage  with  him.  In  this 
she  has  failed.  There  is  not  a  single  witness  or  cir- 
cumstance that  corroborates  her  testimony,  and  if  the 
case  rested  upon  her  evidence  and  the  defendant's 
alone,  we  would  be  compelled  to  affirm  this  decree. 
But  the  circumstances  are  against  her;  her  letters 
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indicate  a  lively  affection  for  the  defendant,  and  the 
letter  quoted  at  least  implied  an  invitation  to  come 
up  and  marry  her,  to  save  her  from  having  to  marry 
Johnson.  It  is  true  she  does  not  say  this  in  so  many 
words,  but  the  implication  is  plain.  She  was  on  the 
streets  of  a  populous  city,  where  she  says  defendant 
forced  her  into  the  car,  and  a  single  outcry  would 
have  brought  assistance,  yet  she  made  none.  She 
was  with  him  at  the  Hotel  Clifford,  and  gave  no  inti- 
mation that  she  was  being  forced  to  remain  there. 
She  was  with  him  in  daylight  at  Olds,  Wortman  & 
King's  store,  and  was  silent  when  she  could  easily 
have  called  for  help.  She  went  in  his  company  and 
that  of  his  witnesses  to  the  courthouse  for  the  pur- 
pose of  procuring  a  license,  and  yet  did  not  suggest 
to  either  of  these  gentlemen  that  she  was  being  ab- 
ducted, and  was  practically  a  prisoner  of  defendant 
She  went  through  the  ceremony  of  marriage  without 
intimating  by  word  or  act  that  she  was  being  com- 
pelled to  marry.  She  went  with  defendant  to  the 
home  of  Mr.  and  Mrs.  McGormick,  and  was  appar- 
ently in  good  spirits  there,  laughed  and  joked,  and 
said  she  was  to  marry  another  fellow;  that  she  was 
to  call  M^r.  Cole  up  at  10  o'clock  Wednesday,  but  did 
not  call  him  until  4  o  'dock  in  the  afternoon,  giving 
as  a  reason  for  not  calling  him  that  she  was  unde- 
cided as  to  which  fellow  she  was  to  marry ;  told  about 
the  home  the  other  fellow  had;  said  it  was  beauti- 
fully furnished,  and  she  would  like  to  have  had  the 
home,  but  she  couldn't  stand  to  think  of  what  had  to 
go  with  it;  and  that  she  was  anxious  to  be  settled 
and  she  thought  they  would  be  very  happy. 

It  is  noticeable  that  neither  this  pastor,  the  two 
secretaries,  nor  the  two  witnesses  observed  any  indi- 
cation of  unhappinesB  in  her  appearance  or  conduct 
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To  everyone  .with  whom  she  came  in  contact  she  pre- 
sented the  appearance  of  a  satisfied  bride.  The 
plaintiff  was  26  years  of  age,  and  had  lived  twelve 
years  in  Portland,  and  was  not  so  unnsed  to  the  ways 
of  the  world  as  not  to  know  that  she  conld  easily 
have  secured  assistance,  if  such  assistance  was  de- 
sired. Whatever  the  facts  may  be,  she  has  not  made 
out  her  case  by  that  outweighing  of  the  testimony 
which  the  law  requires.  It  rather  appears  to  be  a 
case  in  which  she  was  in  the  first  instance  undecided 
as  to  which  suitor  to  cast  her  lot  with,  and  having 
made  a  hasty  decision,  afterward  repented  of  it, 
and  began  to  long  for  the  new  house  and  fine  furni- 
ture which  she  had  forfeited  by  marrying  the  St 
Helens  mechanic. 

Her  letters  indicate  that  she  is  of  a  volatile,  frivo- 
lous nature,  and  this  probably  led  her  into  a  mar- 
riage which  she  now  regrets,  and  possibly  with  rea- 
son, but  in  view  of  all  the  testimony  the  decree  must 
be  affirmed,  and  it  is  so  ordered.  Affibmed. 


Argued  September  22,  affirmed  October  19,  1920. 

MAESTEES  v.  ISENSEE/ 

(192  Pac.  907.) 

frlal—^Tonit  win  not  Wltlidraw  Question  of  Fact  Ezoept  for  Total 
Absence  of  Evidence,  or  Clear  Ininifflclency. 

1.  A  court  will  not  withdraw  a  question  of  fact  from  tbe  jury, 
anlesB  tbere  is  a  total  absence  of  evidence  on  the  subject,  or  the 
evidence  is  of  such  character  that  a  reasonable  man  can  draw  but 
one  inference. 

MiinlGip«l  Corporationa— Wlietlier  Antomobile  Driver  wa«  Keeping 
Proper  Lookout  and  liad  Car  Under  Control  for  Jury. 

2.  In  an  action  by  an  intending  street-car  passenger  for  in- 
juries when  struck  by  defendant's  automobile  in  the  night-time  as 

*0n  reciprocal  duty  of  operator  of  automobile  and  pedestiian  to 
use  care  when  near  street-cars  see  notes  in  38  L.  R.  A.  (N.  8.)  493; 
42  I*.  B.  A.  (N.  8.)  1184,  and  51  L.  R.  A.  (N.  8.)   1002.     Bepobter. 


^ 
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•he  was  attempting  to  cross  a  street,  whether  defendant  was  keep- 
ing proper  lookout  and  had  his  vehicle  in  proper  control  held  for 
the  jnry. 

[On  rights  and  duties  of  persons  driving  automobild  in  high- 
way, lee  note  in  Ann.  Oas.  1916E,  661.] 

KegUgmce— Ordinary  Pnidence  for  Jnry. 

3.  The  conduct  of  plaintiif  to  determine  the  question  of  contrih- 
Qtory  negligence  is  to  be  measured  by  the  conduct  of  an  ordinarilj 
prudent  person,  which  is  peculiarly  a  question  for  the  jury. 

Mnnlclpal  CorporatloD»— Contributory  NegUgenca  of  Plaintiff  Struck 
by  Automobils  a  Jury  Qnestion. 

4.  In  an  action  by  an  intending  street-car  passenger  for  injnries 
when  struck  by  defendant's  automobile  in  the  night-time  fis  Sbe 
was  attempting  to  cross  a  street,  whether  plaintiff  was  negligent  in 
thinking  ihe  could  cross  safely  before  the  arrival  of  defendant's 
car,  which  she  had  seen  a  block  away,  held  for  the  jury. 

Trial— Instrnctlons  Need  not  be  Repeated  on  Request. 

5.  The  refusal  of  requested  instructions  was  not  erroneous  where 
the  substance  was  clearly  expressed  in  the  charge  given  1^  jmy 
by  the  court. 

From  Multnomah :  Robert  Tucker,  Judge. 

Department  1. 

This  is  an  action  for  the  recovery  of  damages  for 
personal  injuries.  The  complaint  alleges  negligence 
upon  the  part  of  the  defendant  in  three  particulars: 
(a)  Failure  to  keep  a  proper  lookout;  (b)  failure  to 
have  the  car  under  control;  (c)  failure  to  sound  an 
alarm. 

The  answer  denies  the  allegations  ot  negligence, 
and  pleads  contributory  negligence  on  the  part  of 
the  plaintiff.  The  essential  facts  are  recited  in  the 
opinion.  There  was  a  verdict,  followed  by  judgment 
for  the  plaintiff,  and  defendant  appeals. 

Affirmsd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Guy  C.  H.  Corliss  and  Messrs.  Giltner  d  SewaU, 
with  an  oral  argument  by  Mr.  Corliss. 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Davis  <&  Farrell,  with  an  oral  argument  by 
Mr.  W.  E.  Farrell. 

BENSON,  J. — The  principal  contentions  of  de- 
fendant upon  this  appeal  are,  that  there  is  a  total 
lack  of  evidence  showing  negligence  upon  the  partJ 
of  defendant,  and  that  the  testimony  conclusively 
establishes  contributory  negligence  upon  the  part  of 
the  plaintiff.  These  subjects  are  presented  by  the 
denial  of  defendant's  motion  for  a  judgment  of  non- 
suit. 

An  examination  of  the  record  discloses  that  in  the 
City  of  Portland  there  is  a  line  of  street-cars  known 
as  the  Mississippi  Avenue  cars,  which,  upon  their 
eastern  trips,  cross  the  Willamette  River  upon  the 
Broadway  bridge,  continuing  in  an  easterly  direction 
until  they  reach  the  intersection  of  Broadway  with 
Larrabee  Street,  where  they  turn  to  go  north  upon 
Larrabee  Street.  Upon  Larrabee  Street  there  is 
another  line  of  street-cars,  running  south  from  the 
south  side  of  Broadway,  and  known  as  the  ''Bridge 
Transfer.'*  On  the  evening  of  November  28,  1917, 
the  plaintiff,  who  was  then  a  teacher  in  a  night 
school,  boarded  the  Mississippi  Avenue  car  at  a  point 
north  of  Broadway,  at  9:15  p.  m.  to  return  to  her 
home.  When  the  car  reached  the  north  side  of  Broad- 
way, she  left  it,  for  the  purpose  of  crossing  Broad- 
way to  transfer  to  the  ''Bridge  Transfer'*  car,  which 
was  standing  on  Larrabee  Street,  at  the  south  bound- 
ary of  Broadway.  While  crossing  Broadway  she 
was  struck  by  one  of  the  mud-guards  of  defendant's 
automobile,  which  was  traveling  east  on  Broadway, 
having  just  crossed  the  Broadway  bridge.  The  col- 
lision resulted  in  the  injuries  upon  which  the  action 
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is  based.  There  is  evidence  to  the  effect  that  de- 
fendant's car  was  traveling  at  a  rapid  rate,  and 
that  it  did  not  slacken  its  speed  until  after  plain- 
tiff was  struck,  and  did  not  stop  until  it  reached  the 
curb  on  the  east  side  of  Larrabee  Street.  There  is 
also  testimony  to  the  effect  that  when  plaintiff  left 
the  Mississippi  Avenue  car  on  the  north  side  of 
Broadway y  she  saw  defendant's  car  leaving  Broad- 
way bridge,  about  a  block  away,  she  ran  toward 
the  "Bridge  Transfer"  car,  following  eight  or  ten 
other  passengers  who  were  making  the  same  journey 
ahead  of  her,  and  when  she  had  gone  about  fifty  feet 
the  accident  occurred.  It  is  conceded  that  after  see- 
ing the  approaching  automobile  a  block  away,  as  she 
started  across  the  street,  the  plaiQtiff  did  not  again 
look  toward  it,  until  the  instant  before  she  was 
struck,  at  which  time  she  stepped  back  in  an  effort 
to  avoid  the  collision.  There  was  an  arc  street  light 
at  the  intersection  of  the  streets.  Upon  this  state 
of  the  record,  defendant  insists  that  there  is  a 
failure  of  evidence  disclosing  negligence  upon  his 
part,  and  such  a  showing  of  negligence  upon  the  part 
of  plaintiff  as  to  justify  a  judgment  of  nonsuit 

1, 2.  No  doctrine  is  more  firmly  established  than 
that  which  holds  that  a  court  will  not  withdraw  a 
question  of  fact  from  the  jury  unless  there  is  a  total 
absence  of  evidence  upon  the  subject,  or  the  evidence 
is  of  such  a  character  that  reasonable  men  can  draw 
but  one  inference  therefrom.  Keeping  this  doctrine 
in  mind,  and  considering  the  fact  that  the  accident 
occurred  in  a  city  street,  at  a  busy  transfer  point, 
and  at  a  time  when  a  number  of  people  were  cross- 
ing the  street,  and  regarding  also  the  mutual  obliga- 
tions of  automobile  drivers  and  pedestrians,  it  was 
clearly  the  province  of  the  jury  to  determine  whether 
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or  not  the  defendant  was  keeping  a  proper  lookout, 
and  had  his  vehicle  under  proper  control. 

3.  A  discussion  of  contributory  negligence  begins, 
always,  with  the  fundamental  rule  that  the  conduct 
of  the  plaintiff  is  to  be  measured  by  the  conduct  of 
an  ordinarily  prudent  and  cautious  person,  and  that 
this  is  peculiarly  a  question  for  the  jury:  Becker  v. 
Oregon  R.  R.  Co.,  40  Or.  6  (66  Pac.  270) ;  Donohoe  v. 
Portland  Ry.  Co.,  56  Or.  58  (107  Pac  964.)  The 
two  cases  just  cited  are  also  authority  for  the  rule 
that  while  it  is  negligence  for  a  traveler  not  to  look 
and  listen  for  approaching  trains  before  attempting 
to  cross  lEi  railroad  track,  the  law  does  not  undertake 
to  say  that  he  shall  do  so  at  any  particular  time  or 
place,  but  that  he  should  look  and  listen  at  a  time 
and  place  necessary  in  the  exercise  of  ordinary  care, 
and  that  it  is  for  the  jury  to  determine  whether  he 
has  done  so. 

It  is  also  noteworthy  that  the  courts  have  gone 
further  in  their  exactions  in  the  care  requisite  in 
crossing  steam  railway  tracks,  because  of  the  peculiar 
condition  arising  at  such  points,  and  the  law  has 
singled  out  this  class  of  cases  as  the  only  ones  in 
which  the  quantum  of  care  has  been  prescribed; 
Becker  v.  Oregon  R.  R.  Co.,  40  Or,  6  (66  Pac.  270). 
The  conditions  in  a  busy  city  street,  involving  the 
mutual  obligations  of  vehicle  drivers  and  pedestrians, 
are  such  that  it  would  be  practically  impossible  for 
a  court  to  say,  as  a  matter  of  law,  that  a  pedestrian 
has  been  guilty  of  contributory  negligence.  For 
illustration,  let  us  take  the  intersection  of  Broadway 
and  Washington  Street  in  the  City  of  Portland;  if 
a  pedestrian  were  required  to  keep  close  watch  of 
automobiles  a  block  away,  it  is  doubtful  if  he  would 
ever  be  able  to  effect  a  crossing  of  the  street  at  that 
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point.  The  foot-passenger  is  obliged,  under  such 
circumstances,  to  rely,  to  a  considerable  extent, 
upon  the  care  and  caution  of  the  driver,  whose  duty 
as  to  watchfulness  and  speed  must  necessarily  be 
regulated  by  conditions  as  they  present  themselves. 
We  cannot  say,  therefore,  in  the  instant  case,  as  a 
matter  of  law,  that  the  plaintiff  was  negligent  in 
thinking  that  she  could  cross  the  street  safely  before 
the  arrival  of  an  automobile  then  a  block  away.  We 
conclude,  therefore,  that  it  was  not  error  to  deny  the 
motion  for  a  judgment  of  nonsuit. 

Defendant  also  assigns  as  error  the  refusal  of  the 
trial  court  to  give  two  requested  instructions.  As 
to  these  it  is  necessary  only  to  say  that  the  substance 
of  each  of  them  is  clearly  expressed  in  the  charge 
which  was  given  to  the  jury  by  the  court. 

The  judgment  is  affirmed.  Affibmed. 

McBsmB,  0.  J.^  and  Habsis  and  Johns^  JJ.^  coneorj 


Argued  J'une  1,  reversed  June  29,  on  petition  for  rehearing  former 
opinion  set  ciside  end  lower  court  affirmed,  October  19^  1920. 

HOCHFELD  v.  PORTLAND. 

(190  Pac.  725;   192  Pac.  911.) 

ON   PETITION   FOB   EEHEARING. 

Municipal  Corporation*— Proceedings  for  Penuaeaiuiont  B6UL  TdM- 
tnted  Within  Ten  Tears. 

1.  Proceedings  for  roasBcssment  instituted  December  23,  1914, 
ordinance  declaring  the  reassessment  being  passed  March  31,  1915, 
were  instituted  within  the  ten  years  of  limitation  from  August  15, 
1906,  when  resolution  of  intention  for  making  the  original  improve- 
ment was  passed,  and  the  proceedings  started  prescribed  by  Charter 
of  Citv  of  Portland,  Section  400. 

Oertiorarl— Writ    Allowed   Where    Court    Oficer    or   TiilNinal   Has 
Erred  or  Bzceisded  Jurisdiction. 

2.  Under  Section  60.3,  L.  O.  L.,  a  writ  of  review  is  allowed 
where  an   inferior   court   officer   or  tribunal   has   exercised   judieial 
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functions  erroneously,  or  has  exceeded  his  or  its  jurisdiction  to  tlio 
injury  of  some  substantial  right  o^  plaintiff  and  not  otherwise. 

Municipal   Corporatlomh— ProceedlngB   Bequlred    Pxlor    to    Original 
AaseBsment  not  Required  Again  on  Beaesessment. 

3.  Under  Charter  of  City  of  Portland,  Section  400,  in  its  pro- 
vision for  reassessment  for  an  improvement,  particularly  in  view 
of  Section  401,  if  the  city  council  does  not  attempt  a  different  plan 
of  apportionment  of  benefits,  the  former  proceedings  required  to  be 
taken  prior  to  the  original  assessment  are  not  required  to  be  taken 
again  within  the  intent  of  the  section,  though  the  council  is  author- 
ized to  take  such  proceedings  when  necessary  to  correct  former 
errors. 

From  Multnomah:  Bobebt  Tuckbb,  Judge. 

In  Banc. 

Proceeding  by  S.  Hochfeld  and  others  for  a  writ 
of  review  directed  to  the  City  of  Portland  and  an- 
other.   The  writ  was  dismissed  and  plaintiffs  appeal. 

Bevebsed. 

For  appellants  there  was  a  brief  and  an  oral  ai'gu- 
ment  by  Mr.  Ralph  R.  Dunitvay. 

For  respondents  there  was  a  brief  over  th^  names 
of  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyma/n  E.  Latourette,  Deputy  City  Attorney,  with  an 
oral  argument  by  Mr.  Latourette. 

BEAN,  J. — This  is  a  writ  of  review  proceeding 
relative  to  a  reassessment  made  by  Ordinance  No. 
30,289  of  the  City  of  Portland,  for  the  cost  of  im- 
provement of  East  Oak  Street,  from  Union  Avenue 
to  a  point  sixty-five  feet  east  of  the  east  line  of  East 
Sixth  Street,  in  the  City  of  Portland.  The  lower 
court  found  the  reassessment  proceedings  regular 
and  dismissed  the  writ.    Plaintiff  appeals. 

This  case  is  similar  to  the  case  of  Brown  v.  Port- 
land, post,  p.  600  (190  Pac.  722),  and  the  case  of  Cook 
et  al.  V.  Portland,  post,  p.  000  (190  Pac.  726),  in  both 
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of  which  cases  an  opinion  has  this  day  been  rendered. 
The  case  is  governed  by  the  principles  announced  in 
Brown  v.  Portland. 

The  judgment  of  the  lower  conrt  is  accordingly  re- 
versed, and  the  writ  of  review  is  sustained,  and  the 
reassessment  made  by  Ordinance  No.  30,289  is  set 
aside.  Revebsbd. 


Former  opinion  set  aside  and  lower  eoart  aiBrmed  October  19,  19S0. 

Petition  fob  Beheabinq. 

(192  Pae.   911.) 

On  petition  for  rehearing.  Former  opinion  re- 
versed and  set  aside,  and  judgment  of  the  trial  conrt 
dismissing  writ  of  review  affirmed.  Affibmed. 

Mr.  Walter  P.  La  Roche,  .City  Attorney,  and  Mr. 
Lyman  E.  Laiourette,  Deputy  City  Attorney,  for  the 
petition. 

Mr.  Ralph  R.  Duniway,  contra. 

In  Banc. 

B"RAN.  J.  —  The  orifirinal  briefs  in  this  case 
merely  referred  to  the  briefs  in  the  cases  of  Brown 
V.  Portlafid,  the  opinion  to  be  found  post,  p.  600  (190 
Pac.  722),  and  Cook  v.  Portland,  post,  p.  000  (190  Pac. 
726).  These  cases  were  decided  upon  the  question  of 
the  statute  of  limitations,  and  a  like  opinion  was  ren- 
dered in  this  case.  In  a  petition  for  a  rehearing  in 
the  present  case  of  Hochfeld  v.  Portland,  the  former 
opinion  being  reported  ante,  p.  572  (190  Pac.  726, 192 
Pac.  911),  our  attention  is  for  the  first  time  directed  to 
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the  fact  that /ten  years  had  not  elapsed  since  the  pas- 
sage of  the  resolution  of  intention  for  the  making  of 
the  original  work  for  which  the  reassessment  was 
declared. 

1.  Plaintiffs*  petition  for  a  writ  of  review  showed 
the  resolution  of  intention  for  making  the  original 
improvement  was  passed  and  the  proceedings  for  the 
assessment  started  August  15,  1906.  Proceedings  for 
the  reassessment  in  question  were  instituted  hy  the 
passage  of  Eesolution  No.  8385,  on  December  23, 
1914,  and  Ordinance  No.  30,289  declaring  the  re- 
assessment was  passed  March  30,  1915.  Therefore 
the  proceedings  for  the  reassessment  involved  herein 
were  instituted  within  the  ten  years  of  limitation 
prescribed  by  Section  400  of  the  Charter  of  the  City 
of  Portland. 

The  former  opinion  rendered  herein,  ante,  p.  572 
(190  Pac.  725, 192  Pac.  911),  will  therefore  be  reversed 
and  set  aside. 

This  brings  up  the  other  question  raised  for  de- 
termination. A  former  reassessment  was  set  aside 
and  held  irregular  in  part  in  the  case  of  Hochfeld  v. 
City  of  Portland,  72  Or.  190  (142  Pac.  824).  There- 
after the  city  council  proceeded  to  make  another  re- 
assessment, and  adopted  Resolution  No.  8385,  direct- 
ing the  city  auditor  to  give  notice  of  the  preliminary 
assessment  on  file  in  his  office,  and  fixing  the  date 
when  the  council  would  hear  objections  to  the  same 
and  directing  notice  thereof.  After  hearing  and 
disposing  of  objections  of  property  owners  affected, 
which  had  been  theretofore  filed  and  also  those  filed 
after  notice  was  given,  the  council  passed  Ordinance 
No.  30,289  declaring  the  reassessment.  Plaintiffs 
petitioned  for,  and  obtained,  a  writ  of  review  to  have 
the  reassessment  annulled.    It  is  alleged  in  the  peti- 
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tion  for  the  writ  that  the  auditor  ''did  not,  on  the 
pctssage  of  said  Besolution  No.  8385,  prepare  a  pre- 
liminary reassessment  or  give  notice'*  thereof  as  pro- 
vided by  the  city  charter.  The  notice  was  in  part  as 
follows : 

''Notice  of  Preliminary  Reassessment  for  the  Im- 
provement of  East  Oak  Street. 
"Notice  is  hereby  given  that  there  is  on  file  in  the 
office  of  the  undersigned  a  preliminary  assessment-, 
being  a  preliminary  reassessment  for  the  improve- 
ment of  East  Oak  Street  from  the  east  line  of  Union 
Avenue  to  65  feet  east  of  the  east  line  of  East  Sixth 
Street;  that  the  date  of  the  passage  of  the  resolution 
directing  the  making  of  the  same  is  August  25,  1909; 
that  the  time  when  the  council  will  hear  and  consider 
objections  to  said  assessment  by  parties  aggrieved 
thereby  is  2 :30  o  'clock  p.  m.  on  the  twenty-eighth  day 
of  January,  1915,  and  such  persons  are  warned  not 
to  depart  until  such  reassessment  has  been  com- 
pleted.*' 

2.  The  specifications  of  error  in  the  petition  are 
very  general.  If  we  look  to  the  objections  made  to 
the  council  for  a  construction  of  this  objection,  we 
must  find  the  complaint  is  that  a  new  preliminary 
assessment  was  not  prepared  by  the  city  auditor,  but 
that  the  former  preliminary  or  proposed  assessment 
was  referred  to  and  used  without  copying  it.  It  is 
difficult  to  conjecture  how  the  plaintiffs  were  injured 
in  any  way  on  this  account.  A  writ  of  review  is 
allowed  where  an  inferior  court  officer  or  tribunal 
has  exercised  judicial  functions  erroneously,  or  has 
exceeded  its  or  his  jurisdiction,  to  the  injury  of  some 
substantial  right  of  the  plaintiff  and  not  otherwise: 
Section  605,  L.  0.  L.  This  matter  may  be  considered 
in  connection  with  another  alleged  error. 

It  is  alleged  that — 
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The  '*City  of  Portland  had  no  jurisdiction  or 
power  to  pass  Ordinance  No.  30,289,  on  March  31, 
1915,  and  that  Resolution  No.  8385  is  not  such  a 
resolution  as  the  council  has  power  to  adopt,  and  is 
not  in  conformity  with  the  charter  and  did  not 
authorize  the  council  to  take  any  proceedings  for  a 
reassessment  or  to  pass  Ordinance  No.  30,289.  This 
objection  is  made  for  the  reason  that  the  council 
did  not  pass  a  new  resolution  declaring  the  district 
benefited  by  the  improvement  for  which  the  reassess- 
ment was  made,  or  take  all  of  the  proceedings  there- 
tofore taken  for  the  assessment.*' 

• 

It  is  contended  on  behalf  of  plaintiffs  that 
Section  400  of  the  city  charter  was  not  complied 
with.  It  must  be  remembered  that  the  proposed  as- ' 
sessment  had  been  prepared  by  the  city  auditor,  and 
the  council  had  therefore  by  resolution  declared  the. 
district  that  would  be  benefited  by  the  improvement  for 
which  the  reassessment  was  made.  These  matters 
were  all  of  record,  and  the  substance  would  not  have 
been  changed  by  copying  the  proposed  assessment  or 
readopting  the  resolution.  How  the  plaintiffs  were 
prejudiced  by  the  proceeding  is  not  shown  or  sug- 
gested. 

3.  However,  let  us  see  whether  the  provisions  of 
the  charter  for  making  a  reassessment  were  com- 
plied with.  Section  400  of  that  instrument  providing 
.for  a  reassessment  partially  directs: 

*'Such  re-assessment  shall  be  made  in  an  equitable 
manner,  as  nearly  as  may  be  in  accordance  with  the 
law  in  force  at  the  time  it  is  made.  But  the  Council 
may  adopt  a  different  plan  of  apportionment  of 
benefits  when  in  its  judgment  essential  to  secure  an 
equitable  assessment.  The  proceedings  required  by 
this  Charter  to  be  had  prior  to  the  making  of  the 
original  assessment  shall  not  be  required  to  be  taken 
or  had  within  the  intent  of  this  section.  Such  re- 
assessment shall  be  made  and  shall  become  a  charge 
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upon  the  property  upon  which  the  same  is  laid,  not- 
withstanding the  omission,  failure  or  neglect  of  any 
officer,  hody  or  person  to  comply  with  the  provisions 
of  this  Charter  connected  with  or  relating  to  such 
improvement  and  assessment  and  notwithstanding 
the  proceedings  of  the  Council,  Executive  Board, 
Board  of  Public  Works,  or  any  officer,  contractor  or 
other  person  connected  with  such  work  may  have 
been  irregular  or  defective,  whether  such  irregularity 
be  jurisdictional  or  otherwise. ' ' 

It  is  plain  that,  if  the  council  does  not  adopt  a 
different  plan  of  apportionment  of  benefits,  the 
former  proceedings  required  to  be  taken,  prior  to  the 
original  assessment,  are  not  required  to  be  taken 
again  within  the  intent  of  this  section,  although  the 
council  is  authorized  to  take  such  proceedings  when 
necessary  to  correct  former  errors.  This  construc- 
tion is  also  indicated  by  the  language  used  in  Section 
401  of  the  charter  referring  to  a  reassessment  as  an 
*' amendment. '  *  This  is  in  consonance  with  the 
opinion  upon  the  former  appeal,  Hochfeld  v.  Port- 
land, 72  Or.  190,  201  (142  Pac.  824),  directing  the 
defendant  to  give  the  notice  required  by  its  char- 
ter for  hearing  the  objections  made  by  plaintiffs  and 
determining  them.  That  command  has  been  carried 
out  by  defendant  city.  We  find  no  error  in  the 
proceedings  in  question  prejudicial  to  the' rights  of 
plaintiffs. 

The  judgment  of  the  lower  court  dismissing  the 
writ  of  review  is  therefore  affirmed. 

Affirmed.    Fobmeb  Opiniok  Sbt  Aswe. 

Mr.  Justice  Bbown  not  sitting. 
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Argued  October  1,  affirmed  October  19,  1920. 

BEAVEB  STATE  INS.  ASSN.  v.  SMITH.* 

(192  Pac.  798.) 

Inraraoce— Member  of  Mntaal  Fire  AsoocMUm  Habl  not  Liable  to 
Atteffment. 

1.  Where  neither  by-laws  of,  nor  insurance  policy  issued  by, 
mntnal  fire  insurance  association,  organized  under  Sections  4649- 
4672,  L.  O.  L.,  prior  to  amendment  contained  in  Laws  of  1917, 
page  312,  authorized  levying  of  assessment  on  policy-holder  for 
purpose  of  meeting  losses,  but  limited  mutual  contingent  liability 
of  each  member  to  one  annual  premium  charged  by  standard  in- 
surance companies  upon  the  same  property,  and  provided  for  pro 
rata  share  of  funds  to  insured,  sufFerinff  loss  on  insufSciency  of 
reserve  fund  to  meet  all  losses,  policy-holder  was  *  not  liable  to 
assessment  for  purpose  of  meeting  losses,  under  Laws  of  1911,  pages 
279,  406. 

Insiirance— Member    of   Mntoal    Fire    Ixuraraiioe    Anodation    not 
Liable  to  Assessment  In  Absence  of  Contract. 

2.  A  member  of  a  mutual  fire  insurance  association,  in  order  to 
become  liable  to  assessments,  must  contract  to  pay  such  assess- 
ments, or  assent  to  some  plan  or  provision  for  levying  assessments, 
required  by  the  by-laws  or  constitution  of  the  association,  or  by 
the  statute  authorizing  its   organization. 

[On  validity  of  assessment  on  insurance  policy  to  pay  anti- 
eipated  or  future  losses,  see  note  in  Ann.  Cas.  1914C,  802.] 

[On  liability  of  members  of  mutual  fire   insurance   company 
to  assessment,  see  note  in  32  I>.  R.  A.  496.] 

Xnrarance— Prior  to.  Statute  Mutual  Fire  Association  Could  Exempt 
from  Assessment  Policy-holder  Paying  Cash  Premium. 

3.  Mutual  fire  insurance  association,  prior  to  Laws  of  1917,  page 
312,  could  provide  that  on  payment  of  cash  premium  the  policy 
should  be  exempt  from  assessment  to  pay  losses  occurring  during 
period  for  which  the  premium  was  paid. 

From  Multnomah:  George  W.  Stapleton,  Judge. 

Department  2. 

This  is  an  action  by  the  receiver  of  the  Beaver 
State  Merchants  Mutual  Fire  Insurance  Association 
to  collect  an  assessment  from  the  defendant  under 
the  provisions  of  a  fire  insurance  policy.     The  de- 
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fendant  is  resisting  payment  on  the  ground  that  no 
assessment  can  be  legally  made  against  him  under 
the  policy,  claiming  that  by  the  payment  of  a  cash 
premium  in  advance,  as  shown  in  the  policy,  which  is 
set  out  in  full  in  the  complaint,  he  was  not  liable 
to  assessment.  The  cause  was  tried  by  the  court 
without  a  jury.  Findings  of  facts  were  made,  and  a 
judgment  passed  in  favor  of  defendant,  from  which 
plaintiff  appeals.  The  policy  and  the  constitution 
and  by-laws  of  plaintiff  are  admitted  by  defendant  in 
the   pleadings.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frank  Schlegel  and  Mr.  J.  C.  Veaeie,  with  an 
oral  argument  by  Mr.  Schlegel. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Senn,  Ekwall  S  Recken,  with  an  oral  argu- 
ment by  Mr.  F.  8.  Senn. 

BEAN,  J. — The  liability  of  defendant  depends 
upon  the  construction  of  the  policy,  which  contains 
the  constitution  and  by-laws  of  the  plaintiff  associa- 
tion. The  plaintiff  corporation  was  organized  as  a 
mutual  fire  insurance  company  under  the  provisions 
of  Sections  4649  to  4672,  L.  0.  L.,  as  they  were  prior 
to  the  amendment  contained  in  General  Laws  of 
Oregon  1917,  page  312.  Chapter  226,  page  405,  and 
Chapter  175,  page  279,  General  Laws  of  Oregon  1911, 
were  in  force  and  apply  to  the  policy  in  controversy. 
The  association  becoming  financially  involved,  a  re- 
ceiver was  appointed  for  it.  The  receiver  levied  an 
assessment  upon  the  policy-holders  to  pay  the  losses 
sustained  and  meet  the  liabilities  of  the  association. 
The  defendant's  policy  was  issued  December  15,  1914, 
and  conforms  to  Chapter  175,  Section  1,  which,  with 
the  ejtception  of  the  proviso  hereinafter  mentioned,  is 
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printed  in  the  policy,  and  constitutes  Article  I  of  the 
by-laws  after  which  follows  a  copy  of  the  remainder  of 
the  by-laws  and  the  constitution  of  the  association. 
The  constitution  of  the  association  contains  inter  alia 
the  following:  ' 

** Article  II.  Object.  Section  I.  Its  object  shall 
be  the  mutual  protection  of  its  members  against  loss 
by  fire  and  it  shall  be  conducted  for  the  purpose  of 
mutual  protection  and  relief  of  its  members  only  and 
not  for  profit/* 

On  the  first  page  of  the  policy  appears  the  follow- 
ing: 

**The  premium  charged  by  standard  insurance 
companies  on  this  risk  for  the  same  term  would  be 
$23.50,  and  said  amount  is  the  greatest  contingent 
liability  of  the  said  member  under  this  certificate 
(Article  II,  Section  5,  of  the  By-laws)." 

This  premium  was  paid  by  defendant.  Article  II, 
Section  5,  of  the  by-laws  provides: 

*'The  Mutual  Contingent  Liability  of  each  mem- 
ber for  premiums  and  all  charges  on  one  year  certifi- 
cates for  the  payment  of  losses  and  expenses  shall 
not  exceed  one  annual  premium  such  as  is  charged 
by  Standard  Insurance  Companies  on  the  same  prop- 
erty; on  three  years  certificates  it  shall  not  exceed 
two  such  annual  premiums,  and  on  shorter  term 
certificates  it  shall  not  exceed  the  short  term  rates  of 
the  Standard  Insurance  Companies  under  similar  cir- 
cumstances. '  * 

Article  HI,  Section  2,  of  the  by-laws  provides: 

**At  the  time  of  the  renewal  of  any  certificate  of 
insurance  there  may  be  deducted  from  the  premium 
otherwise  chargeable  thereon  such  an  amount  as  the 
Board  of  Directors  may  fix  and  allow,  not  exceeding 
the  fair  and  just  proportion  of  the  'Reserve  Fund,* 
accruing  to  said  member  on  account  of  the  premiums 
theretofore  paid  by  him;  or  at  the  option  of  any 
member  he  may  receive  the  same  in  cash  upon  mak- 
ing his  application  in  writing  therefor;  provided,  he 
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-  —  -  — 

has  maintained  his  certificate  during  the  full  period 
of  time  for  which  the  same  was  issued." 

Under  Article  I  of  by-laws,  Statutory  Provisions, 
appears  the  following: 

"If  this  policy  be  made  by  the  mutual  or  other 
company  having  special  regulations  lawfully  ap- 
plicable to  its  organization,  membership,  policies  or 
contracts  of  insurance,  such  regulations  shall  apply 
to  and  form  a  part  of  this  policy  as  the  same  may 
be  written  or  printed  upon,  attached  or  apijended 
hereto. '  * 

Article  11,  Section  2,  provides : 

"Any  member  making  application  for  membership 
and  insurance  must  pay  a  premium  on  the  insurance 
applied  for  equal  to  the  premium  which  Standard 
Companies  charge  on  the  same  property  for  the  same 
time. '  * 

Article  IV,  Section  1,  reads  as  follows: 

"At  the  end  of  each  fiscal  year  or  oftener  if  the 
Board  of  Directors  may  choose,  all  unexpended  por- 
tions of  premium  so  charged  and  received,  not  ex- 
ceeding in  all  fifteen  per  cent  of  the  premiums  col- 
lected by  the  Association,  shall  be  set  apart  and  shall 
be  known  as  the  *  Reserve  Fund'  of  the  Association; 
provided,  that  such  sum  shall  never  exceed  the  standard 
annual  rate  of  insurance  on  all  property  insured  by 
this  Association.** 

The  proviso  contained  in  Section  1,  Chapter  175, 
Laws  of  1911,  which  may  have  a  bearing  on  this 
case,  makes  provision  for  other  conditions  and  agree- 
ments not  enumerated  in  the  statute,  and  if  the  con- 
ditions restrict  the  rights  of  the  assured  under  the 
policy,  each  restrictive  clause  shall  be  placed  on  the 
first  page  of  the  policy  and  preceded  by  an  ex- 
planatory title,  "except  that  mutual  companies  may 
print  their  constitution  and  by-laws  immediately  fol- 
lowing the  provisions  of  this  act.'* 
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Section  4650,  L.  0.  L.,  directs  that: 

**No  mutual  insurance  company  hereafter  organ- 
ized shall  transact  any  business  imtil  it  has  received 
subscriptions  for  insurance  in  the  sum  of  $300,000, 
divided  among  at  least  three  hundred  subscribers; 
and  the  subscribers  for  such  insurance  must  be 
residents  of  the  state,  and  the  property  to  be  insured 
must  be  located  in  Oregon.  •  •  *' 

This  provision  was  enlarged  by  Section  23  of  the 
act  of  1917,  so  as  to  require: 

**Also  contingent  funds  consisting  of  the  liability 
of  its  members  subject  to  assessment,  in  addition  to 
advance  assessments  of  same  amount  to  be  collected 
on  delivery  of  policies,  amounting  to  not  less  than 
Five  Thousand  Dollars  each,  such  liability  to  be 
shown  in  the  signed  application  of  its  members.'* 

Section  4653,  L.  0.  L.,  prior  to  the  amendments, 
directed  that  the  by-laws  of  such  dissociation  might 
or  might  not  provide  for  a  reserve  fund. 

1.  We  search  in  vain  for  any  provision  in  the 
policy,  by-laws,  or  statute,  authorizing  the  levy  of  an 
assessment  upon  a  policy-holder  in  the  company  for 
the  purpose  of  meeting  losses.  The  whole  plan  con- 
templated by  the  former  statute  seems  to  have  been 
to  permit  a  mutual  insurance  company  to  insure 
property  located  in  this  state  owned  by  its  members, 
who  must  be  residents  of  the  state,  upon  receiving 
subscriptions  from  300  subscribers  for  insurance  in 
the  sum  of  $300,000,  leaving  it  optional  with  the 
association  to  provide  in  its  by-laws  for  the  creation 
of  a  reserve  fund  to  meet  large  losses  or  not  as  it 
preferred.  Neither  the  policy,  the  constitution,  nor 
the  by-laws  of  the  plaintiff  association  provide  for 
an  assessment,  or  make  any  provision  for  the  liability 
of  its  members  in  addition  to  the  premium.  Profits 
appear  to  have  been  contemplated,  but  only  small 
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losses  expected.  Not  only  in  the  policy,  but  in  the 
by-laws,  Article  II,  Section  2,  it  is  plainly  stated 
that  any  member  making  application  for  member- 
ship and  insurance  **must  pay  a  premium  on  the 
insurance  applied  for  equal  to  the  premium  which 
standard  companies  charge. '\  There  is  nothing  in 
this  clause  that  allows  an  additional  assessment 
Moreover,  the  language  of  Section  5,  above  quoted, 
limits  the  mutual  contingent  liability  of  each  member 
**for  premiums  and  all  charges  on  one  year  certifi- 
cates for  the  payment  of  losses  or  expenses'*  to  the 
amount  of  one  annual  premium  charged  by  standard 
insurance  companies  on  the  same  property.  We  fail 
to  see  how  it  could  be  more  emphatically  stated  that 
a  member's  liability  shall  be  the  premium  fixed  and 
no   more. 

Section  2  of  Article  VI  of  the  by-laws  provides 
that  all  claims  for  loss  shall  be  payable  in  the  order 
in  which  proof  is  filed  and  the  amount  determined. 
Section  3  of  the  same  act  reads  thus: 

**If  at  any  time  the  *  Reserve  Fund'  of  this  Asso- 
ciation, together  with  all  other  moneys  properly  ap- 
plicable thereto,  after  payment  of  the  running  ex- 
penses and  prior  liquidated  claims  for  loss  or  damage 
by  fire,  shall  be  insuflScient  to  pay  and  discharge  any 
loss  or  losses  in  full,  then  and  in  that  event  said 
member  or  members  shall  receive  their  pro  rata 
share  of  the  funds  and  moneys  so  applicable  to  such 
loss  or  losses  until  such  time  as  the  income  of  the 
Association  shall  be  sufficient  to  discharge  the  same 
in  full.'" 

It  would  seem  strange,  if  this  were  an  assessment 
company,  that  a  party  who  has  suffered  a  loss  should 
receive  only  a  portion  of  his  claim  in  the  event  of 
insufficiency  of  funds.  If  assessments  were  contem- 
plated it  would  seem  that  they  would  have  been  men- 
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tioned  in  this  section  in  connection  with  the  matter 
of  deficiency  of  funds.    An  assessment  is  defined  as : 

'*A  sum  specifically  levied  in  mutual  benefit  insur- 
ances upon  a  fixed  and  definite  plan  within  the  limit 
of  the  company's  or  society's  fundamental  law  of 
organization  to  pay  losses,  or  losses  and  expenses 
incurred.  They  are,  to  a  certain  degree,  substan- 
tially the  equivalent  of  premiums,  and  form  the 
pecuniary  consideration  of  the  contract ;  that  is,  a 
promise  to  pay  duly  authorized  assessments  on  call 
is  a  consideration  of  a  member's  insurance  benefits 
as  a  member":  3  Joyce  on  Insurance  (2  ed.),  §  1245. 

2.  The  liability  to  pay  an  assessment  is  a  matter  of 
contract.  A  member  of  a  mutual  company  may  so 
stipulate  to  pay  assessments  as  that  upon  failure  to 
fulfill  his  obligation  an  action  will  lie  against  him 
to  recover  the  same:  3  Joyce  on  Insurance  (2  ed.), 
§  1245c.  Only  members  who  have  assumed  a  con- 
tract obligation  to  pay.  assessments  are  liable  there- 
for. A  member,  in  order  to  become  liable  for  assess- 
ments must  contract  to  pay  the  same  or  assent  to 
some  plan  or  provision  for  levying  assessments,  re- 
quired  by  the  by-laws  or  constitution  of  the  mutual 
association  or  by  the  statute  authorizing  the  organiza- 
tion of  the  company:  3  Joyce  on  Insurance  (2  ed.), 
§§  1251,  1253.  Members  insured  exclusively  on  the 
cash  premium  plan,  and  who  have  paid  their  premium 
in  cash,  as  defendant  has  done,  are  not  liable  to  an 
assessment  for  the  purpose  of  paying  losses  and  ex- 
penses: 21  Am.  &  Eng.  Ency.  of  Law,  p.  285;  West- 
ern Life  <&  Accident  Co,  of  Colorado  v.  State  Ins. 
Board  of  Neb.,  101  Neb.  152  (162  N.  W.  530) ;  McDon- 
ald V.  Bankers'  Life  Assn.  of  Des  Moines,  154  Mo.  618 
(55  S.  W.  999) ;  Ohio  ex  rel.  v.  Matthews,  58  Ohio 
St.  1  (49  N.  E.  1034,  40  L.  R.  A.  418);  Swifig  v. 
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Hvmbird,  94  Minn.  1  (101  N.  W.  938) ;  Given  v.  ReU 
tew,  162  Pa-  St.  638  (29  Atl.  703). 

3.  It  is  the  position  of  plaintiff  that  the  company 
cannot  provide  that  upon  the  payment  of  such  cash 
premium  the  policy-holders  shall  be  exempted  from 
an  assessment  to  pay  losses  occurring  during  the 
period  for  which  the  premium  was  paid,  and  he  cites 
22  Cyc.  1417,  in  support  thereof.  That  statement 
in  Cyc.  is  founded  upon  the  case  of  State  ex  rel.  ▼. 
Manufacturers'  Mut.  Fire  Assn.,  50  Ohio  St.  145,  150 
(33  ^.  E.  401,  24  L.  R.  A.  252),  which  was  under  a 
statute  of  that  state  which  confined  the  business  of 
an  association  for  the  mutual  protection  of  its  mem- 
bers to  insurance  in  which  the  agreement  among  the 
members  was  *'to  be  assessed  specifically  for  ind- 
dental  purposes,  and  for  the  payment  of  losses  which 
occur  to  its  members.*'  Such  a  provision  was  want- 
ing in  our  statute  prior  to  the  late  amendment,  and 
the  precedent  does  not  apply.  That  rule  applies 
where  the  limitation  of  liability  is  repugnant  to  the 
statute  under  which  the  mutual  company  is  organ- 
ized: 3  Joyce  on  Insurance  (2  ed.),  §  1255. 

The  judgment  of  the  lower  court  was  right,  and 
is  affirmed.  Affibmed. 

McBbide,  C.  J.,  and  Johns  and  Habbis,  JJ.,  concur. 
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Argued  September  16,  affirmed  October  5,  rehearing  denied  Oetober 

19,  1920.  \ 

[ARMSTRONG  v.  TRAVIS. 

(192  Pac.  649.) 

Execution— Failure  of  Shertfrs  Betnni  to  Show  Leivy  Does  not  la- 
Talidate  Sale  After  Oonfirmatlofi. 

1.  Failure  of  the  sheriff's  return  of  sale  on  execution  to  show 
levj  on  the  property  is  insufficient  to  invalidate  the  sale  after  exe- 
cution, confirmation  curing  irregularities  between  judgment  and 
sale. 

Execution— Failure  to  Levy  on  Property  Does  not  Avoid  Sale. 

2.  Failure  to  levy  on  the  judgment  debtor's  property  is  not  in 
any  event  such  an  omission  as  will  avoid  sale  on  execution. 

[On  grounds  of  collateral  attaek  on  judicial  sale,  eee  note  in  1 
A.  L.  B.  1431.] 

Juaticea  of  the  Peace— No  Presnmptiona  Favor  Jturiadiction. 

3.  There  are  no  presumptions  in  favor  of  the  jurisdiction  of 
courts  of  special  and  limited  jurisdiction,  as  courts  of  justices  of 
the  peace. 

Juatlcee  of  the  Peace — Judgment  Should  be  XTphidd  if  Becord. Shows 
Bequixements  of  Statute  CompUed  With. 

4.  If  on  fair  examination  of  the  record  supporting  a  judgment 
in  Justice's  Court  it  appears  that  the  requirements  of  the  statute 
have  been  complied  with,  no  matter  how  inartificially  the  fact  has 
been  made  to  appear,  the  judgment  should  be  upheld. 

Justices  of  the  Peace — ^Becord  Held  to  Show  Summons  Issued  and 
Given  Constable  was  That  Served. 

5.  Becord  supporting  judgment  in  Justice's  Court  held  to  show 
with  common  certainty  that  the  summons,  issued  December  11, 
1912,  which  came  into  the  hands  of  the  constable  the  same  day, 
and  the  summons  served  February  20,  1913,  were  one  and  the  same. 

Justices  of  the  Peace— -Issuance  and  Service  of  Second  Summons 
Did  not  Vitiate  Judgment  Against  Defendant  Who  Made  De- 
fault. 

6.  If  summons  issued  from  Justice's  Court  December  11,  1912, 
and  was  placed  in  the  hands  of  the  constable  for  service  the  same 
day,  but  was  not  served,  another  summons  being  served  February 
20,  1913,  after  which  defendant  nmde  default,  the  issuance  and 
service  of  the  second  summons  did  not  vitiate   the  judgment. 

Justices  of  the  Peace— Entry  of  Service  of  Summons  Conformed  to 
Code  Form. 

7.  Entry  in  regard  to  service  of  summons  in  record  supporting 
justice's  judgment  held  to  have  substantially  conformed  with   the 
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form  set  ont  in  L.  O.  L.,  Yolnme  1,  page  1052,  wMcii,  fhongli  not 
strictly  part  of  the  Code,  has  been  approved  by  the  compiler. 

Justice  of  file  Peace— Default  Judgment  Held  VaUd,  Though  Be- 
toniB  of  Berrlce  not  Entered. 

8.  Though  Section  2415,  L.  O.  L.,  requires  that  the  justice  shall 
enter  in  his  docket  the  date  of  issuance  and  return  of  summona,  the 
provision  is  not  so  drastic  as  to  render  void  a  judgment  wherein 
it  appears  that  a  summons  issued  and  was  served  such  *  length 
of  time  before  the  judgment  as  to  justify  entry  of  default  in 
of  failure  to  appear. 


Jtisttcee  of  the  Pjsace— Docket 
to  Enter  Def  anlt. 


Batrj  SntWdent  to  Show  Jtrtodictlon 


9.  Docket  entries  supporting  judgment  of  justice,  though  not 
drawn  with  skill  and  clearness  which  would  characterize  work  of 
a  skillful  lawyer  taken  as  a  whole,  held  sufficient  to  show  jniis- 
diction  in  a  Justice's  Court  to  enter  default  judgment. 

From  Lane:  Geobgb  F.  Skipwobth,  Judge. 

Department  2. 

This  is  a  snit  to  set  aside  a  judgment  originally 
rendered  in  a  Justice 's  Court,  and  thereafter  docketed 
in  the  Circuit  Court  in  pursuance  of  Section  2442, 
L.  0.  L.  The  transcript  so  transmitted  to  the  clerk 
of  the  Circuit  Court  and  there  docketed,  as  far  as 
material  here,  is  as  follows: 

''L,  M.  Travis,  ^ 

Plaintiff, 

V. 

"Luther  Armstrong, 

Defendant.  ^ 

"Be  it  remembered,  that  on  this,  the  9tfa 

day  of  December,  A.  D.  1912,  complaint 
duly  verified  by  the  affidavit  of  L.  M. 
Travis,  was  filed  in  my  office,  and  on  De- 
cember 11,  1912,  I  issued  a  summons  for 

service. 

"R.  S.Bbysow, 

"Justice  of  the  Peace. 


"Filed, 
"Complaint 
Dec.  9,  1912. 
"Summons, 
Feb.  20,  '13. 
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**State  of  Oregon, 

*' County  of  Lane, — ss. 

**I  hereby  certify  that  the  within  summons  came 
into  my  hands  for  service  on  the  11th  day  of  Decem- 
ber, 1912,  and  that  on  the  20th  day  of  February,  1913, 
between  the  hours  of  6 :00  a.  m.  and  9 :00  p.  m.  I  served 
the  same  on  the  within  named  Luther  Armstrong,  de- 
fendant, by  delivering  personally  to  Florence  Arm- 
strong, his  wife,  a  person  of  the  family  of  said  defend- 
ant above  the  age  of  fourteen  years,  at  the  dwelling 
house  and  usual  place  of  abode  of  said  defendant,  a 
true  copy  thereof,  certified  by  me  as  Constable  to  be 
such  true  copy  of  the  complaint  together  with  a  copy 
of  the  complaint  in  the  within  entitled  action  prepared 
and  certified  to  by  L.  M.  Travis,  one  of  the  attorneys 
for  the  plaintiff ;  the  said  defendant  not  being  found  in 
Lane  County,  Oregon,  after  due  and  diligent  search 
and  inquiry  in  said  county.  The  foregoing  was  all 
done  in  Lane  County,  Oregon,  on  the  date  aforesaid. 

**  J.  J.  Harbaugh, 
* '  Constable. 

*'0n  this  8th  day  of  April,  1913,  comes  the  plain- 
tiff, L.  M.  Travis,  and  moves  for  default  and  judg- 
ment against  the  defendant,  Luther  Armstrong,  and 
it  appearing  that  the  defendant  was  duly  served 
with  a  summons  and  a  copy  of  the  complaint  on  the 
20th  day  of  February,  1913,  and  that  he  has  failed 
to  answer  or  appear  within  seven  days  of  such 
service  or  at  all,  his  default  is  now  adjudged,  and  it 
appearing  from  the  complaint  that  said  defendant 
is  indebted  to  said  plaintiff  in  and  for  the  sum  of 
$60.63  and  $15.46  interest  thereon,  and  for  the  further 
sum  of  $53.00  and  $12.80  interest  thereon,  it  is  now 
considered,  ordered,  and  adjudged  that  said  plaintiff 
have  and  recover,  and  there  is  hereby  rendered, 
judgment  against  said  defendant  in  the  sum  of 
$141.88,  together  with  costs  and  disbursements  in 
this  action  which  are  ordered  taxed  at  $9.70  as  noted 
in  the  margin  of  this  record. 

''Jesse  G.  Wells, 
**  Justice  of  the  Peace.'* 
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This  transcript  of  the  docket  was  filed  August  13, 
1913.  On  January  14,  1916,  Travis,  the  judgment 
creditor,  caused  an  execution  to  be  issued  and  placed 
in  the  hands  of  J.  C.  Parker,  the  sheriff  of  Lane 
County,  who  filed  with  the  clerk  of  the  Circuit  Court 
his  certificate  of  levying  upon  certain  lands  of  the 
plaintiff  in  this  suit,  defendant  in  said  execution,  as 
required  by  Section  300,  L.  0.  L.,  and  proceeded 
thereafter  to  advertise  and  sell  said  real  property 
to  L.  M.  Travis,  the  defendant  here  and  the  plaintiff 
in  that  proceeding,  and  issued  to  him  a  certificate  of 
sale.  No  defect  appears  in  ihe  advertisement  or 
manner  of  sale.  The  return  of  the  sheriff  is  as 
follows : 

*^L.  M.  Travis,  Plaintiff, 

V. 

''Luther  Armstrong,  Defendant.. 

''State  of  Oregon, 
"County  of  Lane, — ss. 

"I,  J.  C.  Parker,  sheriff  of  Lane  county,  state  of 
Oregon,  do  hereby  certify  that  by  virtue  of  the  within 
writ  of  execution  and  order  of  sale  hereto  annexed, 
I  advertised  the  said  land  described  herein  in  the 
'Siuslaw  Pilot,  ^  a  newspaper  of  general  circulation 
published  weekly  in  said  Lane  County,  Oregon,  for 
four  successive  weeks  prior  to  the  day  of  sale;  and 
also  posted  copies  ojf  said  notice  describing  said  land, 
and  the  time,  the  terms  and  the  place  of  said  sale  in 
three  public  places  in  said  county,  to-wit:  one  on 
bulletin  board  at  southwest  door  of  Lane  County 
courthouse,  one  on  bulletin  board  at  south  door  of 
Eugene  city  hall,  one  on  bulletin  board  at  east  door 
of  Justice  of  Peace  office  near  the  comer  of  East 
8th  and  Park  St.,  Eugene,  Oregon. 

"A  copy  of  said  notice  is  hereunto  annexed  and 
made  a  part  of  this  return;  and,  on,  to-wit,  the  19th 
day  of  Feb.,  1916,  between  the  hours  of  9:00  o'clock 
A.  M.  and  4:00  o'clock  p.  m.,  to-wit:  at  IKX)  o'clock 
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P.  M.  of  said  day,  I  sold  said  property  at  public  auc- 
tion, at  the  southwest  door  of  the  Lane  County 
courthouse  in  Eugene,  Lane  County,  Oregon,  to  L.  M. 
Travis  for  the  sum  of  One  hundred  forty-two  and 
60/100  ($142.60)  Dollars,  he  being  the  highest  and 
best  bidder  therefor. 

**Cost  of  execution:  Sheriff's  fees,  $■ 


''Printer's  fees,  $ 

''Dated  this  21st  day  of  Feb.,  1916. 

"J.  C.  Pabkbb, 
''Sheriff  of  Lane  County,  Oregon. 

"By  D.  A.  Elkins, 

"Deputy.'* 

Thereafter  on  March  1,  1916,  on  motion  of  Travis, 
plaintiff  in  the  writ  of  execution,  the  sale  was  con- 
firmed by  the  Circuit  Court  without  any  objection 
thereto  being  made. 

Thereafter  the  plaintiff  here  brought  this  suit, 
alleging  the  invalidity  of  the  Travis  judgment  and 
of  the  sale  thereunder,  and  claiming  that  they  con- 
stituted a  cloud  on  his  title,  and  asking  that  the 
judgment  and  subsequent  proceedings  be  declared 
void  and  canceled  of  record,  and  for  further  equi- 
table relief.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Williams  S  Bean,  with  an  oral  argument  by 
Mr.  John  W.  Williams. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  M.  Travis. 

McBRIDE,  C.  J. — 1,  2.  Some  controversy  has 
arisen  in  the  argument  as  to  whether  this  is  a  suit 
to  quiet  title,  and  therefore  a  collateral  attack  upon 
the  judgment,  or  a  direct  attack  upon  the  judgment 
itself.     Without  discussing  this  distinction  we  have 
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chosen  to  treat  the  suit,  for  the  purpose  of  this  case, 
as  a  direct  attack,  as  the  conclusion  we  have  reached 
would  result  from  either  view  of  the  case.  Taking 
up  the  case  in  the  order  presented,  we  find  no  irregu- 
larity in  the  sale  that  can  he  taken  advantage  of  in 
this  proceeding.  The  principal  objection  seems  to 
be  that  the  sheriff's  return  does  not  show  a  levy 
upon  the  property.  This  of  itself  would  not  be  suf- 
ficient to  invalidate  the  sale  after  execution,  as  it  has 
been  frequently  held  by  this  court  that  a  confirma- 
tion cures  irregularities  arising  between  judgment 
and  sale:  Matthews  v.  Eddy,  4  Or.  225;  Dolph  v. 
Barney,  5  Or.  191.  The  failure  to  levy  is  not  in  any 
event  such  an  omission  as  will  avoid  the  sale :  2  Free- 
man on  Executions  (3  ed.),  §280;  Smith  v.  Dtoight, 
80  Or.  1,  15  (148  Pac  477,  156  Pac.  573,  Ann.  Gas. 
1918D,  563);  Hamlen  v.  Hamlen,  33  Miss.  455  (69 
Am.  Dec.  358).  If,  therefore,  the  justice  *s  docket 
entries,  as  filed  with  the  clerk  of  the  Circuit  Court, 
show  he  had  jurisdiction  to  render  the  judgment  in 
question,  we  must  affirm  this  decree. 

3.  It  is  well-established  law  in  this  state  that 
there  are  no  presumptions  in  favor  of  the  jurisdic- 
tion of  courts  of  special  and  limited  jurisdiction. 

**The  sound  rule  of  construction,  in  respect  to  the 
courts  of  justices  of  the  peace,  is,  to  be  liberal  in 
reviewing  their  proceedings,  as  far  as  respects  regu- 
larity and  form,  and  strict  in  holding  them  to  the 
exact  limits  of  jurisdiction  prescribed  to  them  by  the 
statute":  Jones  d  Crawford  v.  Reed,  1  Johns.  Cas. 
(N.  Y.)  20. 

4.  The  examination  of  the  record  should  not  be 
captious  or  with  a  view  to  seeking  far-fetched  ob- 
jections to  the  jurisdiction,  but  fair  and  friendly 
with  due  regard  to  the  fact  that  justices  of  the  peace 
are  not  usually  chosen  from  men  learned  in  the  law 
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and  familiar  with  the  technical  requirements  that 
go  to  make  up  a  perfect  judgment,  and  if,  upon  such 
an  examination,  it  appears  that  the  requirements  of 
the  statute  have  been  complied  with,  no  matter  how 
inartificially  that  fact  has  been  made  to  appear,  the 
judgment  should  be  upheld.  Keeping  these  rules  in 
mind  we  will  now  consider  the  objection  to  the 
transcript  and  judgment  in  question. 

The  first  objection  is  that  the  date  of  the  return 
of  summons  is  not  entered  in  the  docket.  As  shown 
above  by  the  copy  of  the  docket  the  first  entry  states 
that  a  complaint  was  filed  on  December  9,  1912,  and 
that  on  December  11th  the  justice  issued  a  summons. 
Opposite  to  this  entry  in  the  margin  is  the  notation, 
**  Summons,  Feb.  20,  '13.*'  Then  follows  a  copy  of 
the  return  of  the  constable  in  full,  showing,  among 
other  things,  that  the  '* within''  summc^ns  came  into 
his  hands  on  December  11,  1912,  and  that  he  made 
a  regular  service  of  it  on  February  20,  1913.  In 
addition,  it  is  further  recited  that  the  defendant  was 
duly  served  with  a  summons  and  copy  of  the  com- 
plaint on  February  20,  1913.  / 

5,  6.  We  think  it  appears  with  common  certainty 
that  the  summons  that  was  issued  on  December  11, 
1912,  and  which  came  into  the  hands  of  the  constable 
December  11,  1912,  and  the  summons  which  was 
served  February  20,  1913,  was  one  and  the  same 
summons,  and  we  will  not  indulge  the  presumption 
that  a  different  summons  was  served;  and,  even  if 
another  summons  had  been  issued  and  served,  and 
the  defendant  had  made  default,  as  recited,  this  fact 
would  not  vitiate  the  judgment  if  the  defendant 
made  default,  and  from  the  second  recital  in  the 
judgment  it  sufficiently  appears  that  a  summons  in 
this  case  had  been  served  upon  the  defendant  on  the 
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twentieth  day  of  February,  1913,  and  that  np  to  the 
eighth  day  of  April,  1913,  he  had  failed  to  appear 
or  answer,  whereupon  on  that  day  judgment  was 
rendered  against  him. 

7,  8.  Taken  as  a  whole,  the  entry  in  regard  to 
service  substantially  conforms  to  the  form  set  out 
at  page  1052,  Vol.  1,  L.  0.  L.,  which,  while  not 
strictly  a  part  of  the  Code,  has  received  the  approval 
of  the  eminent  compiler.  While  it  is  true  Section 
2415  requires  that  the  justice  shall  enter  in  his 
docket  the  date  of  the  issuing  and  returning  of  a 
summons,  it  is  conceived  that  this  provision  is  not 
so  drastic  as  to  render  void  a  judgment  wherein  it 
appears  that  a  summons  issued  and  was  served  such 
a  length  of  time  before  the  judgment,  as  to  justify 
the  entry  of  a  default  in  case  of  failure  to  appear. 

This  precise  question  arose  in  Bacon  v.  Bassett, 
19  Wis.  45,  nnder  a  statute  which  required  the  justice 
to  enter  in  his  docket  **the  time  when  process  was 
issued  against  the  defendant,  when  returnable,  and 
the  particular  process  issued  and  a  statement  of  the 
return  of  the  officer."  In  answer  to  the  objection 
urged  here,  the  court  said: 

**  Neither  was  the  omission  of  the  justice  to  enter 
in  his  docket  'a  statement  of  the  return  of  the 
oflScer,'  as  required  by  subd.  2,  sec.  11,  ch.  120,  B.  S., 
an  error  for  which  the  judgment  can  be  reversed. 
The  statute  in  this  respect  is  no  doubt  directory. 
It  imposes  a  merely  ministerial  duty,  which,  if  not 
performed,  does  not  affect  the  jurisdiction  of  the 
justice,  or  the  regularity  of  the  judgment." 

In  Hall  V.  Tuttle,  6  Hill  (N.  Y.),  38  (40  Am.  Dea 
382),  the  case  arose  upon  a  statute  which  required 

a  judgment  to  be  entered  upon  the  docket  "forth- 
with," and  it  was  not  so  entered  for  three  days  after 
it  had  been  pronounced.     Justice  Cowen  held  the 
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provision  to  be  merely  directory,  and  in  discussing 
the  matter  observed: 

**T]ie  statute  is  equally  peremptory  in  respect  to 
all  the  entries  upon  the  docket.  *  Every  justice,  etc., 
shall  keep  a  book,  in  which  he  shall  enter,'  etc., 
specifying  fifteen  particulars,  some  before  and  some 
after  judgment.  *  *  Six  of  them  are  after  judgment, 
beginning  with  the  entry  of  the  judgment;  Suppose 
any  or  all  to  be  omitted ;  or  even  no  book  to  be  kept. 
The  whole  is  ministerial;  and  the  statute  touching 
the  docket  find  its  minutiae  merely  directory.  Its 
language  being  imperative  does  not  make  it  any- 
thing more.  Almost  every  directory  statute  is  im- 
perative in  its  words.  One  entry  is  of  the  execution; 
another  of  the  return,  etc.  The  statute  peremptorily 
commands  these  entries.  Yet  it  would  be  a  strange 
application  of  it,  should  we  hold  the  judgment  re- 
versible for  the  omission  of  either.  The  entry  of 
the  judgment  is  no  mores  a  part  of  it  than  the  in- 
stances put.  It  is  mere  evidence  of  the  judgment, 
as  it  was  at  common  law;  valid,  though  made  at  any 
time,  and  open  to  correction  according  to  the  truth. 
To  say  that  a  clerical  defect  or  omission  in  any  of 
the  fifteen  docketed  particulars  should  be  ground  of 
reversal,  would  be  intolerable. ' ' 

Much  of  this  is  dictwrn^  but  it  is  persuasive,  not 
only  from  the  eminent  standing  of  the  learned  jus- 
tice who  wrote  the  opinion,  but  from  the  additional 
fact  that  he  was  himself  the  author  of  a  standard 
work  on  the  civil  jurisdiction  of  justices  of  the  peace. 
And  while  we  are  not  prepared  to  say  that  the 
omission  of  some  entries  in  the  docket  required  by 
our  statute  may  render  a  judgment  void,  we  do  say 
that  the  omission  to  make  the  entries  here  under 
consideration  more  definite  do  not  have  that  effect. 

9.*  It  will  be  observed  that  the  complaint  nowhere 
alleges  that  Armstrong  was  not  served  with  sum- 
mons, or  that  he  did  not  make  default  or  did  not 
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owe  the  debt,  but  merely  that  the  transcript  of  the 
docket  filed  with  the  clerk  did  not  show  these  facts. 
While,  as  before  stated,  the  docket  entries  are  not 
drawn  with  that  skill  and  clearness  that  would 
characterize  the  work  of  a  skillful  lawyer,  we  are 
of  the  opinion  that — ^taken  as  a  whole — they  are  suf- 
ficient to  show  jurisdiction  in  the  Justice's  Court  to 
enter  the  judgment. 

This  being  the  case,  the  decree  of  the  Circuit  Court 
will  be  affirmed.        Affuhmed.    Seheabikq  Denied. 

Bean,  Johns  and  Bennett,  JJ.,  concur. 


Sabmitted  on  briefs  Angnst  9,  dismissed  September  28,  rebearing 

denied  October  19,  1920. 

KEELEY  V.  KEELEY. 

(192  Pac.  490.) 

Appeal  and  Error— AffldaTit  t>f  BCaillng  Notic«  of  Appeal  to  Dla- 
tzlct  Attorney  Held  Inaoffldent. 

1.  An  Affidavit  of  service  of  notice  of  appeal,  which  merelj 
stated  that  the  notice  was  mailed  to  the  district  attorney,  with 
postage  prepaid,  properly  addressed,  without  stating  the  district  at- 
torney's residence,  where  the  notice  was  mailed,  or  whether  the 
facts  permitted  service  by  mail,  is  insufficient  proof  of  service. 

Appeal  and  Error— Notice  of  Appeal  cannot  be  Served  by  Party. 

2.  Proof  of  service  of  a  notice  of  appeal,  made  by  one  who  was 
a  party  to  the  action,  is  expressly  prohibited  by  Section  539, 
L.  O.  L.,  and  is  invalid. 

Appeal  and  Error— Proper  SerTlce  of  Notice  is  JuladictiQoaL 

3.  Proper  service  of  the  notice  of  appeal  is  essential  to  the 
jurisdiction  on  appeal. 

[As  to  parties  entitled  to  notice  of  appeal,  see  note  in  21 
Ann.  Oaa.  1277.} 

Divorce— District  Attorney  mnst  be  Berved  With  Notice  of  Appeal 
in  Divorce  Case  Wbere  Defendant  Defaulted. 

4.  Under  Section  1020,  L.  O.  L.,  as  amended  by  Iiaws  of  1911, 
page  126,  requiring  the  district  attorney  to  defend  against  a  divoree 
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suit,  where  the  defendant  does  not  appear  therein,  notice  of  appeal 
by  plaintiff  from  e  decroe  dismissing  his  suit  for  divorce,  in  which 
the  defendant  did  not  appear,  must  be  served  on  the  district  at- 
torney, though  such  service  would  be  unnecessary  if  the  defend- 
ant had  appeared  and  contested  the  suit  in  good  faith. 

Appeal  and  Error— Appeal  la  Btatatory  Blght»  and  Beqniremieiita 
innat  be  Followed. 

5.  The  right  of  appeal  is  a  strictly  statutory  right,  and  the  re 
qnirements  of  the  statute  must  be  strictly  followed  under  Section 
550,  L.  O.  L.,  providing  that  an  appeal  shall  be  taken  and  perfected 
in  the  manner  therein  prescribed,  and  not  otherwise. 

From  Clatsop:  Jambs  A.  Eakin,  Judge. 

In  Banc. 

This  is  a  suit  for  divorce.  Upon  the  trial  there 
was  a  decree  dismissing  the  suit  and  plaintiff  ap- 
peals. The  facts  of  the  case^  as  far  as  they  are 
necessary  to  an  understanding  ot  the  case,  will  be 
found  in  the  opinion. 

Appeal  Dismissed.    Eeheabing  Denied. 

< 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Lee  Roy  E.  Keeley,  in  propria  persona. 

No  appearance  for  respondent. 

For  the  State  there  was  a  brief  submitted  by  Mr. 
J.  J.  Barrett,  District  Attorney. 

BENSON,  J. — This,  being  a  proceeding  in  equity, 
is  before  us  for  a  trial  de  novo,  upon  the  record  as 
it  is  presented  to  us.  The  husband  is  the  plaintiff. 
The  wife  made  no  appearance.  The  district  attorney 
filed  no  pleading  of  any  sort,  but  appeared  per- 
sonally at  the  trial.  The  plaintiff  was  there  repre- 
sented by  Will  H.  Bard  as  his  attorney.  The  only 
proof  of  service  of  the  notice  of  appeal  is  the  affi- 
davit of  the  plaintiff,  and  is  in  the  following  form: 
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**I,  Lee  Eoy  E.  Keeley,  being  duly  sworn,  depose 
and  say:  That  I  am  plaintiff  and  attorney  for  plain- 
tiff in  the  above  entitled  cause;  that  on  the  21st  day 
of  July,  1920,  I  served  a  true  and  correct  copy  of 
the  foregoing  notice  of  appeal,  duly  certified  as  such, 
upon  J.  J.  Barrett,  district  attorney  for  Clatsop 
County,  by  mailing  a  copy  to  him,  with  postage  pre- 
paid, properly  addressea. 

*' (Signed)     Lee  Boy  E.  KEEiiSY. 
**  Subscribed  and  sworn  to  before  me  this  21st  day 
of  July,  1920. 

**  (Signed)     Wjul  H.   Babd, 

** Notary  Public  for  Oregon." 

1.  It  will  be  observed  that  this  aflSdavit  is  wholly 
inadequate  as  a  proof  of  service.  It  gives  the  court 
no  information  as  to  where  the  district  attorney  then 
resided,  or  at  what  postoffice  the  same  was  mailed, 
or  as  to  whether  or  not  the  facts  were  such  as  to 
permit  a  service  by  mail. 

2.  A  more  serious  defect  arises  from  the  fact 
that  the  attempted  proof  of  service  is  made  by  one 
who  is  a  party  to  the  action,  a  course  that  is  ex- 
pressly prohibited  by  Section  539,  L.  0.  L.  This 
section  has  been  clearly  construed  in  the  cases  of 
WUliams  v.  Schmidt,  14  Or.  470  (13  Pac.  305); 
Muckle  V.  Cohimbia  County,  56  Or.  146  (108  Pae. 
120). 

3.  It  is  equally  well  established  that  the  proper 
service  of  a  notice  of  appeal  is  jurisdictional:  Ever- 
ding  <&  Farrell  v.  Gebhardt  Lumber  Co.,  90  Or.  207 
(175  Pac.  611,  176  Pac.  186). 

4.  The  district  attorney  has  made  no  appearance  in 
this  court,  and  we  cannot  know  whether  or  not  he 
has  any  knowledge  of  this  attempted  appeal.  We 
are  therefore  compelled  to  a  consideration  of  the  case 
without  the  assistance  which  might  otherwise  have 
been  rendered  by  him.    We  next  are  presented  with 
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this  question:  Was  the  district  attorney,  in  this  case, 
an  adverse  party  in  the  sense  that  it  was  necessary 
for  the  appellant  to  serve  a  notice  of  appeal  upon 
him  in  order  to  give  this  court  jurisdiction  of  the 
appeal?  So  far  as  we  have  been  able  to  discover,  the 
question  has  never  before  been  presented.  It  is  true, 
that  in  two  cases,  De  Foe  v.  De  Foe,  88  Or.  549  (169 
Pac.  128,  172  Pac.  980),  and  Parman  v.  Parman,  95 
Or.  307  (180  Pac.  906,  185  Pac.  922),  it  has  been  held 
that  in  a  case  where  the  marriage  defendant  appears 
and  contests  the  suit,  in  good  faith,  and  the  district 
attorney  has  not  filed  any  pleading,  the  state  is  not 
an  adverse  party  in  the  sense  that  the  district  attor- 
ney must  necessarily  be  served  with  the  notice  of 
appeal.  This  conclusion  is  not  inconsistent  with  the 
provisions  of  Section  1020,  L.  0.  L.,  as  amended  by 
chapter  86,  Gen.  Laws  1911,  p.  126,  an  important 
clause  of  which  reads  thus: 

**It  shall  be  the  duty  of  such  district  attorney,  so 
far  as  may  be  necessary  to  prevent  fraud  or  collu- 
sion in  such  suit,  to  control  the  proceedings  on  the 
part  of  the  defense,  and  in  case  the  defendant  does 
not  appear  therein,  or  defend  against  the  same  in 
good  faith,  to  make  a  defense  therein  on  behalf  of 
the   state.'' 

5.  It  will  therefore  be  observed  that  in  every  suit 
for  divorce  in  which  the  marriage  defendant  makes 
default,  it  is  the  imperative  duty  of  the  district  at- 
torney to  make  a  defense.  Indeed,  he  is  the  only 
adverse  party  upon  whom,  in  such  a  case,  the  service 
of  notice  can  be  made. 

The  right  of  appeal  is  a  strictly  statutory  right, 
and  the  requirements  of  the  statute  must  be  strictly 
followed.     Section  550,  L.  0.  L.,  begins  thus: 

''An  appeal  shall  be  taken  and  perfected  in  the 
manner  prescribed  in  this  section,  and  not  other- 
wise. ' ' 
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The  service  and  filing  of  a  notice  of  appeal  is  the 
very  first  step  therein,  and,  if  there  be  no  one  upon 
whom  such  service  may  legally  be  had,  then  there 
can  be  no   appeal. 

We  conclnde  therefore  that,  since  there  is  no  snflB- 
cient  service  of  a  notice  of  appeal,  this  court  has 
no  jurisdiction  of  the  cause,  and  the  appeal  is  there- 
fore dismissed. 

Appeal  Dismissbd.    Bbhsabikg  Denied. 


Argued   June   1,   reTersed   June   29,    reliearing   denied    October   19, 

1920. 

BROWN  V.  PORTLAND.* 

(190  Pac.   722.) 

MonJclptl    Oorporatlan»— Beassessmeint — Street    Jmptovmmit'-CbMX' 
tn. 

1.  A  reasseesment  for  a  street  improvement  can  be  made  onlj 
by  virtue  of  authority  conferred  by  charter,  for,  if  the  poWer  of 
levying  a  reasseesment  is  granted,  it  can  bef  exercised  only  in  the 
manner  prescribed  by  statute. 

MunldiNa  OorporatloiiB  —  Street  Bovrovement  —  T?oiiMnniimwit — Au- 
thority— Charter. 

2.  Under  the  charter  of  the  City  of  Portland  the  authority  of 
the  city  council  to  ordain  a  reassessment  does  not  always  depend 
oh  the  fact  that  a  court  ha?  declared  or  rendered  void  a  former 
assessment,  but  such  action  may  be  taken  when  the  cooneil  is  in 
doubt  as  to  the  validity  of  such  assessment. 

Mnnlclpal  Ctorporattons—BeiuwegBment — ^Barred  by  CHiarter  Umita- 
tlons. 

3.  Under  charter  of  City  of  Portland,  providing  that  no  pro- 
ceeding for  a  reassessment  for  a  local  improvement  shall  be  insti- 
tuted after  ten  years  from  the  passage  of  resolution  of  intention 
for  the  making  of  the  original  improvement,  where  resolution  for 
making  the  original  street  improvement  was  passed  in  1903,  and  a 
reassessment  initiated  in  1909  was  by  the  Supreme  Court  found 
defective,   proceeding   instituted   in   December,    1914,    by   resolution 


*On  effect  of  running  of  limitation  since  original  assessment  for 
local  improvement  upon  a  reassessment  ordered  because  of  invalid- 
ity of  original,  see  note  in  28  L  S.  A.  (N.  S.)   735.    Beposteb. 
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reciting  in  effect  that  "the  Supreme  Gonrt  hai  held  void"  the  1909 
reassessment  ordinance,  and  culminating  in  the  passage,  in  January, 
1915,  of  an  ordinance  in  form  making  a  reassessment,  held  not  an 
amendment  or  correction  of  the  1909  reassessment,  but  a  new 
assessment  or  reassessment,  and  therefore  barred  by  the  oliarter 
limitation;  "institute"  being  defined  to  mean  "to  set  up,  to  origi- 
nate, to  introduce,"  and  therefore,  as  used  in  tke  charter,  mean- 
ing "commence"  or  "initiate." 

From  Multnomah:  Bobsst  Tugkbb,  Judge. 

In  Banc. 

This  is  a  proceeding  by  David  Brown  and  others 
for  a  writ  of  review  to  examine  and  cancel  a  reas- 
sessment made  by  Ordinance  No.  30,287  for  the  im- 
provement of  Albina  Avenue,  from  Page  Street  to 
River  Street,  in  the  Cit^  of  Portland.  The  Circuit 
Court  held  that  the  proceedings  making  the  reassess- 
ment were  regular  and  dismissed  the  writ.  Plaintiffs 
appeal. 

The  proceedings  relating  to  the  street  improvement 
involved  have  been  before  this  court  several  times.  A 
brief  history  of  the  matter,  as  far  as  necessary  to  re- 
late here,  is  about  as  follows: 

In  1903  the  City  of  Portlwid  attempted  to  assess 
plaintiffs'  property  for  the  improvement  of  Albina 
Avenue.  The  assessment  was  resisted  and  set  aside 
by  the  court.  The  city  then  attempted  to  make  a  re- 
assessment which  was  adjudged  void  in  the  case  of 
Applegate  v.  City  of  Portland,  53  Or.  552  (99  Pac. 
890),  and  the  city  was  directed  to  proceed  to  reassess 
the  property.  Thereupon  the  city  endeavored  to 
make  another  reassessment,  but  this  was  resisted  and 
adjudged  invalid  in  Brown  v.  City  of  Portland,  73 
Or.  302  (144  Pac.  121).    The  court  there  held  that: 

**The  case  is  governed  by  the  principles  announced 
in  Hochfeld  v.  Portland,  72  Or.  190  (142  Pac.  824), 
and  Cook  v.  Portland,  73  Or.  299  (144  Pac.  120); 
the  facts  and  questions  involved  being  substantially 
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alike  in  all  three  instances.  The  judgment  is  ac- 
cordingly reversed,  with  directions  to  the  council 
to  proceed  anew  to  the  reassessment  as  suggested  in 
those  cases. '* 

In  the  Hochfeld  case  it  was  said  (72  Or.,  at  page 
200,  142  Pac  827)  : 

**  Although  the  city  had  jurisdiction  to  act  in  the 
proceeding,  yet  it  acted  erroneously  in  its  omission 
to  determine  the  question  of  fact  involved  by  findings 
entered  upon  its  record.  This  is  not  a  fatal  error 
authorizing  the  court  to  declare  the  reassessment 
proceeding  utterly  void.  [The  provisions  of  Section 
611,  L.  0.  L.,  are  here  in  part  set  forth.] 

*  *  The  conclusion  is  that  the  decision  of  the  Circuit 
Court  dismissing  the  writ  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  instruct  the  de- 
fendants to  give  the  notice  required  by  its  charter 
for  hearing  the  objections  appearing  in  the  record^ 
and  to  proceed  to  the  determination  of  them  in  ac- 
cordance with  this  opinion. '^ 

Thereafter  the  city  authorities  proceeded  to  adopt 
Eesolution  No.  8383,  which  recited  in  effect : 

**It  appearing  that  the  Supreme  Court  of  Oregon, 
in  the  case  of  Brown  v.  Portland,  has  held  void  Ordi- 
nance No.  20,478'^ 

— ^making  a  reassessment  for  the  improvement  of 
Albina  Avenue.  The  resolution  directed  the  city 
auditor  to  give  notice  of  the  passage  of  the  resolu- 
tion and  of  the  hearing  of  objections  to  the  prelim- 
inary reassessment,  the  time  set  being  January  25, 
1915,  at  2:30  o'clock  p.  m. 

The  plaintiffs,  who  are  property  owners,  made 
various  objections  to  the  reassessment,  which  are  set 
forth  in  the  petition  for  a  writ  of  review.  The  coim- 
cil  heard  the  objections,  and  made  findings  of  fact, 
and  overruled  the  same,  and  passed  Ordinance  No. 
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30,287,  entitled  *'An  Ordinance  making  a  reassess- 
ment for  the  improvement  of  Albina  Avenue  from 
the  north  line  of  Page  Street  to  the  center  line  of 
River  Street  in  Albina,  in  the  City  of  Portland, 
Oregon,"  and  made  a  reassessment  for  the  cost  of 
the  improvement.  The  petition  for  the  writ  alleges 
inter  alia,  that  the  defendant  City  of  Portland  had  no 
jurisdiction  nor  power  to  pass  said  reassessment 
Ordinance  No.  ^0,287,  for  the  reasons  (1)  that  the 
council  failed  to  obtain  jurisdiction  to  make  the  re- 
assessment, because  the  notice  given  for  the  hearing 
was  not  authorized  by  charter;  (2)  because  the 
resolution  of  intention  of  making  the  original  im- 
provement was  passed  in  January,  1903,  and  more 
than  ten  years  have  elapsed  since  the  passage  of  such 
resolution  of  intention  for  the  making  of  the  original 
work,  and  there  is  no  l|iwful  authority  for  instituting 
these  proceedings  for  such  a  reassessment,  or  for 
passing  said  Eesolution  No.  8383  on  December  23, 
1914,  attempting  to  institute  reassessment  proceed- 
ings for  the  improvement  of  Albina  Avenue  after 
said  ten-year  period  had  expired;  (3)  the  original 
improvement  was  not  made  in  good  faith;  (4)  that 
some  of  the  property  was  sold  on  a  former  reassess- 
ment. Bevebsed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  with 
an  oral  argument  by  Mr.  Latourette. 

BEAN,  J. — The  first  question  for  consideration  is 
that  raised  by  the  plea  of  the  statute  of  limitations. 
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The  charter  of  the  City  of  Portland,  as  presented  by 
the  briefs,  provides  the  power  and  procedure  of  the 
city  in  making  a  reassessment.  It  provides  that, 
whenever  an  assessment  for  any  local  improvement 
is  set  aside,  annulled,  declared,  or  rendered  void,  or 
its  enforcement  refused  by  any  court  of  this  state  or 
any  federal  court  having  jurisdiction  therein,  either 
directly  or  by  virtue  of  any  decision  of  this  court,  or 
when  the  council  shall  be  in  doubt  as  to  the  validity 
of  such  assessment,  the  council  may  by  ordinance 
make  a  new  assessment  or  reassessment  upon  the 
property  benefited  by  such  improvement  to  the  extent 
of  their  respective  and  proportionate  shares  of  the 
full  value  thereof.  The  procedure  of  the  council 
is  specified  by  Section  400,  thus: 

**The  Council  shall  by  resolution  declare  the  dis- 
trict that  will  be  benefited  by  the  improvement  for 
which  the  reassessment  is  made  and  shall  direct  the 
Auditor  or  City  Engineer  to  prepare  a  preliminary 
assessment  upon  the  property  included  therein  within 
a  time  to  be  fixed  by  said  resolution.  Upon  the  pas- 
sage of  such  resolution  the  Auditor  shall,  as  soon 
thereafter  as  such  reassessment  is  prepared,  give 
notice  by  ten  successive  publications  in  the  city  offi- 
cial newspaper  that  such  assessment  is  on  file  in  his 
office,  giving  the  date  of  the  passage  of  the  resolution 
directing  the  making  of  the  same  and  the  time  at 
which  the  Council  will  hear  and  consider  objections 
to  said  assessment  by  parties  aggrieved  thereby,  and 
warning  such  persons  not  to  depart  until  such  re- 
assessment has  been  completed.'' 

This  section  of  the  charter  further  requires  the 
auditor  to  forthwith  mail  a  notice  to  the  owner  of 
each  lot.  It  permits  the  owners  of  property  to  file 
objections  in  writing  to  such  assessment.  The  coun- 
cil is  required  to  hear  and  determine  all  objections 
filed.    The   council  may   correct   or  set  aside   and 
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order  the  remaking  of  such  assessment,  '^and  shall 
pass  an  ordinance  approving  and  confirming  such 
reassessment,  as  corrected  and  remade."  Section 
400  further  provides: 

**But  no  proceedings  shall  be  instituted  for  such 
reassessment  unless  within  ten  years  of  the  passage 
of  the  resolution  of  intention  for  the  making  of  the 
original  work,  improvement  or  repair." 

The  position-  of  the  city  is  that  the  chc^rter  pro- 
vision, that  no  proceeding  for  a  reassessment  shall 
be  instituted  unless  within  ten  years  after  the  pas- 
sage of  the  resolution  of  intention  for  making  the 
original  improvement,  is  not  applicable,  because,  as 
claimed  on  behalf  of  the  city,*  the  reassessment  in 
question  ''was  initiated  September  8,  1909,  when  the 
council  directed  the  auditor  to  prepare  a  proposed 
reassessment."  This  is  upon  the  theory  that  the 
prior  reassessment  involved  in  the  case  of  Brown  v. 
Portland,  which  we  will  refer  to  hereafter  as  the 
former  case,  was  not  held  absolutely  void  or  an- 
nulled. The  judgment  in  the  former  case  was  by 
mandate  directed  to  be  entered  in  the  lower  court. 
This  court  found  in  that  case,  which  was  also  a  pro- 
ceeding for  a  writ  of  review,  that  there  was  error  as 
alleged,  and  reversed  the  judgment  of  the  court 
below  in  dismissing  the  writ.  The  order  entering 
the  mandate  provided  among  other  things  as  follows : 

**And  it  is  further  ordered  and  adjudged  in  ac- 
cordance with  said  mandate  that  defendants  give  the 
notice  required  by  charter  to  appellants-plaintiffs  for 
a  hearing  of  objections  appearing  in  the  record  and 
to  proceed  to  the  determination  of  them  in  accordance 
with  the  law  and  the  opinion  of  the  Supreme  Court." 

Thereupon  the  council  adopted  Resolution  No.  8383, 
notice  was  given,  objections  made  by  plaintiffs,  and 
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hearing  had,  detailed  findings  were  made  by  the 
conneil,  and  that  tribunal  by  Ordinance  No.  30,287, 
now  in  question,  ordained  that  a  reassessment  of 
plaintiffs'  property  according  to  the  benefits  for  the 
cost  of  the  improvement  be  made  and  approved,  and 
confirmed  the  preliminary  assessment  prepared  by 
the  auditor  and  filed  October  18,  1909.  Section  3 
of  the  ordinance  directs  that  interest  on  the  several 
amounts  be  added  and  collected  at  the  rate  of  6  per 
cent  per  annum  from  the  date  of  the  delinquency  of 
the  original  assessment.  Section  4  directs  the  audi- 
tor *'to  enter  the  assessment  hereinbefore  made  in 
the  Docket  of  City  Liens  and  give  notice  thereof." 
The  claim  of  the  city  is  in  effect  that  no  new  assess- 
ment or  reassessment  was  made  by  the  ordinance, 
but  that  only  an  amendment  or  correction  of  the 
reassessment  involved  in  the  former  action  was 
made. 

1,2.  It  must  be  conceded  that  the  proceedings 
which  are  the  subject  of  inquiry  have  the  general 
appearance  of  a  reassessment.  Were  they  such  in 
legal  effect?  A  reassessment  for  an  improvement  of 
this  nature  can  be  made  by  virtue  of  authority  con- 
ferred by  the  city  charter.  The  right  of  levying  a 
reassessment  is  not  inherent  in  the  city.  If  the 
power  of  levying  a  reassessment  is  granted,  it  can  be 
exercised  only  in  the  manner  prescribed  by  statute: 
2  Page  and  Jones  on  Taxation  by  Assessment,  §  958; 
Judson  on  Taxation  (2  ed.),  §416.  Section  400  of 
the  charter  provides  that  "the  council  may  fey 
ordinance  make  a  new  assessment  or  reassessment," 
under  certain  conditions.  The  authority  of  the  cily 
council  to  ordain  thus  does  not  always  depend  upon 
the  fact  that  a  court  has  declared  or  rendered  void  a 
former  assessment    Such  action  may  be  taken  when 
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the  council  is  in  donbt  as  to  the  validity  of  such 
assessment. 

3.  The  reason  for  the  proceeding  as  declared  by 
the  resolution  was  that  the  Supreme  Court  in  the 
former  case  **held  void'*  the  prior  assessment 
ordinance,  No.  20,478.  The  fact  that  the  council  did 
not  require  the  auditor  again  to  perform  the  clerical 
work  of  copying  or  preparing  the  preliminary  assess- 
ment would  not  change  the  purport  of  the  proceed- 
ing. The  matter  of  this  street  assessment  was  before 
this  court  in  the  case  of  Evans  v.  Meridian  In- 
vestment  Co.,  84  Or.  246  (163  Pac.  1165),  in  which 
Mr.  Chief  Justice  McBridb  stated  that  **it  has  at- 
tained the  character  of  a  genuine  antique.'.'  Refer- 
ring to  the  former  case  at  page  249,  of  84  Or.  (at 
page  1166  of  163  Pac),  the  Chief  Justice  said: 

**  Thereupon  the  city  endeavored  to  make  another 
reassessment,  but  this  was  resisted  and  adjudged  in- 
valid in  Brown  v.  City  of  Portland,  73  Or.  302  (144 
Pac.  121),  and  the  case  sent  back  with  permission 
to  the  city  again  to  reassess  the  property.'' 

This  plainly  shows  how  this  court  understood  the 
result  of  the  former  case,  and  an  examination  of  the 
^petition  for  a  rehearing  in  that  case  does  not  dis- 
close that  the  learned  counsel,  who  were  the  same  as 
in  the  present  case,  took  any  different  view  of  the 
judicial  determination  therein  as  to  that  part.  Sev- 
eral questions  raised  in  this  case  were  adjudicated  in 
the  former  case.  The  inhibition  of  the  statute  limit- 
ing the  time  for  the  institution  of  proceedings  for 
a  reassessment  as  affecting  reassessment  ordinance, 
No.  30,287,  could  not  have  been  adjudicated  in  the 
former  case.  It  was  not  an  issue  in  that  case.  The 
ordinance  had  not  then  been  passed  nor  the  proceed- 
ings   for   the    reassessment   initiated.    Neither    the 
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language  of  the  opinions  in  the  three  former  cases 
referred  to  nor  the  mandates  therein  indicate  that  it 
was  the  intention  of  the  court  to  pass  upon  the  ques- 
tion of  the  bar  of  the  statute. 

We  are  not  required  to  determine  the  validity  or 
invalidity  of  the  former  reassessment.  That  ques- 
tion was  adjudicated  in  the  former  case.  SuflSce  it 
to  say  that  the  former  levy  had  been  considered  de- 
fective in  the  two  opinions  of  this  court.  It  has  been 
held  that  a  reassessment  may  be  levied  where  the 
original  assessment  was  invalid  because  the  ordinance 
was  defective  {Gorton  v.  City  of  Chicago,  201  HI.  534 
(66  N.  E.  541  )y  or  because  the  improvement  was 
authorized  by  resolution,  instead  of  by  ordinance 
(Netvman  v.  City  of  Emporia,  41  Kan.  583  (21  Pac 
593).  It  has  also  been  held  that  a  reassessment 
may  be  made  if  the  original  assessment  is  insufficient, 
but  is  not  a  nullity  {Foster  v.  City  of  Alton,  173  III 
587  (51  N.  E.  76) ;  and  in  cases  of  other  irregularities 
(2  Page  and  Jones  on  Taxation  by  Assessment,  §  962). 

Whether  the  former  assessment  was  defective  or  a 
nullity,  the  fact  remains  that  the  city  council  com- 
menced anew  and  by  Ordinance  No.  30,287  made  a 
reassessment  of  plaintiffs'  property  for  the  cost  of 
improvement:  Phipps  v.  Medford,  81  Or.  119,  125 
(156  Pac.  787,  158  Pac.  666).  The  period  of  time 
within  which  the  council  was  auth^orized  to  make  the 
reassessment  had  then  expired.  When  the  proceed- 
ings for  the  reassessment  were  instituted  by  the  in- 
troduction and  passage  of  Resolution  No.  8383,  the 
council  was  inhibited  by  the  charter  from  taking 
such  action.  Whether  the  council  initiated  the  pro- 
ceedings strictly  in  conformity  with  the  charter  or 
the  decision  of  this  court  in  the  former  case  is  unim- 
portant.   The  proceedings  for  a  reassessment  that 
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were  instituted  by  resolution  on  September  8,  1909, 
culminated  in  the  passage  of  Ordinance  No.  20,748, 
which  proceedings  were  adjudged  illegal  and  can- 
celed, and  the  city  was  directed  to  make  a  reassess- 
ment by  this  court,  in  the  former  case.  The  reassess- 
ment which  was  instituted  on  December  23,  1914, 
was  barred  by  the  statute  of  limitations  in  section 
400  of  the  Charter.  The  city  council  had  no  author- 
ity to  pass  Ordinance  No.  30,287 :  Fry  v.  Mt.  Vernon^ 
42  Wash.  268  (84  Pac.  864) ;  Olympia  v.  Knox,  49 
Wash.  537  (95  Pac.  1090). 

** Institute**  is  defined  to  mean  **to  set  up;  to 
originate;  introduce'':  See  Webster's  New  Inter- 
national Dictionary;  22  Cyc.  1373.  The  word  ''in- 
stituted," therefore,  as  used  in  the  charter,  means 
commenced  or  initiated. 

The  lawmakers  in  their  wisdom  saw  fit  to  limit 
the  time  for  making  such  a  reassessment.  There  had 
been  litigation  respecting  the  street  improvement  re- 
ferred to,  which  had  continued  for  a  long  time.  In 
the  meantime  the  statute  of  limitations  had  run. 
Much  the  same  condition  exists  as  considered  in 
Bessler  v.  Powder  River  Gold  Dredging  Co.,  90  Or. 
663  (176  Pac.  791,  178  Pac.  237).  More  than  seven- 
teen years  have  now  elapsed  since  the  passage  of  the 
original  resolution  of  intention  for  the  making  of  the 
original  work.  Evidently  the  lawmakers  considered 
that,  in  fixing  a  limit  of  ten  years  for  reassessment, 
the  city  authorities  would  have  suflScient  opportunity 
to  make  necessary  reassessments  and  correct  any 
errors.  We  have  only  to  apply  the  charter  as  it 
reads :  2  Page  and  Jones  on  Taxation  by  Assessment, 
§  972;  Westall  v.  Altschul,  126  Cal.  164  (58  Pac.  458) ; 
Doremus  v.  City  of  Chicago,  212  lU.  513  (72  N.  E. 
403). 

97  Dr.- 


610  Cook  v.  Portland.  [97  Or. 

It  follows  that  the  judgment  of  the  lower  court 
must  be  reversed,  the  writ  sustained,  Ordinance  No. 
30,287  annulled  and  the  reassessment  made  thereby 
canceled.    It  is  so  ordered. 

Bevbbseo.    Beheabing  Denied. 


Argued  Janel,  reversed  June  29,  rehearing  denied  October  19^  1920. 

COOK  V.  POETLAND. 

(190  Bae.  726.) 

From  Multnomah:  Bobebt  Tuokeb^  Judge. 

In  Banc.  '" 

Proceeding  by  George  H.  Cook  and  others  for  a 
writ  of  review  directed  to  the  City  of  Portland  and 
another.  From  a  judgment  dismissing  the  writ  the 
plaintiffs  appeal.  Bbvebsed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Dwniway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  with 
an  oral  argument  by  Mr.  Latourette. 

BEAN,  J. — This  is  a  writ  of  review  proceeding,  in- 
stituted by  the  plaintiff  to  have  canceled  a  reassess- 
ment made  by  Ordinance  No.  30,288,  of  the  City  of 
Portland,  for  the  cost  of  improving  Karl  Street  from 
Milwaukie  Street  to  East  Twentieth  Street,  in  the 
City  of  Portland.  The  trial  court  affirmed  the  pro- 
ceeding making  the  reassessment  and  dismissed  the 
writ,  and  plaintiffs  appeal 
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The  petition  for  the  writ  alleges  that  the  city 
authorities  were  without  authority  to  make  the  as- 
sessment by  Ordinance  No.  30,288,  because  the  resolu- 
tion of  intention  for  making  the  original  improve- 
ment of  Karl  Street  was  passed  August  5,  1903,  and 
more  than  ten  years  had  elapsed  since  the  passage  of 
such  resolution  of  intention  prior  to  the  passage  of 
Resolution  No.  8384,  on  December  23,  1914,  institut- 
ing proceedings  for  reassessment  by  Ordinance  No. 
30,288. 

The  facts  of  the  case  are  substantially  the  same, 
and  the  case  is  governed  by  the  same  principles  of 
law  as  in  Brown  v.  Portland,  ante,  p.  600  (190  Paow 
722),  and  Hochfeld  v.  Portland,  ante,  p.  572  (190  Pac. 
725),  in  each  of  which  an  opinion  has  this  day  been 
rendered. 

The  judgment  of  the  lower  court  will  therefore  be 
reversed,  the  writ  sustained,  and  the  reassessment 
made  by  Ordinance  No.  30,288  set  aside. 

Bevebsed.    Beheabikg  Denied. 


Argued    September    16,    affirmed    September    28,    rehearing    denied 

October  19,  1920. 

TAYLOR  V.  TRIPR 

(191  Pac.  1054.) 

Logs  and  LoRginsr— -Agreement  to  Furnish  Logs  and  Adyanco  Money 
Held  Indivisible. 

1.  An  agreement  by  defendants  to  furnish  logs  for  the  opera- 
tion of  plaintiff's  sawmill  and  to  advance  the  money  necessary 
therefor  in  return  for  the  ties  cut  from  tho  logs  at  a  stated  price, 
and  which  gave  defendants  a  lien  on  the  mill  and  the  side  lumber, 
was  indivisible  so  that  defendants'  breach  of  its  contract  to  furnish 
the  logs  terminated  the  entire  contract* 
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Logs  and  XiOggiiig— ETldence  Held  to  Show  Bretdi  of  Oonfemct  to 
Famish  Logs. 

2.  Evidence  that  daring  the  period  of  high  water  defendants 
famished  less  than  half  the  quantity  of  logs  they  agreed  to  famish 
daily  for  a  year  held  to  support  the  trial  eonrt's  finding  that  de- 
fendants breached  the  contract. 

Logs  and  Logging— Bight  to  Lien  T7nder  Contract  Lost  by  BreadL 

3.  A  lien  which  is  created  only  by  the  terms  of  a  contract  for 
furnishing  logs  and  advancing  money  to  plaintiffs  does  not  exist 
independent  of  the  contract,  and  is  lost  by  defendants'  breach  of 
its  promise  to  furnish  the  logs. 

OontractB— Party  can  Treat  Contract  ae  Temrinftted  by  Breadft  and 
SecoYer   Profits, 

4.  Though  a  party  cannot  rescind  a  eontraet  and  thereafter  re- 
cover damages  for  its  breach,  he  can  elect  to  treat  a  breach  by  the 
opposite  party  as  terminating  the  contract,  and  thereafter  recover 
the  loss  he  sustained  by  reason  of  the  Tether  party's  failure  to  per- 
form his  agreement. 

From  Lane:  Geobge  F.  Skipwobth,  Judge. 

Department  2. 

On  October  26,  1917,  the  plaintiffs  were  the  owners 
of  a  sawmill  on  Poodle  Creek,  near  Noti,  in  Lane 
County.  They  were  experienced  in  that  line  of  busi- 
ness, but  were  without  money  to  purchase  sawlogs  or 
operate  the  mill.  The  defendants  were  in  the  timber 
and  tie  business,  but  were  not  engaged  in  the  manu- 
facture of  lumber.  They  had  sufficient  funds  to  suj)- 
ply  the  mill  with  logs  and  to  finance  its  operation. 
Under  these  conditions,  on  that  date  the  plaintiffs 
and  the  defendants  entered  into  a  written  contract  by 
which  the  latter  agreed  to  supply  sufficient  logs  and 
timber  to  keep  the  plaintiffs'  mill  running  at  its  full 
capacity,  estimated  at  about  20,000  feet  a  day,  and 
to  make  delivery  into  the  mill-pond  at  a  cost  not  to 
exceed  $5  per  thousand  feet. 

The  plaintiffs  agreed  to  manufacture  the  timber 
into  railroad  ties  and  lumber.  That  portion  thereof 
which  was  not  suitable  for  ties  was  to  be  made  into 
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side  lumber.  The  ties  were  to  be  the  property  of  the 
defendants,  for  which  they  were  to  pay  the  plaintiffs 
$8  per  thousand  feet,  less  the  actual  cost  of  logging 
and  stumpage,  which  was  not  to  exceed  $5  per  thou- 
sand feet.  The  side  lumber  was  to  belong  to  the 
plaintiffs.  The  defendants  agreed  to  pay  for  the 
logging  and  stumpage,  and  to  advance  to  the  plain- 
tiffs the  money  necessary  for  sawing  and  manufac- 
turing the  ties  and  lumber.  Such  advances  were  to 
be  charged  against  the  $8  per  thousand  feet,  and  if 
the  expenses  of  operating  the  mill  should  exceed  the 
amount  to  be  paid  to  the  plaintiffs,  the  defendants 
were  to  make  further  advances  of  amounts  equal  to 
50  per  cent  of  the  market  value  of  the  side  lumber 
in  the  yard.  Monthly  settlements  weref  to  be  made. 
The  contract  also  provided: 

**It  is  further  mutually  agreed  by  and  between  the 
parties  hereto  that  breakages,  strikes,  unavoidable 
accidents,  shortage  of  water  for  driving  purposes, 
and  anything  happening  beyond  the  control  of  either 
of  the  parties  to  this  contract,  shall  operate  as  a 
suspension  of  the  strict  compliance  with  the  terms  of 
this  contract  during  the  time  that  the  operations  are 
necessarily  closed  by  reason  of  such  unavoidable  ces- 
sation of  operations.'* 

A  lien  upon  the  sawmill  and  the  side  lumber  was 
created  in  favor  of  the  defendants  for  the  faithful 
performance  of  the  contract  on  the  part  of  the  plain- 
tiffs, for  moneys  that  might  be  advanced.  Active 
operations  were  to  commence  on  or  before  November 
10,  1917,  and  the  contract  was  to  remain  in  force  for 
the  period  of  one  year.  On  November  26th  the  par- 
ties executed  a  supplemental  agreement,  which  is  not 
material  to  this  decision. 

The  plaintiffs'  testimony  tends  to  show  that  the 
plaintiffs   had  the   mill  ready  for   operation   about 
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November  15tlL  The  first  logs  were  delivered  about 
December  Tth,  and  the  mill  was  started  on  the  fol« 
lowing  day. 

For  cause  of  action  it  is  alleged  **that  the  plain- 
tiffs faithfully  performed  the  agreements  on  their 
part  agreed  to  be  performed,  and  entered  into  the 
operation  of  said  sawmill  upon  the  logs  furnished  by 
the  defendants,  as  soon  as  the  defendants  began  to 
furnish  logs  in  sufficient  quantity  to  permit  the  oper- 
ation of  such  sawmill";  that  the  defendants  wrong- 
fully refused  and  neglected  to  comply  with  their  con- 
tract; that  they  have  furnished  not  to  exceed  700,000 
feet  of  sawlogs,  and  not  any  more  timber  than  was 
required  to  run  the  mill  35  days  at  full  capacity ;  that 
about  March  1, 1918,  the  defendants  ceased  to  furnish 
any  logs;  that  by  reason  thereof  the  plaintiffs  were 
compelled  to  shut  down  the  mill;  that  because  of  the 
breach  of  the  contract  by  the  defendants  the  plain- 
tiffs were  able  to  operate  the  mill  only  about  50  days ; 
that  the  defendants  wholly  abandoned  any  attempt  to 
perform  the  contract;  that  the  plaintiffs  thereby 
have  been  deprived  of  the  use  and  operation  of  the 
mill  and  of  the  profits  to  be  made  under  the  contract; 
and  that  if  the  defendants  had  fulfilled  their  part, 
the  plaintiffs  would  have  been  able  to  saw  and  make 
into  lumber  more  than  4,000,000  feet  of  timber,  for 
which  they  would  have  received  $3  per  thousand 
feet  and  the  side  lumber,  from  all  of  which  they 
would  have  made  a  profit  of  $9,833.33,  for  which 
amount  they  ask  judgment. 

Prior  to  March  31,  1918,  the  defendants  had  paid 
out  and  advanced  to  the  plaintiffs  under  the  <5ontract 
$7,051.88,  at  which  time  tiie  amount  due  for  the  saw- 
ing was  only  $4,491.16,  leaving  an  excess  of  $2,560.72. 
Concurrent  with  the  filing  of  the  complaint  in  plain- 
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tiffs'  action^  the  defendants  brought  a  separate  suit 
against  them  for  the  balance  of  such  advances,  in 
which  they  prayed  for  a  lien  upon  the  sawmill  and 
side  lumber  to  secure  payment  of  the  same,  and  for 
a  decree  of  sale. 

In  the  action  the  defendants  deny  damages,  admit 
the  execution  of  the  contract,  and  claim  to  have  made 
delivery  of  about  800,000  feet  of  logs  and  to  have 
paid  the  plaintiffs  for  the  sawing  of  740,455  feet. 
They  allege  that  the  mill  was  out  of  repair  and  was 
not  ready  for  operation  until  December  1,  1917. 
They  rely  upon  the  clause  of  the  contract  above 
quoted,  as  to  breakages,  strikes,  shortage  of  water, 
and  **  anything  happening  beyond  the  control  of 
either  of  the  parties.'*  They  allege  that  Poodle 
Creek  is  a  very  small  stream,  and  had  not  a  suffi- 
cient flow  of  water  for  the  driving  of  logs ;  that  when 
it  appeared  that  the  sawmill  would  not  be  ready  and 
there  was  a  shortage  of  water,  the  plaintiffs  '*  waived 
and  modified  the  provision  of  the  said  contract  that 
these  defendants  should  deliver  into  the  said  mill- 
pond  of  said  sawmill  the  amount  of  sawlogs  per  day 
specified";  and  that,  pursuant  to  such  waiver,  the  de- 
fendants delivered  about  800,000  feet  of  logs,  350,000 
feet  of  which  were  hauled  by  horses,  and  450,000 
floated  on  the  waters  of  the  creek.  The  defendants 
claim  to  have  about  500,000  feet  ready  for  delivery, 
and  that  they  actually  delivered  to  the  plaintiffs 
60,000  feet  which  the  latter  refused  to  saw.  They 
further  allege  that,  owing  to  the  demand  of  the 
United  States  for  men  in  the  army  and  navy,  they 
were  unable  to  procure  labor,  a  matter  over  which 
they  had  no  control;  and  that  under  the  contract  as 
modified  the  plaintiffs  agreed  to  accept  such  logs  as 
the  defendants  could  deliver,  as  full  performance  of 
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the  contract  in  regard  to  quantity.  By  way  of 
equitable  relief  in  the  action,  the  defendants  plead 
the  advances  made  on  the  contract,  and  ask  that  the 
action  be  abated,  and  that  they  have  a  decree  for 
the  balance  of  the  amount  advanced. 

By  order  of  the  court  the  two  cases  were  consoli- 
dated and  tried  in  equity.    To  ascertain  the  amount 
of   plaintiffs'    damages,    a   jury    was    called,    which 
found  damages  for  the  plaintiffs  in  the  sum  of  $500. 
The  court  rendered  judgment  for  this  amount,  re- 
fused to  foreclose  the  defendants*  lien,  and  dismissed 
their  suit  and  the  counterclaim  in  this  action,  upon 
the  ground  that  they  had  violated  the  contract.     The 
defendants  appeal,  contending  that  the  provision  of 
the  contract  relating  to  the  lien  for  advances  is  an 
independent  covenant;  that  the  lien  should  have  been 
foreclosed;  that  on  March  31,  1918,  the  plaintiffs  re- 
pudiated and  terminated  the  contract,  by  refusing  to 
saw  the  60,000  feet  of  logs  in  the  pond;  that  by  rea- 
son thereof  they  were  not  entitled  to  any  damages; 
that  the  evidence  showed  a  waiver  of  the  terms  of 
the  contract  as  to  the  delivery  of  the  logs;  and  **that 
the  evidence  of  the  whole  case  showed  that  the  plain- 
tiffs were  not  entitled  to  any  damages." 

Affirmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  H.  E.  Slattery  and  Mr.  A.  C.  Woodcock,  with 
an  oral  argument  by  Mr.  Slattery. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  0.  H.  Foster  and  Mr.  G.  A.  Hardy. 

JOHNS,  J. — 1.  As  we  analyze  the  contract,  it  was 
not  divisible,  and  there  were  no  independent  cove- 


Oct.  1920.]  Taylor  v.  Tripp.  617 

.nants.  It  was  complete  within  itself,  executed  at  one 
time  by  certain  parties,  concerning  the  one  subject 
matter.  The  defendants  were  to  furnish  the  sawlogs 
and  advance  the  money.  The  plaintiffs  were  to  man- 
ufacture the  logs  into  ties  and  side  lumber.  There 
was  a  stipulated  price  for  the  cost  of  both  the  logs 
and  the  lumber.  In  the  very  nature  of  things,  the 
mill  could  not  be  operated  without  sawlogs  or  money. 
The  agreement  of  the  defendants  to  advance  the 
money  for  operating  expenses  was  a  primary  con- 
sideration which  entered  into  and  was  a  part  of  the 
contract. 

2.  The  Circuit  Court  found  that  the  defendants 
violated  the  contract  in  their  refusal  and  neglect  to/ 
deliver  logs.  It  was  agreed  that  the  mill  had  a  capa- 
city of  20,000  feet  per  day.  Up  to  March  31,  1918, 
not  more  than  750,000  feet  of  logs  were  delivered. 
It  is  a  matter  of  common  knowledge  that  in  that  sec- 
tion of  the  state  the  high-water  period  is  during  the 
winter  months.  If  ^he  logs  were  to  be  delivered  by 
way  of  Poodle  Creek,  it  would  have  to  be  during  that 
season.  But  the  fact  remains  that  the  specified 
amount  of  timber  was  not  delivered;  that  it  was  not 
ready  for  delivery;  that  up  to  March  31,  1918,  under 
its  normal  capacity,  the  mill  could  have  cut  about 
1,500,000  feet  of  lumber,  but  that  no  more  than 
750,000  feet  of  logs  were  delivered. 

We  have  carefully  read  the  voluminous  record  in 
this  case,  and  agree  with  the  trial  court  that  the  con- 
tract was  not  modified,  that  it  was  breached  by  the 
defendants,  and  that  their  failure  to  perform  was  not 
due  to  any  of  the  exceptions  specified  in  the  contract. 

3.  The  right  of  the  defendants  to  enforce  the  lien 
is  not  independent.  It  arises  from  the  provisions  of 
the    written    contract.    On    principle,    the    case    of 
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Burkhart  v.  Hart,  36  Or.  586,  589  (60  Pac.  205,  206), 
is  in  point  here.    It  was  there  held  that: 

**The  modem  doctrine  is  that  a  contract  should  be 
constmed  according  to  the  meaning  and  intention  of 
the  parties." 

Quoting  with  approval  from  Clark  on  Contracts, 
656,  the  opinion  goes  on  to  say: 

'*It  is  sufficient  to  say  that,  *in  the  absence  of  very 
dear  indications  to  the  contrary,  promises,  each  of 
which  forms  the  whole  consideration  for  the  other, 
will  not  be  held  to  be  independent  of  one  another, 
and  a  failure  of  one  party  to  perform  on  his  part 
will  excuse  the  other  from  liability  to  perform.  *  *  * 

The  lien  here  in  question  is  founded  upon  the  con- 
tract, and  does  not  exist  as  a  matter  of  right.  Since 
they  breached  the  contract,  the  defendants  cannot  as- 
sert and  enforce  a  lien  under  its  terms  and  provi- 
sions. 

s 

4.  Counsel  for  the  defendants  cite  authorities  to  the 
effect  that  a  party  cannot  rescind  a  contract  and  then 
recover  damages  for  its  breach.  That  is  the  law.  But 
it  is  not  the  ground  upon  which  the  plaintiffs'  cause 
of  action  was  founded.  Where  one  party  to  a  con- 
tract breaches  it,  the  other  has  the  option  of  treating 
it  as  broken,  and  recovering  as  damages  the  profits 
which  he  would  have  realized  if  it  had  been  fully  per- 
formed.  Legally  speaking,  that  is  not  a  rescission, 
but  constitutes  an  acceptance  of  the  situation  brought 
about  by  the  party  who  broke  the  contract.  Here 
the  plaintiffs  allege  that  in  good  faith  they  kept  and 
performed  their  part  of  the  contract,  and  the  evidence 
is  conclusive  that  they  were  ready  to,  and  did,  saw 
all  of  the  logs  furnished,  and  as  fast  as  they  were 
delivered.  They  vigorously  protested  against  the 
shortage  of  logs  until  March  31,  1918,  when  they  were 
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forced  finally  to  close  the  mill  for  want  of  logs.  The 
contract  was  definite  and  certain,  calling  for  the  de- 
livery of  20,000  feet  of  lumber  per  day  for  the  period 
of  one  year.  The  facts  show  that  an  average  of  only 
7,000  feet  per  day  was  delivered  during  the  time  the 
mill  was  operated,  an^  no  valid  excuse  is  shown  for 
the  shortage. 

The  rule  is  thus  laid  down  in  Longfellow  v.  Huff- 
man, 49  Or.  486,  491  (90  Pac.  907,  909) : 

"  *It  is  well  settled,'  says  the  Supreme  Court  of 
Illinois,  'that,  where  one  party  repudiates  the  con- 
tract and  refuses  longer  to  be  bound  by  it,  the  in- 
jured party  has  an  election  to  pursue  either  of  three 
remedies:  He  may  treat  the  contract  as  rescinded, 
and  recover  upon  qtuintiim  meruit  so  far  as  he  has 
performed ;  or  he  may  keep  the  contract  alive  for  the 
benefit  of  both  parties,  being  at  all  times  himself 
ready  and  able  to  perform,  and  at  the  end  of  the 
time  specified  in  the  contract  for  performance  sue 
and  recover,  under  the  contract;  or  he  may  treat  the 
repudiation  as  putting  an  end  to  the  contract  for  all 
purposes  of  performance,  and  sue  for  the  profits  he 
would  have  realized  if  he  had  not  been  prevented 
from  performing.  In  the  latter  case  the  contract 
would  be  continued  in  force  for  that  purpose.  Where, 
however,  the  injured  party  elects  to  keep  the  con- 
tract in  force  for  the  purpose  of  recovering  future 
profits,  treating  the  contract  as  repudiated  by  the 
other  party,  in  order  to  such  recovery,  the  plaintiff 
must  allege  and  prove  performance  upon  his  part,  or 
a  legal  excuse  for  nonperformance*:  Lake  Shore  <& 
M.  S.  Ry.  Co.  V.  Richards,  152  111.  80  (38  N.  E.  777,  30 
L.  R.  A.  33).'' 

In  the  instant  case  the  plaintiffs  have  elected  to 
'treat  the  breach  by  the  defendants  as  an  end  to  the 
contract,  and  have  brought  their  action  for  profits 
which  should  have  accrued  at  the  time  of  the  breach. 
The  testimony  is  conclusive,  and  supports  the  finding 
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of  the  Circuit  Court  Ihat  the  plaintiffs  were  damaged 
in  the  sum  of  $500.    The  defendants'  legal  conten- 
tions are  sound,  but  they  are  not  sustained  by  the 
facts. 
The  judgment  is  affirmed. 

McBams,    C.    J.,    and   Bb^k    and   Bennett,    JJ.| 
concur. 


Argued  September  24,  affirmed  October  19,  1920. 

HAMILTON  V.   BAGGAGE  &  OMNIBUS  TRANS- 

FEB  CO.* 

(in   Pac.  1058.) 

Oaxriera—Owner  of  Ttiok  net  IMlvefed  hj  Transfer  Company  Ittd 
Election  of  Romedlea. 

1.  On  failure  of  a  baggage  transfer  company  to  dellyer  ber 
trunk,  of  which  it  had  possession  as  bailee,  the  owner  had  an  elec^ 
tion  of  remedies,  having  been  entitled  to  sue  on  the  theory  the 
action  should  be  treated  as  in  assumptit  for  breach  of  con  tract,  or 
as  an  action  in  case  for  negligence,  or,  if  there  had  been  a  conTer- 
sion  of  the  goods,  as  «n  action  in  trover  for  the  conversion. 

Appeal  and  Error— Defendant,  not  Objecting  to  Theory  of  AttUm 
Below,  cannot  Obtain  Borlow  on  Different  Theory. 

2.  Where  plaintiff,  owner  of  a  tmnk  not  delivered,  tried  her  case 
against  defendant  transfer  company  on  the  theory  the  action  -was  in 
assumpsit,  and  defendant  transfer  company  did  not  ask  that  plain- 
tiff be  required  to  declare  her  election  between  trover  and  auump- 
sit,  it  cannot  claim  on  its  appeal  that  the  action  must  l>e  treated 
as    one   in    trover   rather   than   in   assumpsit, 

Pleadings-Complaint  in  Assmnpalt,  bnt  Embracing  Allegations'Proper 
to  Trover,  Aided  by  Judgment. 

3.  Amended  complaint  of  owner  of  trunk  not  delivered  against 
transfer  company  for  the  loss,  thongh  vulnerable  to  motion  or  de- 
murrer as  embracing  allegations  sufficient  to  sustain  an  action  in 
trover,  while  intended  to  be  brought  on  the  theory   of  assumpsit, 

*On  the  question  as  to  whether  articles  intended  as  gifts  is  bag- 
gage for  wMch  carrier  is  responsible,  see  note  in  21  L.  £  A.  (H.  &) 

850. 

As  to  whether  books  and  manuscript  is  baggage  for  which 
carrier  may  be  held  liable^  see  note  in  41  Lu  S.  A.  (If.  8.)  371. 
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held  sufficient  after  judgment  to  support  the  judgment  rendered  on 
the  theory  the  action  was  in  assumpsit, 

Oarriers — Tranafer    Company    Liable    In    Assiimpsit    for    Negligent 
Thefts  Miadeliyery,  or  Other  Lobs. 

4.  Whether  plaintiff's  trunk  was  stolen  from,  misdelivered  or 
otherwise  lost  by  defendant  transfer  company,  bailee,  the  company 

is  liable  in  an  action  in  the  nature  of  assumpsit  if  the  loss  was 
caused   by   its   negligence. 

Cairlers— Burden  of  Proof  as  to  Negligent  Iiobs  on  Owner  of  Tnmk. 

5.  The  burden  of  proof  as  to  negligence  was  on  plaintiff  owner 
of  a  trunk  suing  defendant  tranbfer  company,  as  bailee,  for  its  loss 
and  consequent  failure  to  deliver. 

CanlerB--Bailor  of  Tmnk  With  Tranafer  Company  not  Bound  as 
Matter  of  Law  by  Unknown  Terms  of  Mere  Token  Cbeok. 

6.  Bailor  of  trunk  with  transfer  company  held  not,  as  a  matter 
of  law,  bound  by  the  unknown  terms  in  fine  print  on  a  small  paste- 
board check  reasonably  understood  by  her  to  be  a  mere  voucher  or. 
token  for  identification  of  the  trunk,  and  accepted  as  such  by  her 
without  objection. 

Carriers— Whether  Article  is  Baggage  Is  Qaeetlon  of  Mixed  Law 
and  Fact. 

7.  The  question  as  to  whether  a  given  article  of  property  both 
as  to  quantity  and  as  to  value  is  baggage  is  necessarily  one  of 
mixed  law  and  fact,  to  be  determined  by  the  trier  or  triers  of  the 
facts  under  proper  instruction,  subject  to  the  power  of  the  court 
to  correct  abuse. 

[What  constitutes  baggage,  see  notes  in  99  Am.  St.  Bep.  347: 
21  Ann.  Cas.  729.] 

Carriers— Articles  Which  cannot  he  Held  not  Baggage  as  Matter  of 
Law  Ennmerated. 

8.  Articles  carried  by  plaintiff  in  trunk  lost  in  possession  of 
defendant  transfer  company,  consisting  of  a  basket,  needles,  opera- 
glasses,  thrift  stamps,  linens,  photographs,  etc.,  cannot  be  held 
not  baggage  as  matter  of  law. 

From  Multnomah:  Calvin  XJ.  Gantbnbbin,  Judge, 

Department  1. 

Clara  Hamilton,  the  plaintiff,  traveled  by  railroad 
from  Sheridan,  Wyoming,  to  Portland,  Oregon.  Her 
husband  was  in  the  United  States  Army.  Whenever 
he  was  transferred  from  one  post  to  another,  she 
moved  with  him.  Because  of  one  of  such  transfers 
from  the  east  to  the  west  she  came  to  Portland. 
Upon  her  arrival  in  Portland  she  delivered  to  M.  E. 
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Norcross  a  railroad  baggage  check  for  a  trunk  which 
she  had  checked  from  Sheridan  to  Portland.  She 
directed  Norcross  to  deliver  the  check  to  some  stor- 
age company,  and  to  have  the  storage  company  store 
the  trunk  imtil  she  should  call  for  it  Norcross  de- 
livered the  railroad  baggage  check  to  the  defendant. 
Baggage  &  Omnibus  Transfer  Company,  a  corpora- 
tion engaged  in  the  business  of  transferring  and  stor- 
ing baggage ;  and  the  defendant  in  turn  gave  to  Nor- 
cross its  check  as  evidence  that  the  defendant  had 
possession  of  the  trunk.  Norcross  explained  to  the 
defendant  that  the  plaintiff  '^  wanted  her  trunk  stored 
for  an  indefinite  period,  until  she  called  for  it" 
The  defendant  admits  that  it  received  the  trunk 
from  the  carrier,  and  that  the  trunk  was  brought  to 
the  company's  warehouse  and  storeroom. 

The  plaintiff,  immediately  after  her  arrival  in 
Portland,  left  for  Seaside,  where  she  remained 
about  six  weeks  before  returning  to  Portland.  When 
the  plaintiff  returned  to  Portland,  Norcross  de- 
livered to  her  the  check  that  he  had  received  from  the 
defendant  The  plaintiff  kept  the  check  '*  several 
days'*  and  then  called  upon  the  defendant  to  deliver 
the  trunk  to  her.  The  oflScers  of  the  defendant 
**made  search''  for  the  trunk,  **but  were  unable  to 
locate"  it,  and,  '* after  making  such  unsuccessful 
search,"  the  oflScers  of  the  defendant  stated  to  the 
plaintiff  that  ''they  were  of  the  opinion"  that  the 
trunk  had  been  stolen. 

The  plaintiff  began  this  action  in  the  District 
Court  for  Multnomah  County  to  recover  $292,  the 
alleged  value  of  the  trunk  and  its  contents.  She  ob- 
tained a  judgment  for  $292  in  the  District  Court,  and 
thereafter  the  defendant  appealed  to  the  Circuit 
Court,  where  for  the  second  time  the  plaintiff  was 
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awarded  a  judgment  for  $292;  and  a  second  appeal 
by  the  defendant  has  brought  the  controversy  to  this 
court.  The  trial  in  the  Circuit  Court  was,  with  the 
consent  of  the  parties,  without  the  intervention  of  a 
jury.  Afpirmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  H.  Bard,  Mr.  Ralph  E.  Moody  and  Mr.  James 
E.  Fenton,  with  an  oral  argument  by  Mr.  Bard. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bronaugh  <&  Carter,  with  an  oral  argument 
by  Mr.  J.  E.  Bronaugh. 

HARRIS,  J. — The  defendant  claims  that  the  evi- 
dence shows  that  the  trunk  was  stolen.  The  defend- 
ant admits  that  it  received  and  stored  the  trunk  in  its 
warehouse.  There  is  nothing  to  indicate  that  the 
trunk  was  stolen,  except  the  fact  that  when  the  plain- 
tiff called  for  the  trunk  the  defendant  searched  for 
it,  but  could  not  find  it,  and  the  further  circumstance 
that  the  company  kept  a  watchman  in  the  warehouse. 

The  defendant  contends  that  because  of  language 
employed  in  the  amended  complaint  the  action  must 
be  held  to  be  an  action  in  trover,  and  that  therefore 
the  plaintiff  cannot  prevail  if  the  trunk  was  stolen, 
even  though  the  defendant  was  negligent.  The  plain- 
tiff asseverates  that  the  action  is  not  in  trover,  but 
is  in  assumpsit  on  a  bailment  contract. 

1-4.  Upon  the  failure  of  the  defendant  to  deliver 
the  trunk,  the  plaintiff  had  an  election  of  remedies; 
for  she  was  entitled  to  sue  and  frame  her  complaint 
on  the  theory  that  the  action  should  be  treated  as 
the  equivalent  of  a  common-law  action  in  assumpsit 
for  a  breach  of  the  contract,  or  as  an  action  in  case 
for  negligence,  or,  if  there  was  a  conversion  of  the 
goods,  as   an  action  in  trover  for  the  conversion: 
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Hackney  v.  Perry,  152  Ala.  626  (44  South.  1029); 
6  C.  J.  1152,  1153.  The  amended  complaint  alleges 
the  contract  of  bailment  and  its  breach,  and  in  addi- 
tion avers  that  the  defendant  **has  converted  the 
trunk  and  contents  to  its  own  use.*'  The  plaintiff 
tried  the  cause  on  the  theory  that  the  action  was  in 
(assumpsit,  and  evidently  the  Circuit  Court  decided  it 
on  the  same  theory.  The  defendant  did  not  at  any 
time  ask  that  the  plaintiff  be  required  to  declare  her 
election  between  trover  and  assumpsit.  In  this  situ- 
ation the  defendant  cannot  now  claim  that  the  action 
must  be  treated  as  one  in  trover  rather  than  in  as- 
sumpsit. We  have  therefore  viewed  the  action  as 
one  which  has  been  prosecuted  and  tried  in  assumpsit 
rather  than  in  trover,  although  the  allegations  of  the 
complaint  are  suflScient  to  sustain  an  action  in  trover. 
Assuming,  without  deciding,  that  the  complaint  would 
have  been  vulnerable  to  a  motion  or  a  demurrer,  if 
either  had  been  filed  before  trial,  nevertheless  after 
judgment  the  amended  complaint  is  sufficient  to  sup- 
port a  judgment  rendered  on  the  theory  that  the 
action  is  in  assumpsit;  and  consequently,  whether  the 
trunk  was  stolen  or  misdelivered  or  otherwise  lost, 
the  defendant  would  be  liable  if  the  loss  was  caused 
by  its  negligence. 

5.  It  is  true  that  the  burden  of  proof  was  on  the 
plaintiff ;  but  we  think  that  the  plaintiff  has  complied 
with  the  requirements  of  Hansen  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  ante,  p.  190  (188  Pac.  963,  191 
Pac.  655),  and  that  there  is  substantial  evidence  to 
support  the  conclusion  that  the  defendant  was  negli- 
gent. 

The  check  which  the  defendant  gave  to  Norcross 
is  labeled  on  its  face  ** Duplicate  Baggage  Check." 
The  name  of  the  defendant,  its  street  address  in 
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Portland,  its  telephone  number,  and  the  number  of 
the  check  are  also  printed  upon  the  face  of  the  check. 
On  the  back  of  the  check  are  printed  the  words,  *' No- 
tice to  Passengers,  *  *  and  beneath  those  words  appears 
in  fine  print  the  following  language: 

'^This  check  is  issued  to  cover  traveler's  baggage 
only,  consisting  of  passenger's  wearing  apparel^  and 
the  maximum  liability  assumed  by  this  company  in 
case  of  loss  or  damage  is  limited  to  $100,  unless  a 
greater  value  is  declared  by  owner  at  time  of  check- 
ing and  payment  made  therefor  at  the  rate  of  50c  for 
each  $100  additional  value. 

' '  Beceptacles  not  locked  and  baggage  in  damaged 
condition  are  accepted  at  owner's  risk  of  loss  of  con- 
tents by  pilfering  or  otherwise. 

'*  Baggage  under  this  check  will  be  stored  free  for 
three  days." 

The  check  is  2^^  inches  by  2^4  inches  in  size. 
There  is  no  evidence  to  indicate  that  Norcross  had 
knowledge  of  the  fine  print,  except  the  mere  fact  that 
the  check  was  delivered  to  him.  The  plaintiflF  testi- 
fied that  she  had  no  knowledge  of  anything  on*  the 
back  of  the  check  *' until  she  saw  the  same  in  her  at- 
torney's office  at  the  time  of  the  beginning  of  the 
case. ' ' 

It  may  be  assumed  that,  as  contended  by  the  de- 
fendant, the  corporation  occupied  the  position  of 
bailee,  with  the  duty  of  a  warehouseman,  and  that 
only  ordinary  care  was  required  of  it  in  the  perform- 
ance of  that  duty.  It  may  also  be  assumed  that, 
although  the  bailee  could  not  have  exempted  itself 
by  contract  from  its  own  negligence  {PUsen  v.  Tip- 
top Auto  Co.,  67  Or.  528,  535  [136  Pac.  642]),  never- 
theless, as  argued  by  the  defendant,  it  was  lawful  to 
agree  upon  the  value  of  the  subject  matter  of  the 
bailment:  Normile  v.  Oregon  Nov.  Co.,  41  Or.  177 

97  Or.— 40 
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(69  Pac.  928).  The  inquiry  is  narrowed,  then,  to  the 
question:  Did  the  parties  actually  or  in  contempla- 
tion of  law  agree  to  the  conditions  printed  on  the 
back  of  the  check  f  The  defendant  says  that  they 
did,  while  the  plaintiff  says  that  they  did  not  so 
agree.  There  is  a  marked  difference  between  the 
situation  created  by  the  acceptance  of  a  paper,  which 
is  delivered  by  one  party  and  received  by  the  other 
for  the  primary  purpose  of  evidencing  the  terms  of  a 
contract,  and  the  situation  resulting  from  the  accept- 
ance of  a  check  primarily  designed  as  a  token  by 
which  to  identify  a  given  article.  If  the  bailor  reads 
the  conditions  printed  on  the  check,  he  is  bound;  and 
he  is  likewise  bound  if  he  knows  what  conditions  the 
check  contains,  even  though  he  does  not  read  them. 
If,  however,  the  bailor  does  not  knov,  and  if  it  can- 
not be  said  that  by  reason  of  previous  dealings  or 
experience,  or  because  of  the  form,  size,  or  character 
of  the  check,  or  other  like  circumstances,  he  ought  to 
have  known  that  the  document  contained  terms  limit- 
ing liability,  then  he  is  not  bound.  The  trial  court 
found  as  a  fact  that  the  plaintiff  **did  not  agree  to 
any  terms  written  on  the  back  of  said  identification 
check";  and  this  finding  is  equivalent  to  saying  that 
neither  the  plaintiff  nor  her  agent  agreed  to  the 
terms  printed  on  the  back  of  the  document. 

6.  The  bailor  is  not,  as  a  matter  of  law,  bound  by 
the  unknown  terms  of  the  check  by  his  acceptance  of 
it  without  objection,  where  the  check  consists  of  a 
small  piece  of  pasteboard  purporting  and  reasonably 
understood  by  him  to  be  a  mere  voucher  or  token  by 
which  the  subject  of  the  bailment  i«  to  be  identified: 
6  C.  J.  1112 ;  13  C.  J.  277 ;  Woodruff  v.  Sherrard,  9 
Hun  (N.  Y.),  322;  Smith  v.  Hughes,  63  Misc.  Bep. 
326  (117  N.  Y.  Supp.  162) ;  Hecdy  v.  New  York  Cent. 
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(B  H.  R.  R.  Co.,  153  App.  Div,  516  (138  N.  Y.  Supp. 
287) ;  Neuman  v.  National  Shoe  <&  Leather  Exchange, 
26  Misc.  Rep.  388  (56  N.  Y.  Supp.  193).  See  Fonseca 
V.  Cunard  Steamship  Co.,  153  Mass.  553  (27  N.  E. 
665,  25  Am.  St.  Rep.  660,  12  L.  R.  A.  340) ;  Wood  v. 
CiMUM-d  Steamship  Co.,  192  Fed.  293  (112  G.  0.  A. 
551,  41  L.  R.  A.  (N.  S.)  371). 

The  corporation  next  insists  that  the  trunk  was  re- 
ceived and  stored  by  it  as  baggage,  and  that,  since 
the  plaintiff  did  not  inform  the  defendant  about  the 
contents  of  the  trunk,  it  cannot  be  held  liable  for 
any  articles  not  properly  classed  as  baggage.  The 
plaintiff  did  not  inform  the  defendant  of  the  nature 
or  value  of  the  contents  of  the  trunk,  and  there  were 
no  representations  made  except  such,  if  any,  as  were 
implied  by  the  circumstances.  The  defendant  came 
into  possession  of  the  trunk  through  a  railroad  bag- 
gage check  delivered  to  it  by  the  plaintiff,  and  the  de- 
fendant contends  that  this  fact,  together  with,  the 
attending  circumstances,  amounted  to  an  implied  rep- 
resentation that  the  trunk  contained  baggage.  In- 
deed, the  voucher  given  to  the  plaintiff  was  caUed  a 
** duplicate  baggage  check.'*  We  shall  assxune,  with- 
out deciding,  that  the  plaintiff  can  recover  the  value 
of  such  articles  only  as  could  properly  be  classified 
as  baggage  if  the  controversy  were  one  between  a 
carrier  and  a  passenger. 

The  defendant  takes  the  position  that  19  of  the 
articles  contained  in  the  trunk  were  not  baggage. 
These  disputed  items,  with  their  values,  are  as  fol- 
lows: Japanese  basket,  $3.75;  aluminum  needles,  $5; 
teddy,  $1.50;  gold  and  pearl  opera-glasses,  $25;  3 
thrift  stamps,  $.75 ;  silverware,  $8 ;  linens  and  towels, 
$7;  1  dozen  new  photographs,  $14;  box  of  jewelry, 
$10;  books,  $2;  electric  iron,  $5.50;  2  new  leather 
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diaries,  $2.75;  1  pair  scissors,  $1.25;  hand-painted 
salt  and  pepper,  $1.50;  2  crocheted  collars,  $5;  other 
crocheted  work,  $15;  pattern  books,  $1.25;  prayer- 
book,  $1.50;  about  30  sheets  of  music,  $9. 

The  statement  has  been  frequently  made  that  it  is 
not  practicable  to  say  with  precise  accuracy  just 
what  the  terih  *' baggage *'  includes:  Oakes  v.  North- 
em  Pac.  R.  R.  Co.,  20  Or.  392,  395  (26  Pac  230,  23 
Am.  St.  Eep.  126,  12  L.  R.  A.  318) ;  Hawkins  v.  Hojf- 
man,  6  Hill  (N.  Y.),  586  (41  Am.  Dec.  767) ;  Johnson 
V.  Stone,  11  Humph.  (Tenn.)  419.  The  difficulty  en- 
countered in  any  attempt  to  frame  a  definition  which 
will  include  all  possible  articles  and  exclude  all  else 
comes  from  the  fact  that,  although  there  is  a  general 
rule  conunonly  applied  by  the  courts,  a  given  article 
may  properly  be  classified  as  baggage  in  one  case  and 
with  like  propriety  be  excluded  from  that  classifica- 
tion in  another  case.  The  definition,  or  generaliza- 
tion rather,  usually  found  in  the  books,  is  to  the  effect 
that  ** baggage'*  includes  whatever  articles  a  passenger 
usually  takes  with  him  for  his  own  personal  use,  com- 
fort and  convenience,  according  to  the  habits  or  wants 
of  his  class,  either  with  reference  to  his  immediate 
necessities  or  to  the  ultimate  purpose  of  his  journey. 

Whether  or  not  an  article  is  to  be  treated  as  bag- 
gage *4s  to  be  determined  from  the  character  and 
length  of  the  journey  the  owner  is  on,  its  purposes 
and  objects,  his  station  in  life,  and  the  habits  and 
usages  of  the  class  of  travelers  to  which  he  belongs": 
10  C.  J.  1188.  A  traveler  may  carry  with  him  such 
articles  as  are  fairly  and  ordinarily  necessary  to  his 
personal  comfort  and  convenience,  both  during  the 
journey  and  for  a  reasonable  time  after  its  termina- 
tion; and  due  consideration  must  be  given  to  the 
nature  of  the  journey,  its  immediate  necessities,  and 
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its  ultimate  purpose:  Oakes  v.  Northern  Pac.  R,  R. 
Co.,  20  Or.  392  (26  Pac.  230,  23  Am.  St.  Eep.  126, 
12  L.  E.  A.  318) ;  Wells  v.  Great  Northern  Ry.  Co., 
59  Or.  165,  172  (114  Pac.  92,  116  Pac.  1070,  34 
L.  R.  A.  (N.  S.)  818);  Kansas  City,  Ft.  8.  A  G.  R. 
Co.  V.  Morrison,  34  Kan.  502  (9  Pac.  225,  55  Am.  Rep. 
252).  An  examination  of  the  multitude  of  prece- 
dents, involving  as  they  do  a  wide  variety  of  cases, 
will  reveal  a  liberal  interpretation  and  a  generous 
application  of  the  so-called  definition  of  ''baggage**: 
Kansas  City  S.  R.  Co.  v.  Skinner,  88  Ark.  189  (113 
S.  W.  1019,  21  L.  R.  A.  (N.  S.)  850).  In  Doyle  v. 
Kiser,  6  Ind.  242,  247,  it  was  said,  baggage  may  in- 
clude ''Clothing,  traveling  expense  money,  a  few 
books  for  the  amusement  of  reading,  a  watch,  a 
lady's  jewelry  for  dressing,  etc.*' 

It  has  been  held  that  money  in  a  trunk  is  not  bag- 
gage; but  the  weight  of  authority  is  that  the  term 
"baggage**  includes  money  reasonably  necessary  aid 
intended  for  traveling  expenses:  10  C.  J.  1190. 

The  term  "baggage**  has  been  held  to  include  a 
reasonable  quantity  of  a  watchmaker *s  tools  {Wells 
V.  Great  Northern  Ry.  Co.,  59  Or.  165  [114  Pac.  92, 
116  Pac.  1070,  34  L.  R.  A.  (N.  S.)  818,  825]) ;  adress 
pattern  containing  twelve  yards  of  cloth,  valued  at 
$8.85,  purchased  en  route  to  take  home  to  a  member 
of  the  family  {Kansas  City  8.  R.  Co.  v.  8kinner,  88 
Ark.  189  [113  S.  W.  1019,  21  L.  R.  A.  (N.  S.)  850]); 
a  manuscript  manual  on  Greek  grammar  prepared 
by  a  teacher  with  a  view  to  ultimate  publication,  but 
carried  about  by  him  to  aid  in  his  work  of  teaching 
{Wood  V.  Cunard  Steamship  Co.,  192  Fed.  293  [112 
C.  C.  A.  551,  41  L.  R.  A.  (N.  S.)  371]);  a  woman's 
fancy  work  and  miscellaneous  ornaments,  a  saving's 
bank  and  contents,  and  a  zither  key  {RaUroad  Co.  v. 
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Baldwin,  113  Tenn.  205  [81  S.  W.  599] ) ;  one  dozen 
photographs  carried  by  a  passenger  returning  home 
(Scm  Antonio  <&  A.  P.  Ry.  Co.  v.  Green  [Tex.  Civ. 
App.,  170  S.  W.  110]);  a  tent  in  which  the  owner 
lived  and  the  blankets  in  which  he  slept  in  pursuance 
of  his  business  of  traveling  with  fairs,  circuses  and 
picnics  to  operate  a  shooting-gallery  (Strome  v.  Dusk 
[Mo.  App.,  180  S.  W.  27]);  a  sportsman *8  gun-case 
and  fishing  apparatus  {Hawkins  v.  Hoffman^  6  Hill 
[N.  Y.],  586  [41  Am.  Dec.  767]);  an  artist's  easel 
{Merrill  v.  Grinnel,  30  N.  Y.  594) ;  a  barber's  razors 
{Grywdcz  v.  New  York  Cent  d  H.  R.  R.  Co.,  74  Misc. 
Rep.  343  [134  N.  Y.  Supp.  209]);  a  surgeon's  instru- 
ments  {Hannibal  R.  R.  Co.  v.  Swift,  79  U.  S.  262  [20 
L.  Ed.  423,  see,  also,  Bose's  U.  S.  Notes]);  trunks, 
bedding,  dishes  and  cutlery  carried  by  passengers 
contemplating  a  short  sojourn  at  their  destination 
where  they  for  the  time  being  will  keep  house,  and 
dishes  and  cutlery  carried  by  passengers  making  a 
permanent  change  of  abode  {House"  v.  Chicago  etc. 
R.  Co.,  30  S.  D.  321  [138  N.  W.  809,  Ann.  Cas. 
1915C,  1045]);  opera-glasses  and  compass  {Cooney 
V.  Pullman  Palace-Car  Co.,  121  Ala.  368  [25  Soutit 
712,  53  L.  E.  A.  690] ) ;  jewels  and  other  articles  of 
personal  adornment  {Pvllma/n  Co.  v.  Green^  128  Ga. 
142  [57  S.  E.  233,  119  Am.  St.  Rep.  368,  10  Ann.  Cas. 
893] ;  Hasbrouck  v.  New  York  C.  &  H.  R.  R.  Co.^ 
202  N.  Y.  363  [95  N.  E.  808,  Ann.  Cas.  1912D,  1150, 
35  L.  E.  A.  (N.  S.)  537] ;  Battle  v.  Columbia,  New- 
berry (&  Laurens  R.  R.,  70  S.  C.  329  [49  S.E.  849]); 
opera-glass  {Toledo,  Wabash  <&  Western  R.  R.  Co. 
V.  Hammond,  33  Ind.  379  [5  Am.  Eep.  221] ) ;  a  watch 
{American  Contract  Co.  v.  Cross,  8  Bush  [Ky.],  472,  [8 
Am.  Eep.  471];  Jones  v.  Voorhees,  10  Ohio,  145);  a 
woman's  jewelry,  and  every  article  pertaining  to  her 
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wardrobe  that  may  be  necessary  or  convenient  to  her 
in  traveling  {Pullman  Co.  v.  Vanderhoeven,  48  Tex. 
Civ.  App.  414  [107  S.  W.  147]). 

7.  The  question  as  to  whether  a  given  article  of 
property,  both  ^s  to  quantity  and  as  to  value,  subject, 
of  course,  to  the  power  of  the  court  to  correct  any 
abuse,  is  necessarily  one  of  mixed  law  and  fact  to  be 
determined  by  the  trier  or  triers  of  the  facts  under 
proper  instructions,  for  each  case  is  largely  depend- 
ent upon  the  accompanying  circumstances:  Oakes  v. 
Northern  Pac.  R,  R.  Co.,  20  Or.  392,  397  (26  Pac.  230, 
23  Am.  St.  Eep.  126, 12  L.  R.  A.  318) ;  Sherman  v.  Pull- 
man  Co.,  79  Misc.  Rep.  52  (139  N.  Y.  Supp.  51) ;  Galves- 
ton, H.  d  8.  A.  Ry.  Co.  v.  Fates,  33  Tex.  Civ.  App. 
457  (77  S.  W.  234);  Hubbard  v.  Mobile  S  Ohio  Ry. 
Co.,  112  Mo.  App.  459  (87  S.  W.  52) ;  Doerner  v.  St. 
Loim  d  S.  F.  R.  R.  Co.,  149  Mo.  App.  170  (130  S.  W. 
62). 

8.  We  conclude  that,  in  view  of  all  the  attending 
circumstances  and  the  nature,  quantity  and  values  of 
the  articles  in  controversy,  we  cannot  say  as  a  matter 
of  law  that  any  of  the  articles  were  not  baggage,  and 
that  therefore  the  findings  and  judgment  of  the  trial 
court  must  be  affirmed.  Affibmbd. 

MgBbide,  C.  J.f  and  Benson  and  Johns,  JJ.,  concur. 
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Submitted   on  briefs   November   3,   affirmed  November   9,  1920. 

EMMETT  V.  ASTORIA  MARINE  IRON  WORKS. 

(192  Pac.  1113.) 

Trial— Instnictloiui  Need  not  be  B^^teated  on  Eeqnest 

1.  Where  the  law  as  set  oat  in  requests  was  fully  covered  hj 
instructions   given,   the   requests   were   properlj   refused. 

Sales— BeqneBted    Instruction,    Disregarding    Issae    of    Acceptance, 
Properly  Bef nsed. 

2.  In  an  action  for  the  price  of  goods  sold  and  delivered  to  de- 
fendanty  instruction  bj  defendant,  disregarding  the  fact  that  it  was 
alleged  in  plaintiff's  reply,  and  that  there  was  evidence  submitted 
to  the  jury  tending  to  prove  that  defendant  had  accepted  the  goods 
and  nsed  part  of  them,  was  properly  refused  as  misleading. 

I 

Corporations — Batlflcatlon   of  Unantliorized  Acts   of  President  Be- 
lates  Back. 

3.  A  ratification  by  the  principal  of  the  unauthorized  acts  of 
its  president  would  relate  back  to  the  original  transaction,  and 
establish  the  agency  of  the  president  for  it. 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc. 

This  is  an  action  for  the  recovery  of  the  purchase 
price  of  goods,  wares  and  merchandise  which  plain- 
tiff alleges  he  sold  and  delivered  to  defendant  at  its 
special  instance  and  request.  Defendant  denies  that 
it  purchased  any  goods  from  plaintiff,  and  alleges 
that  its  president,  at  the  request  of  plaintiff,  under- 
took to  aid  him  in  disposing  of  certain  plumbing  sup- 
plies to  the  Emergency  Fleet  Corporation,  but  that 
his  efforts  were  unavailing,  and  that  the  goods  are 
still  in  defendant's  warehouse,  subject  to  plaintiff's 
disposal.  The  reply  denies  the  aflBrmative  matter 
of  the  answer,  and  proceeds  to  plead  a  mass  of  evi- 
dentiary facts.  There  was  a  jury  trial,  resulting  in 
a  verdict  and  judgment  for  plaintiff,  from  which  de- 
fendant/ appeals.  Affirmed. 
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For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  James  L.  Hope. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted over  the  name  of  Messrs.  Mathison  A  Robison. 

BENSON,  J. — The  assignments  of  error  challenge 
the  rulings  of  the  trial  court  in  refusing  to  give  to  the 
jury  four  requested  instructions. 

1.  Regarding  the  first  three  of  these  requested  in- 
structions, it  is  sufficient  to  say  that  the  law,  as  set 
out  therein,  was  fully  covered  by  the  instructions 
which  were  given  by  the  court. 

2,3.  The  fourth  charge  which  was  refused  by  the 
court  reads  thus: 

**If  you  find  from  the  evidence  that  Mr.  Viggers 
told  the  plaintiff  that  he  had  authority  to  purchase 
the  goods,  and  you  further  find  from  the  evidence 
that  Mr.  Viggers  did  not  have  such  authority,  yet  this 
fact  in  itself  would  not  make  the  defendant  liable.  It 
is  the  law  that  an  agent  may  be  personally  liable  for 
his  acts,  when  he  does  something  beyond  his  author- 
ity, but  that  would  not  make  the  firm  with  which  he 
was  connected  liable  for  his  acts.  In  this  case  Mr. 
Viggers  might  be  personally  liable  to  the  plaintiff,  if 
he  told  the  plaintiff  he  had  authority  to  purchase  the 
goods,  and  you  further  find  that  he  did  not  have  such 
authority,  yet  the  Astoria  Marine  Iron  Works  would 
not  be  liable  under  such  a  set  of  facts.*' 

This  statement,  while  somewhat  vague  and  uncer- 
tain in  its  phrasing,  contains  a  partial  statement  of 
the  law ;  but  it  disregards  the  fact  that  it  is  alleged  in 
plaintiff's  reply,  and  that  there  was  evidence  sub- 
mitted to  the  jury,  tending  to  prove  that  the  defend- 
ant corporation  had  accepted  the  goods,  had  exercised 
acts  of  ownership  thereof,  and  had  actually  used  at 
least  a  portion  of  the  goods  in  its  business.     This  evi- 
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dence,  of  course,  tended  to  show  a  ratification  by  the 
defendant  of  the  alleged  acts  of  its  president  in  under- 
taking to  purchase  the  supplies.  A  ratification  by 
the  principal  of  the  unauthorized  acts  of  its  president 
would  relate  back  to  the  original  transaction,  and 
establish  the  agency,  and  hence  the  requested  charge 
would  be  misleading,  and  could  not  be  properly  given 
to  the  jury,  without  further  instructing  as  to  the 
effect  of  a  ratification.  The  request  was  therefore 
properly  refused. 

Finding  no  substantial  error  in  the  record,   the 
judgment  is  affirmed.  Affibmsd. 


Argaed  October  6,  affirmed  November  9,  1920. 

ENGSTROM  v.  WISE  DENTAL  CO. 

(193  Pac.  187.) 

PhyslciaiiB  and  Surgeons— Beimtatloii  for  O919  Tuartmltflbta  on  ImoB 
of  NegUgence. 

1.  In  an  action  where  negligence  on  the  part  of  a  dentist  ii 
charged,  evidence  as  to  his  reputation  for  care  ia  inadmissible. 

Trial— Befttsal  of  Instruction  Hannlesa  in  Vi«w  of  Instruction  Oira. 

2.  In  an  action  for  dental  malpractice  where  the  jury  were 
charged  that  the  only  negligence  for  which  defendant  could  be 
liable  wab  that  alleged  and  that  it  was  essential  to  recovery  that 
such  negligence  be  the  proximate  cause,  etc.,  the  refusal  of  a  re- 
quested instruction  that,  where  there  were  two  or  more  possible 
causes  of  the  condition  from  which  plaintiff  suffered,  plaintiff,  to 
recover,  must  show  that  the  injury  was  the  result  of  that  cause 
which  would  render  defendant  liable,  was  harmless. 

Phsrslclans  and  Surgeons— Malpractice  H^d  for  Jury. 

3.  In  an  action  for  dental  malpractice,  the  question  whether 
defendant  was  negligent  in  extracting  and  treating  a  tooth  so  as 
to  become  responsible  for  an  infection  held  properly  submitted  to 
jury. 

[For  authorities  on  the  duty  and  liability  of  dentist  to  patient 
see  note  in  Ann.  Cas.  1914A,  273.] 

From  Multnomah:  John  P,  Kavanaugh,  Judge. 
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Department  !• 

The  plaintijBf  is  a  girl,  a  native  of  Finland,  who 
recently  came  to  the  United  States,  and  at  the  times 
alleged  in  the  complaint  did  not  understand,  read  or 
speak  the  English  language.  The  defendant  is  an 
Oregon  corporation  with  its  principal  office  in  the 
City  of  Portland,  and  was  there  engaged  in  dental 
surgery  and  the  practice  of  dentistry.  About  April 
4,  1^18,  the  plaintiff  employed  the  defendant  to  do 
certain  dental  work  for  her  at  the  agreed  price  of 
$25,  of  which  $5  was  then  paid,  in  consideration  of 
which  the  defendant  was  to  extract  some  teeth  foi: 
her  in  a  careful  and  skillful  manner. 

The  plaintiff  alleges  that  while  she  was  under  its 
care,  in  violation  of  its  duty,  the  defendant  was  negli- 
gent and  careless  in  treating  and  caring  for  her  in  ex- 
tracting a  tooth  from  her  lower  left  jaw,  in  subsequent 
treatment,  and  in  the  use  of  certain  drugs,  medicines 
and  unclean  and  defective  instruments;  that  by 
reason  of  the  use  of  instruments  which  were  unclean 
and  unfit  the  plaintiff's  left  lower  jaw  was  poisoned 
and  became  swollen,  inflamed  and  diseased;  that  she 
was  rendered  sick  and  injured  in  her  health  and  con- 
stitution; that  she  suffered  much  pain  and  required 
the  attendance  of  a  skilled  surgeon ;  that  her  jaw  had 
to  be  lanced ;  and  that  she  was  permanently  disfigured 
in  and  about  her  face  and  neck,  suffered  great  phy- 
sical and  mental  anguish,  and  was  confined  in  a  hos- 
pital— ^by  reason  of  which  she  claims  damages  in  the 
sum  of  $2,500. 

The  defendant  admits  its  incorporation  and  the  em- 
plojrment  as  alleged,  makes  a  general  denial  of  all 
other  allegations  of  the  complaint,  and  for  its  separate 
answer  alleges: 
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* '  That  at  the  time  of  the  employment  of  defendant 
by  plaintiff  as  alleged  in  the  complaint  it  was  under- 
stood and  agreed  between  plaintiff  and  defendant 
that  the  defendant  was  to  extract  certain  teeth  and 
to  cure  and  properly  take  care  of  plaintiff's  jaw  after 
they  were  so  extracted  and  to  do  such  work  in  a 
•careful  manner,  and  to  attend  and  doctor  plaintiff 
nntil  the  jaw  where  said  teeth  were  extracted  should 
be  healed,  and  that  plaintiff  should  attend  to  and 
follow  the  instructions  of  defendant  and  report  fre- 
quently to  the  office  of  defendant  for  examination 
and  treatment  until  said  jaw  should  be  healed." 

It  is  averred  that  the  defendant  **  instructed  plain- 
tiff to  keep  said  jaw  cleansed  and  free  from  infection 
and  report  at  once  to  defendant  any  unusual  pain  or 
condition  of  said  jaw ' ' ;  that  she  neglected  to  comply 
with  instructions  or  properly  to  care  for  and  treat 
her  jaw;  and  that  her  injuries  were  the  result  of  her 
own  carelessness  and  negligence.  As  a  second  fur- 
ther and  separate  answer  the  defendant  pleads : 

''That  the  alleged  injury  and  damage  to  plaintiff 
was  caused  proximately  by  her  own  negligence  and 
want  of  care  in  failing  to  require  or  permit  defend- 
ant to  care  for  and  treat  her  jaw  until  the  same  was 
healed.  * ' 

'  The  plaintiff  makes  a  general  denial  of  the  answer 
and  further  alleges: 

'  *  That  she  asked  the  defendant  to  examine  her  jaw 
to  ascertain  whether  or  not  they  had  left  a  piece  of 
the  root  therein;  that  they  injected  in  her  jaw  a 
metal  instrument ;  and  that  in  a  few  hours  thereafter 
plaintiff  was  in  great  pain  and  was  thereafter  re- 
moved to  the  hospital,  with  the  results  as  set  forth 
in  plaintiff's  complaint." 

During  the  trial,  over  the  objection  of  the  plaintiff, 
the  defendant  was  permitted  to  introduce  testimony 
tending  to  show  that  the  plaintiff  had  some  teeth 


Nov.  1920.]      Engstrom  v.  Wise  Dental  Co.  637 

extracted  in  Finland  and  that  a  portion  of  one  of 
the  roots  had  been  left  embedded  in  her  left  lower  jaw 
near  the  point  where  the  defendant  had  removed  one 
of  her  teeth.  This  was  for  the  purpose  of  tending  to 
prove  that  the  injuries  which  the  plaintiff  sustained 
were  the  result  of  the  dental  work  done  in  Finland. 
At  the  conclusion  of  the  evidence  the  plaintiff  moved 
*'to  strike  out  all  testimony  offered  in  this  case  for 
the  defense  which  tends  to  prove  the  cause  of  this 
injury  by  matters  other  than  those  set  out  in  the 
pleadings/*  and  that  the  jury  should  not  ** consider 
any  evidence  which  was  offered  and  tended  to  prove 
that  this  trouble  might  have  arisen  from  a  latent 
tooth  held  back  under  the  other  teeth  as  described/' 
This  motion  was  overruled.  Counsel  for  the  plaintiff 
then  said: 

**I  want  to  ask  the  defendant  now  whether  or  not 
in  the  light  of  the  court's  ruling  in  this  matter  he 
wishes  to  amend  his  answer  to  include  these  facts,  or 
whether  he  wishes  to  stand  on  the  answer  as  pre- 
pared. '  * 

The  court  remarked:  **You  would  probably  better 
give  him  a  little  time  to  answer  that.*' 

And  counsel  for  the  defendant  replied:  **Yes,  I  will 
determine  later.'' 

No  motion  to  amend  was  made. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $800,  upon  which  judgment  was  entered.  The 
defendant    appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names 
of  Mr.  George  L.  Hasten  and  Mr,  F.  M.  Phelps,  with 
an  oral  argument  by  Mr.  Masten. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Collier  £  Collier,  with  an  oral  argument  by 
Mr.  H.  E.  Collier. 
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JOHNS,  J. — 1.  The  defendant  contends  that  the 
trial  court  erred  in  refusing  to  permit  the  physicians 
to  testify  as  to  the  reputation  of  Dr.  Fellows  in  the 
community  as  a  dentist,  and  as  to  his  professional 
skill.  The  complaint  is  based  upon  negligence  in 
the  care  and  treatment  of  the  plaintiff,  not  upon  de- 
fendant's lack  of  knowledge  or  experience  in  the 
profession.  In  5  Thompson  on  Negligence,  Section 
6712,  it  is  said: 

*' Where  the  physician  or  surgeon  is  charged  with 
negligence,  and  not  with  incompetency,  tiie  matter 
of  his  fitness  is  not  an  issue,  and  evidence  to  show 
competency  and  skill  is  clearly  inadmissible" — citing 
a  large  number  of  authorities. 

We  hold  that  this  is  the  law. 
2.  The  defendant  predicates  error  on  the  court's 
refusal  to  give  the  following  instruction : 

'*  Where  there  are  two  or  more  possible  causes  of 
the  condition  from  which  plaintiff  suffered,  for  one 
or  more  of  which  the  defendant  is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must  show  by  a  pre- 
ponderance of  the  evidence  that  the  injury  was  wholly 
or  partly  the  result  of  that  cause  which  would  render 
the  defendant  liable.  If  the  evidence  in  this  case 
leaves  it  just  as  probable  that  the  condition  was  the 
result  of  one  cause  as  much  as  the  other,  the  plaintiff 
cannot  recover.'* 

This  is  substantially  a  copy  of  an  instruction  which 
was  requested  and  refused  in  Meriam  v.  Hamilton, 
64  Or.  476  (130  Pac.  406).  It  was  there  held  that 
its  refusal  was  error.  But  it  will  be  noted  that  that 
case  was  based  upon  different  pleadings  and  another 
state  of  facts;  that  there  a  motion  for  nonsuit  was 
made  and  overruled ;  and  that  this  court  reversed  the 
ruling,  held  that  the  motion  should  have  been  sus- 
tained, and  for  that  reason  dismissed  the  action.    As- 
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Buming  that  such  testimony  in  the  instant  case  was 
admissible  under  a  general  denial  and  that  thp  above 
instruction  should  have  been  given,  was  the  refusal 
to  give  it  prejudicial  error?  The  jury  was  clearly 
and  fairly  instructed  that  the  plaintiflF  must  recover, 
if  at  all,  upon  the  cause  of  action  alleged  in  her  com- 
plaint. In  its  charge  the  court  used  the  following 
language : 

*'The  only  negligence  for  which  the  defendant  can 
be  liable  in  this  case  is  the  negligence  in  one  or  more 
of  the  particulars  alleged  in  the  complaint.  *  •  An- 
other essential  to  recovery  is  that  the  negligence  al- 
leged in  the  complaint  must  be  the  proximate  cause  of 
the  injury.  The  proximate  cause  of  an  injury  is  the 
cause  which  produces  the  injury  and  without  which 
injury  would  not  have  been  sustained.  The  burden  of 
proof  in  this  case  is  first  upon  the  plaintiff  to  satisfy 
you  by  a  preponderance  of  the  evidence  that  the 
defendant  was  guilty  of  negligence  in  one  or  more 
of  the  particulars  alleged  in  the  complaint,  and  that 
such  negligence,  if  any,  was  the  proximate  cause  of 
her  injury.  *  *  And  if  you  are  not  satisfied  by  a 
preponderance  of  the  evidence  that  the  defendant 
acted  unskillf uUy  and  negligently,  or  used  unclean  in- 
struments as  alleged,  and  further,  that  such  use  or 
such  practice  was  the  direct  and  proximate  cause  of 
an  infection  of  plaintiff's  left  lower  jaw,  then  your 
deliberations  will  be  at  an  end,  and  you  must  return 
a  verdict  for  the  defendant  in  this  case.  If,  on  the 
other  hand,  you  are  satisfied  by  a  preponderance  of 
the  evidence  that  the  defendant  was  guilty  of  negli- 
gence in  one  or  more  of  the  particulars  alleged,  and 
that  such  negligence  was  the  proximate  cause  of  the 
injury  to  plaintiff's  jaw  as  alleged,  then  you  should 
proceed  to  the  consideration  of  the  other  issues  in- 
volved in  this  case.'* 

In  other  words,  the  jury  was  told  that  the  plaintiff 
must  prove  her  cause  of  action  as  alleged,  not  only 
that  the  defendant  was  negligent,  but  that  she  sus- 
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tained  her  injuries  as  the  result  of  that  negligence. 
In  effect,  the  jury  was  instructed  that,  although  it 
found  that  the  defendant  was  guilty  of  negligence, 
before  it  could  return  a  verdict  for  the  plaintiff  it 
must  further  find  that  such  negligence  was  the  prox- 
imate cause  of  her  injuries,  and  that  if  the  plaintiff 
sustained  her  injuries  at  another  time  or  place,  in  a 
different  manner,  or  from  another  cause  than  as  al- 
leged in  her  complaint,  she  could  not  recover.  Under 
such  instructions  the  refusal  to  give  the  requested 
charge  was  not  prejudicial  error. 

There  was  no  error  in  modifying  the  defendant's 
requested  instruction  No.  2.  As  given,  it  was  based 
on  the  pleadings. 

3.  The  remaining  question  is  whether  or  not  the 
motion  for  a  nonsuit  or  directed  verdict  should  have 
been  allowed.  Dr.  Sabin,  a  reputable  physician  in  the 
City  of  Portland,  as  a  witness  for  the  plaintiff  tes- 
tified : 

**Q.  The  evidence  here.  Doctor,  is  that  there  was  a 
probe  or  needle  of  some  kind  injected  into  that  tooth 
about  three  weeks  after  it  had  been  extracted.  She 
returned  to  the  dentist  and  made  some  complaint  that 
the  tooth  was  not  healing,  and  an  examination  was 
made  by  a  probe  into  the  jaw.  I  will  ask  you  whether 
or  not,  if  that  probe  had  been  infected,  it  would  have 
caused  that  result  if  it  had  not  been  properly  ster- 
ilized T 

*'A.  Surely,  any  instrument  that  might  have  infec- 
tion on  it  will  carry  infection  into  the  tissues,  even 
though  it  were  properly  sterilized,  if  it  were  passed 
through  an  infected  area,  and  all  wounds  in  the 
mouth  are  infected.  It  might  affect  it  that  way 
surely. 

**Q.  Doctor,  if  this  infection  had  been  caused  by 
the  insertion  of  this  instrument  into  the  jaw,  how 
lon^  would  it  have  been  before  the  patient  would 
begin  to  suffer  painf 
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'*A.  Well,  if  the  probe  were  passed  down  into  the 
tissues  that  were  not  invaded,  the  pain  and  swelling, 
aside  from  the  infection,  might  be  almost  immediate, 
although  it  might  take  several  hours  for  the  infec- 
tion to  manifest  itself. 

**Q.  Would  it  be  noticeable  if  it  was  used  about 
3  or  4  o^clock  in  the  afternoon,  would  the  patient 
begin  to  notice  it  at  night  f 

**A.  Yes,  might  notice  the  effect  of  pain  and  swell- 
ing even  though  the  active  infection  had  not  taken 
place.  •  • 

**Q.  Would  it  be  considered  an  infected  field  if  it 
was  in  the  mouth  or  in  the  jaw  where  a  tooth  had 
been  removed  about  three  weeks  before,  and  which 
had  not  healed  f 

**A.  It  would  be  invariably  an  infected  field. 

**Q.  Then,  what  would  be  the  nature  of  the  treat- 
ment after  removing  that  probe  T 

**A.  Well,  if  I  was  doing  it  in  another  surgical 
wound,  in  the  first  place  I  would  see  that  the  probe 
was  sterile,  and  if  it  had  gone  through  uninfected 
tissue — that  is,  where  the  point  of.  difference  comes 
in — if  the  probe  was  introduced  simply  into  infected 
area  it  would  not  help  it  or  do  any  harm,  but  if  it 
went  through  into  uninfected  tissue  there  ought  to 
be  some  method  taken  to  prevent  the  extending  of 
that  infection.^' 

Dr.  Fixott,  a  witness  for  the  defendant,  gave  the 
following  testimony: 

**Q.  But  you  say  the  probing  of  a  wound  from 
which  a  tooth  had  been  removed  by  an  instrument 
which  had  not  been  properly  sterilized  would  cause 
the  swelling  of  the  face  and  jaw  and  the  ulceration, 
did  you  nott 

**A.  The  use  of  an  unsterilized  instrument  would 
cause  all  kinds  of  swelling.^' 

Dr,  Fellows,  who  did  the  dental  work  for  the  plain- 
tiff, as  a  witness  for  the  defendant  testified : 

97  Dr.— 41 
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'*Q.  The  judge  on  the  bench  asked  you  a  question 
yesterday,  if  you  could  swear  that  you  sterilized  this 
instrument  immediately  before  using  it  in  this  girl's 
mouth,  to  which  you  replied  that  you  could  not  Is 
that  correct? 

**A.  If  the  testimony  shows  so,  yes. 

**Q.  Well,  have  you  had  occasion  to  change  your 
mind  over  night  f 

**A.  I  have  not. 

**Q.  Is  that  true  this  morning f  That  is,  you  don't 
know  whether  you  sterilized  the  instrument  or  nott 

**A.  I  did  not  sterilize  the  instrument. ' ' 

The  plaintiff  testified  as  follows : 

*  *  Q.  Did  you  see  the  instrument  the  doctor  had  here 
yesterday  in  his  handf 

**A.  Yes. 

**Q.  The  one  that  he  called  an  explorer,  which  he 
said  he  used  in  exploring  your  jawf 

**A.  Which  one  do  you  meanf 

**Q.  The  one  he  had  yesterday,  the  one  I  show  you 
now;  did  you  see  this  instrument  yesterday! 

'*A.  Yes. 

''Q.  Is  that  the  kind  of  an  instrument  he  used  on 
your  jawf 

**A.  No. 

**Q.  What  kind  of  an  instrument  was  itf 

**A.  It  was  straight  and  sharp. 

**Q.  Did  it  have  a  crook  on  it  at  all  like  this  oneT 

*'A.  No. 

'*Q.  Now,  Ellen,  I  will  ask  you,  did  he  put  that  in- 
strument in  your  jaw  in  the  place  where  he  took  out 
a  tooth T 

**A.  Yes,  sir. 

**Q.  When  you  first  felt  a  pain  after  you  went 
home,  where  did  you  first  feel  itt 

*^A.  Eight  there  where  he  struck  that  instrument 

**Q.  Did  you  have  any  trouble  with  your  teeth 
that  you  had  pulled  out  while  you  were  over  in  {'in- 
land, back  of  those f 

**A.  No,  not  any. 
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*'Q.  Where  was  this  pain  and  seat  of  this  trouble 
in  your  jaw  with  reference  to  the  tooth  Dr.  Fellows 
pulled  T 

**A.  It  was  in  the  place  where  the  tooth  was  pulled 
out.^^ 

After  verdict,  we  must  assume  this  testimony  to  be 
true.  The  plaintiff  testified  that  the  instrument 
which  Dr.  Fellows  used  was  not  the  one  which  was 
produced  in  court;  that  she  first  felt  a  pain  in  her 
jaw  after  she  went  home,  **  right  there  where  he 
stuck  that  instrument";  that  she  had  never  had  any 
trouble  with  the  teeth  which  she  had  had  pulled  out 
while  she  was  in  Finland;  and  that  the  seat  of  the 
pain  **with  reference  to  the  tooth  Dr.  Fellows  pulled" 
was  **in  the  place  where  the  tooth  was  pulled  out." 
Dr.  Sabin  testified  that,  if  an  infected  instrument  was 
used  about  3  or  4  o  'clock  in  the  afternoon,  the  patient 
would  begin  to  notice  it  the  same  night,  **even  though 
the  active  infection  had  not  taken  place. ' '  The  plain- 
tiff was  at  the  defendant's  oflSce  about  3  or  4  o'clock 
in  the  afternoon  and  testified  that  she  had  a  severe 
pain  in  her  jaw  that  same  evening.  Dr.  Sabin 's  testi- 
mony strongly  corroborates  that  of  the  plaintiff  as 
to  the  actual  facts  to  which  she  testified.  This  evi- 
dence is  direct  and  positive,  and,  assuming  it  to  be 
true,  the  proximate  cause  of  plaintiff's  injury  is  not 
speculative  or  uncertain.  The  case  of  Spain  v. 
Oregon-Wash.  R.  <&  N.  Co.,  78  Or.  355  (153  Pac.  470, 
Ann.  Gas.  1917E,  1104),  is  not  in  point. 

As  we  analyze  it,  there  is  ample  testimony  to  sup- 
port the  verdict.  Although  the  plaintiff  could  not 
speak  or  understand  English  and  had  to  testify 
through  an  interpreter,  the  jury  must  have  believed 
her  evidence  and  that  the  proximate  cause  of  her  in- 
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jury  was  the  neglect  of  the  defendant  to  use  due  care 
in  her  treatment. 
The  judgment  is  affirmed.  Affibicbd. 

McBbide,  C.  J.J  and  Habbis,  J.,  concur. 

BUENETT,  J.,  Dissenting  .—This  is  an  action 
against  the  defendant  to  recover  damages  for  alleged 
malpractice  in  dentistry.  The  complaint  alleges  the 
employment  of  the  defendant  in  these  terms: 

**That  on  or  about  the  fourth  day  of  April,  1918, 
the  plaintiff  employed  and  retained  the  defendant  for 
a  good  and  valuable  consideration,  and  at  the  special 
instance  and  request  of  the  defendant,  to  do  and  per- 
form certain  dental  work  for  the  plaintiff  at  its  place 
of  business  in  said  City  of  Portland,  which  consisted, 
among  other  things,  of  extracting  certain  teeth  and 
partial  upper  and  lower  plates  for  plaintiff's  upper 
and  lower  jaws  and  putting  gold  crowns  on  certain 
teeth  of  the  plaintiff,  for  which  plaintiff  promised 
and  agreed  to  pay  the  defendant  the  sum  of  $25,  and 
that  the  defendant  was  to  extract  certain  teeth  and  to 
cure  and  properly  take  care  of  the  jaw  after  they 
were  so  extracted,  and  to  do  such  work  in  a  careful 
and  skillful  manner,  and  to  attend  and  doctor  the 
plaintiff  until  she  was  healed  and  the  jaw  where  said 
tooth  was  removed  was  well,  and  otherwise  to  render 
the  plaintiff  such  care  as  said  treatment  required, 
and  to  carefully  and  skillfully  look  after  and  take 
care  of  her  physical  condition  and  health  in  so  far 
as  the  extraction  of  said  tooth  and  the  care  of  the  jaw 
during  the  time  said  treatment  was  administered  to 
the  plaintiff  by  the  defendant.'' 

The  grievance  complained  of  is  couched  in  the  fol- 
lowing language : 

**That  the  defendant  while  so  employed  and  acting, 
and  while  in  charge  of  treating  the  plaintiff,  and 
while  plaintiff  was  under  the  care  of  the  defendant, 
the  defendant  then  and  there,  in  violation  of  its  duty, 
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negligently  and  carelessly  behaved  and  governed  it- 
self in  and  about  the  care  of  said  plaintiff,  and  in 
and  about  the  treating  and  caring  for  plaintiff's  lower 
left  jaw  after  the  extraction  of  a  tooth  therefrom, 
and  in  the  extraction  thereof,  and  in  the  use  of  cer- 
tain drugs  and  medicines  and  unclean  and  defective 
and  unwholesome  instruments,  and  in  not  using 
proper  care,  attention,  and  medicaments,  appliances, 
and  skill,  and  the  treatment  of  said  lower  left  jaw, 
and  by  and  through  the  negligence  and  carelessness, 
default,  and  unskillfulness  of  said  defendant  in  so 
treating  and  taking  care  of  the  plaintiff's  lower  left 
jaw,  and  by  the  use  of  instruments  that  were  Unclean 
and  unfit  for  use,  which  were  used  in  penetrating 
said  left  lower  jaw  of  plaintiff,  the  blood  of  plain- 
tiff's left  lower  jaw  was^  poisoned  and  caused  to  be- 
come swollen,  inflamed  and  diseased,  and  plaintiff  was 
thereby  rendered  sick  and  greatly  injured  in  her 
health  and  constitution  and  made  to  suffer  much 
pain/' 

The  remainder  of  the  averment  is  devoted  to  a 
recital  of  the  resultant  injuries  and  the  amount  of 
damage. 

The  answer  traverses  the  complaint  except  as  to 
the  employment,  the  teeth  extracted,  and  the  corpo- 
rate character  of  the  defendant,  and  charges  con- 
tributory negligence  on  the  part  of  the  plaintiff  in 
that  she  did  not  obey  instructions  to  come  frequently 
to  the  oflSce  for  treatment  until  the  jaw  should  be 
healed;  and  that  she  neglected  properly  to  care  for 
and  have  the  jaw  treated.  This  in  turn  was  denied 
by  the  reply.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appeals. 

It  will  be  noted  at  the  outset  that  according  to  the 
complaint  the  defendant  was  not  employed  to  hunt 
out  concealed  and  broken  roots  of  teeth,  but  to  **  ex- 
tract certain  teeth.''  There  is  no  pretense  in  the 
complaint  that  the  defendant  extracted,  or  was  to  ex- 


646  Engstrom  v.  Wise  Dental  Co.  [97  Or. 

tract,  any  other  than  those  that  were  actually  taken 
from  the  mouth  of  the  plaintiff.  To  extract  other 
teeth  or  concealed  roots  of  teeth  would  not  be  within 
the  scope  of  the  contract  alleged. 

As  to  the  use  of  instruments,  the  complaint  does 
not  charge  the  defendant  with  using  a  dean  instru- 
ment unskillfuUy  so  as  to  infect  the  jaw,  but  with 
using  unclean  instruments,  by  reason  of  which  the 
plaintiff's  blood  ''was  poisoned  and  caused  to  become 
swollen,  inflamed,  and  diseased,  *'  Whatever  that  may 
mean.  Aside  from  the  charge  that  the  defendant 
used  unclean  and  unfit  instruments  ''which  were 
used  in  penetrating  said  left  lower  jaw  of  the  plain- 
tiff," the  complaint  does  not  state  what  the  defend- 
ant did  that  should  not  have  been  done,  or  what  it 
failed  to  do  that  it  should  have  done.  The  contro- 
versy centers  around  the  charge  that  the  defendant 
used  an  unclean  instrument  in  penetrating  the  plain- 
tiff's jaw.  The  substance  of  her  grievance  is  that 
her  jaw  became  infected  after  the  extraction  of  her 
teeth,  and  she  attempts  to  attribute  that  to  the  de- 
fendant. 

Another  principle  to  have  in  mind  as  we  proceed  is 
that  in  treating  a  surgical  case  the  operator  who  with 
reasonable  diligence  employs  the  skill  of  which  he  is 
possessed  is  not  liable  for  an  error  of  judgment,  and 
the  mere  fact  that  an  untoward  result  ensues  is  not 
evidence  of  negligence:  HUls  v.  Shaw,  69  Or.  460  (137 
Pac.  229),  and  precedents  there  cited. 

The  testimony  discloses  that  the  plaintiff  went  in 
company  with  Mrs.  Alama  to  the  defendant's  dental 
rooms  three  times.  The  first  time,  she  contract^ 
with  the  defendant  to  extract  some  teeth  from  the 
upper  jaw  and  three  others  from  the  lower  jaw,  and 
to  make  her  an  upper  and  a  lower  plate  of  artificial 
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teeth.  The  plaintiff  herself  testifies  in  substance 
that  at  the  first  visit  the  dentist  extracted  twelve 
upper  teeth  and  *Hhere  was  a  little  pain,  not  much.'* 
In  a  week  she  and  her  friend  went  again,  when  the 
dentist  pulled  two  teeth  from  the  right  lower  side 
and  one  from  the  left  lower  jaw.  She  said  the  latter 
was  a  sound  tooth,  but  ''he  said  it  had  to  be  pulled 
so  as  to  fit  the  upper  plate,  and  I  consented.  *'  She 
says  that  she  returned  about  three  weeks  afterwards, 
**  because  the  tooth  that  was  pulled  from  the  left  side 
did  not  heal  up  or  get  well.  ^ '  At  that  time,  she  says, 
**we  asked  him  what  was  the  matter  with  that,  if 
there  was  any  root  left,  because  it  was  creating  some 
pain.'*  The  dentist  had  her  get  into  a  chair,  she 
testifies,  ''took  an  instrument  from  the  shelf,  and 
stuck  it  in  where  the  sore  spot  was  in  the  left  jaw. 
He  said  there  was  no  roots  in  there;  that  everything 
was  all  right.'*  She  declares  that  he  did  not  use 
any  water,  wash,  or  spray  in  her  mouth.  She  says 
she  asked  him  why  there  was  such  a  pain  there,  and 
he  wanted  to  know  if  :.t  was  very  sore.  She  replied 
that  "it  was  not  so  very  sore,  but  it  had  quite  a  pain 
in  there  and  ached."    The  witness  continued: 

"He  said  it  was  all  right,  and  to  come  back  in 
about  a  week,  and  then  he  left  the  room.  I  have 
never  seen  him  since." 

She  said  that  her  friend  gave  her  some  water,  as 
she  had  a  bad  taste  in  her  mouth  and  had  to  have 
water.  The  other  teeth  "had  got  well  and  were  all 
right."  She  says  the  operating  dentist  "put  in  the 
instrument  in  only  one  place,"  and,  to  use  her  lan- 
guage, "in  a  few  hours  it  commenced  an  awful 
pain."  Th^  second  day  after  her  last  visit  she  went 
to  Dr.  Sabin,  a  physician  and  surgeon,  who  exam- 
ined it,  and  she  went  home  and  then  to  the  hospital, 
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where,  on  Monday  morning  following  the  Thursday 
of  her  last  visit  to  the  defendant,  Dr.  Sabin  lanced 
the  swelling.  She  testified  that  the  swelling  was  all 
gone  after  about  two  weeksj  but  it  had  not  healed  up 
inside  the  mouth  then.  She  said  some  pus  ran  out  of 
the  gum  until  about  a  month  before  the  trial,  when 
she  had  a  root  pulled  out  by  Dr.  Spalding.  She  said 
she  did  not  discover  that  a  root  was  left  in  the  jaw 
until  an  X-ray  picture  was  taken  about  two  months 
before  the  trial,  and  that  there  was  no  pus  coming 
out  since  the  root  was  extracted;  that  the  pus  dis- 
charge continued  for  about  a  month  or  so  after  leav- 
ing the  hospital,  although  there  was  not  much  run- 
ning out  of  it,  but  after  that  it  commenced  to  get 
worse,  and  continued  until  the  root  was  removed. 
She  said  this  root  was  taken  from  the  same  place 
where  the  tooth  was  pulled.  She  says  two  other 
teeth  were  ** taken  out  in  the  *old  country*  about 
three  years  ago,''  and  were  somewhat  defective  and 
broken;  and  that  there  was  a  little  pain  in  the  lower 
jaw  all  of  the  time.  She  says,  **  before  I  went  there 
the  last  time  it  got  a  little  worse.'' 

Mrs.  Alama  tells  practically  the  same  story  about 
the  plaintiff's  going  to  the  defendant  for  treatment 
But  that  witness  said: 

*  *  She  had  an  awful  time  with  her  upper  gums,  and 
she  said  there  was  only  the  walls  there  and  they 
were  jerking,  and  that  made  it  ache." 

Describing  the  examination  of  the  place  where  the 
tooth  was  extracted  from  the  lower  left  jaw,  the  wit- 
ness said: 

The  dentist  put  the  plaintiff  in  a  chair,  **and  then 
he  took  a  kind  of  instrument  and  stuck  right  in  there 
and  said,  *That  will  be  all  right.  That  is  no  root' 
He  told  her  there  was  no  root  and  no  danger.  I  did 
not  see  him  use  it  before  [putting  it  in  her  mouth]. 
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but  he  took  it  off  the  shelf.    I  don't  know  whether 
it  was  washed  or  nof 

*  *  Q.  Now,  did  yon  notice  whether  or  not  he  did  any- 
thing towards  sterilizing  or  cleaning  that  instrument 
before  he  put  it  in  her  jawT 

*'A.  No,  he  did  not;  he  just  took  it  from  the  shelf 
and  stuck  it  right  into  her  mouth." 

She  also  said  there  was  a  little  swelling,  but  not 
very  much,  before  going  to  the  oflSce  the  third  time. 

Mrs.  Cronan,  for  whom  the  plaintiff  worked  at  the 
time,  said  her  face  was  not  right  and  was  hurting  her 
before  the  last  visit. 

Dr.  Sabin,  the  surgeon  to  whom  the  plaintiff  went, 
was  asked: 

**What  was  the  nature  of  the  infection  or  the  cause 
of  itt 

"A.  Well,  that  is  something  that  is  pretty  hard 
to  determine.  Of  course,  we  knew  she  had  an  ex- 
traction of  a  tooth,  and  we  considered  it  was 
secondary  infection  from  that.  •  •  Well,  a  primary 
infection  at  the  point  where  the  tooth  was  ex- 
tracted, and  a  secondary  infection  extending  through 
the  tissues  and  down  the  lymph  spaces  to  some  other 
point. 

**Q.  I  want  to  know  what  caused  that  swelling 
there  and  the  infection. 

**A.  Well,  it  is  a  bacterial  infection,  of  course,  but 
what  nature  it  was  would  be  almost  impossible  to 
determine.  Some  of  the  bacteria  that  are  in  the 
mouth  and  it  would  get  in  that  way  into  the  primary 
infection,  into  the  primary  source  of  the  infection.  *' 

Eef erring  to  the  other  teeth  that  had  been  removed, 
he  was  asked: 

**If  it  would  be  infection  from  the  mouth,  I  will 
ask  you  whether  or  not  it  would  have  been  as  likely 
to  infect  the  others  as  that  tooth  T 

*  ^  A.  Why,  yes,  theoretically  so ;  yes,  sir.  •  •  Surely, 
any  instrument  that  might  have  infection  on  it  will 
carry  infection  into  the  tissues,  even  though  it  were 
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properly  sterilized,  if  it  were  passed  through  an  in- 
fected area,  and  all  wounds  in  the  mouth  are  in- 
fected.   It  might  affect  it  that  way  surely.  •  • 

**Q.  Would  it  be  considered  an  infected  field  if  it 
was  in  the  mouth  or  in  the  jaw  where  a  tooth  had 
been  removed  about  three  weeks  before,  and  which 
had  not  healed  t 

*'A.  It  would  be  invariably  an  infected  field.  •  •  If 
the  probe  was  introduced  simply  into  infected  area,  it 
would  not  make  any  difference  what  you  did,  because 
it  would  not  help  it  or  do^  any  harm;  but,  if  it  went 
through  into  uninfected  tissue,  there  ought  to  be  some 
methods  taken  to  prevent  the  extending  of  that  in- 
fection. 

*'Q.  Would  that  have  been  probable  in  inserting  a 
probe  in  the  jaw  such  as  I  describe? 

**A.  I  do  not  know.  I  do  not  know  how  far  along 
the  healing  of  that  wound  had  progressed.  •  * 

**Q.  Suppose  there  was  an  abscess  under  a  tooth 
and  the  tooth  was  removed,  what  effect  would  that 
have  on  the  abscess  T 

**A.  Well,  usually  that  destroys  the  abscess;  in 
other  words,  it  gives  drainage,  which  would  be  a  de- 
sirable thing  in  any  abscess. 

**Q.  If  a  tooth  had  been  removed  for  a  period  of 
three  weeks  and  had  an  abscess  there,  do  you  think 
the  patient  would  have  had  any  notice  of  it,  or  no- 
ticed any  ill  effects  of  it  within  that  timet 

**A.  Well,  except  under  the  possible  condition  that 
there  might  have  been  something  over  the  top  of  the 
infection  that  was  there,  and  sealing  it  in  again. 

**Q.  Supposing  the  tooth  was  sound  and  no  fault 
found  with  it,  no  trouble  with  the  tooth  whatever,  but 
simply  removed  for  the  purpose  of  putting  in  a  plate 
because  it  would  be  in  the  way.  Would  the  pulling  of 
it  create  such  a  condition  as  you  found  in  this  jaw, 
the  mere  pulling  of  a  tooth  T 

*  *  A.  That  is  a  possibility,  yes.  You  have  a  raw, 
open  wound  which  may  be  infected. 

'*Q.  But,  if  it  was  caused  by  the  pulling,  how  long 
would  it  be  before  it  would  develop! 
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^'A.  Oh,  that  is  impossible  to  make  any  definite 
statement  about  that. 

**Q.  Approximately  t 

**A.  Anywhere  between  three  days,  three  or  four 
days,  and  ten  days,  something  of  that  sort. 

''Q.  Doctor,  if  it  were  admitted  that  in  that  same 
jaw  there  was  the  root  of  a  tooth  which  did  not  come 
out,*  would  it  be  possible  for  an  abscess  to  lie  concealed 
at  the  bottom  of  that  root  without  being  discovered 
at  the  time  of  the  extraction  of  the  tooth  t 

**A.  I  should  judge  so;  yes. 

"Q.  And  would  the  removal  of  any  neighboring 
teeth  be  apt  to  disturb  the  surrounding  of  that  ab- 
scess so  that  it  might  develop  into  the  condition  in 
which  you  found  this  patient  f  •  •  If  a  sound  tooth 
were  removed  leaving  in  the  jaw  this  root,  would  it 
be  possible  for  an  abscess  to  lie  concealed  at  the  bot- 
tom of  this  root  without  being  detected  by  the  dentist 
at  the  timet 

**A.  Yes.^' 

Dr.  Spalding,  a  dentist,  witness  for  the  plaintiff, 
testified  that  he  extracted  the  root  of  the  third  molar 
within  thirty  or  forty  days  prior  to  the  trial.  Speak- 
ing of  the  root  left  in  the  lower  left  jaw,  he  said : 

If  there  was  considerable  pain  and  something 
had  to  be  done,  **the  only  thing  to  do  is  to  give  an 
anesthetic  and  pull  it  out.  If  there  was  not  very 
much  pain,  we  generally  leave  those  tissues  come 
down  to  place,  a  process  of  absorbing,  and  they  are 
easily  taken  out  afterwards.  If  there  is  considerable 
pain,  I  would  administer  treatment.  There  is  no  pre- 
scribed treatment  at  all.  The  injection  of  an  instru- 
ment would  not  necessarily  be  a  cause  of  pain  or 
swelling.  If  there  was  a  slight  swelling  of  the  jaw 
before  the  instrument  was  injected,  I  would  not  say 
the  swelling  was  caused  by  the  injection  of  the  in- 
strument. '  ^ 

This  constitutes  a  circumstantial  resume  of  all  the 
testimony  on  behalf  of  the  plaintiff  relating  to  the 
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properly  sterilized,  if  it  were  passed  through  an  in- 
fected area,  and  all  wounds  in  the  mouth  are  in- 
fected.   It  might  affect  it  that  way  surely.  •  • 

'*Q.  Would  it  be  considered  an  infected  field  if  it 
was  in  the  mouth  or  in  the  jaw  where  a  tooth  had 
been  removed  about  three  weeks  before,  and  which 
had  not  healed  t 

**A.  It  would  be  invariably  an  infected  field.  *  •  If 
the  probe  was  introduced  simply  into  infected  area,  it 
would  not  make  any  difference  what  you  did,  because 
it  would  not  help  it  or  do^  any  harm ;  but,  if  it  went 
through  into  uninfected  tissue,  there  ought  to  be  some 
methods  taken  to  prevent  the  extending  of  that  in- 
fection. 

**Q.  Would  that  have  been  probable  in  inserting  a 
probe  in  the  jaw  such  as  I  describe? 

**A.  I  do  not  know.  I  do  not  know  how  far  along 
the  healing  of  that  wound  had  progressed.  •  • 

**Q.  Suppose  there  was  an  abscess  under  a  tooth 
and  the  tooth  was  removed,  what  effect  would  that 
have  on  the  abscess  T 

**A.  Well,  usually  that  destroys  the  abscess;  in 
other  words,  it  gives  drainage,  which  would  be  a  de- 
sirable thing  in  any  abscess. 

**Q.  If  a  tooth  had  been  removed  for  a  period  of 
three  weeks  and  had  an  abscess  there,  do  you  think 
the  patient  would  have  had  any  notice  of  it,  or  no- 
ticed any  ill  effects  of  it  within  that  timet 

**A.  Well,  except  under  the  possible  condition  that 
there  might  have  been  something  over  the  top  of  the 
infection  that  was  there,  and  sealing  it  in  again. 

*'Q.  Supposing  the  tooth  was  sound  and  no  fault 
found  with  it,  no  trouble  with  the  tooth  whatever,  but 
simply  removed  for  the  purpose  of  putting  in  a  plate 
because  it  would  be  in  the  way.  Would  the  pulling  of 
it  create  such  a  condition  as  you  found  in  this  jaw, 
the  mere  pulling  of  a  tooth  t 

*  *  A.  That  is  a  possibility,  yes.  You  have  a  raw, 
open  wound  which  may  be  infected. 

**Q.  But,  if  it  was  caused  by  the  pulling,  how  long' 
would  it  be  before  it  would  develop? 
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*'A.  Oh,  that  is  impossible  to  make  any  definite 
statement  about  that. 

**Q.  Approximately? 

**A.  Anywhere  between  three  days,  three  or  four 
days,  and  ten  days,  something  of  that  sort. 

*'Q.  Doctor,  if  it  were  admitted  that  in  that  same 
jaw  there  was  the  root  of  a  tooth  which  did  not  come 
out,*  would  it  be  possible  for  an  abscess  to  lie  concealed 
at  the  bottom  of  that  root  without  being  discovered 
at  the  time  of  the  extraction  of  the  tooth  t 

**A.  I  should  judge  so;  yes. 

**Q.  And  would  the  removal  of  any  neighboring 
teeth  be  apt  to  disturb  the  surrounding  of  that  ab- 
scess so  that  it  might  develop  into  the  condition  in 
which  you  found  this  patient?  •  •  If  a  sound  tooth 
were  removed  leaving  in  the  jaw  this  root,  would  it 
be  possible  for  an  abscess  to  lie  concealed  at  the  bot- 
tom of  this  root  without  being  detected  by  the  dentist 
at  the  time? 

**A.  Yes/' 

Dr.  Spalding,  a  dentist,  witness  for  the  plaintiff, 
testified  that  he  extracted  the  root  of  the  third  molar 
within  thirty  br  forty  days  prior  to  the  trial.  Speak- 
ing of  the  root  left  in  the  lower  left  jaw,  he  said : 

If  there  was  considerable  pain  and  something 
had  to  be  done,  '*the  only  thing  to  do  is  to  give  an 
anesthetic  and  pull  it  out.  If  there  was  not  very 
much  pain,  we  generally  leave  those  tissues  come 
down  to  place,  a  process  of  absorbing,  and  they  are 
easily  taken  out  afterwards.  If  there  is  considerable 
pain,  I  would  administer  treatment.  There  is  no  pre- 
scribed treatment  at  all.  The  injection  of  an  instru- 
ment would  not  necessarily  be  a  cause  of  pain  or 
swelling.  If  there  was  a  slight  swelling  of  the  jaw 
before  the  instrument  was  injected,  I  would  not  say 
the  swelling  was  caused  by  the  injection  of  the  in- 
strument. ' ' 

This  constitutes  a  circumstantial  resume  of  all  the 
testimony  on  behalf  of  the  plaintiff  relating  to  the 
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uncleanliness  of  the  instnunent  used,  and  the  infeo- 
tion  of  her  jaw.  At  this  point  the  defendant  moved 
for  a  judgment  of  nonsuit,  which  was  denied  and  an 
exception  taken.  ' 

On  behalf  of  the  defendant,  Miss  Newman  testified 
that  at  the  times  the  plaintiff  visited  the  defendant's 
dental  rooms  she  was  an  assistant  there.  She  says 
the  instruments  were  always  put  in  a  solution  of  lysol 
and  were  always  given  a  formaldehyde  sterilization 
until  they  were  used  for  the  patient 

**Q.  Was  it  the  habit  of  the  doctor  to  pick  them  up 
and  sterilize  them  just  before  he  put  the  instrument 
in  the  mouth  f 

**A.  No;  they  were  always  sterilized  first 

**Q.  So  that  when  they  were  laid  on  this  long  table 
ready  for  use,  are  they  sterilized  or  unsterilizedf 

**A.  They  were  sterilized.'' 

Dr.  Fixott,  a  dentist,  testified  about  a  skiagraph 
taken  January  30,  1919,  of  the  plaintiff's  lower  left 
jaw,  which  showed  a  piece  of  the  root  of  a  molar, 
probably  the  second,  with  an  abscess  at  the  apex 
buried  under  soft  tissue,  that  could  not  be  detected 
by  ocular  examination.  Speaking  of  the  effect  of  an 
ulcerated  tooth,  he  testified  in  substance  that,  if  the 
patient  was  in  first-class  physical  condition  and  re- 
sistance was  great,  it  would  overcome  a  great  deal  of 
infection  and  it  would  not  appear.  On  the  other 
hand,  if  the  patient's  health  was  below  par,  it  could 
appear  at  almost  any  time;  further,  a  disturbance  of 
any  kind  could  cause  an  abscess  to  appear,  for  in- 
stance, the  wearing  of  a  plate,  the  disturbance  of  the 
tissues,  traumatic  bump,  or  the  extraction  of  any 
other  piece;  anything  of  that  kind  that  would  dis- 
turb the  tissues  would  cause  superactivity  of  the 
germs  in  the  pus  surrounding  the  abscess  which 
would  cause  that  to  become  active ;  also,  that  an  acute 


Nov.  1920.]      Engstbom  v.  Wise  Dental  Go.  653 

abscess  can  form  very  quickly  from  disturbance  of  a 
local  abscess  that  has  given  no  evidence  of  trouble. 
Dr.  Boss,  a  witness  for  the  defendant,  examined  the 
plaintiff  December  18,  1918,  and  found  a  pin-point 
opening  one-half  inch  back  of  the  first  bicuspi4,  which 
discharged  pus  on  pressure,  and  there  was  a  small 
healed  dimple  immediately  back  of  the  first  bicuspid, 
indicating  recent  extraction  of  the  secon^  bicuspid. 
Dr.  Fellows,  the  operating  dentist  who  extracted  the 
plaintiff's  teeth,  said  she  came  first  on  April  4,  1918, 
and  had  a  lot  of  bad  roots  in  both  the  upper  and 
lower  jaws.  He  said  he  cautioned  her  particularly 
to  keep  the  mouth  washed  out  with  hot  salt  water 
many  times  a  day,  and  if  it  got  sore  to  come  back 
and  let  him  attend  to  it.  He  says  he  took  the  teeth 
out  just  as  easily  as  he  could,  and  that  *'they  were 
in  bad  condition;  the  roots  had  abscesses  on  them, 
and  when  you  take  out  a  root  like  that  it  has  a  little 
Bax5  hanging  on  it  like  a  pea  untU  the  tooth  dries  up 
and  there  is  a  little  piece  generally  hangs  on  to  the 
tooth  and  sometimes  it  does  not.'*  He  says  that  one 
week  later,  after  the  first  visit,  the  plaintiff  came 
again,  when  he  extracted  a  molar  and  a  bicuspid 
from  the  right  lower  jaw,  and  the  second  bicuspid 
from  the  left  lower  jaw.  The  latter  was  a  sound 
tooth,  he  says,  but  crooked,  so  that  it  had  to  be  pulled 
to  make  the  plate  fit  properly.  He  says  it  came  out 
perfectly  and  that  there  was  nothing  left;  also,  that 
the  root  extracted  later  by  Dr.  Spalding  and  intro- 
duced in  evidence  is  the  root  of  a  molar. 

"When  the  plaintiff  came  the  last  time.  Dr.  Fellows 
discovered  that  the  place  where  he  had  extracted  the 
bicuspid  from  the  left  jaw  was  a  little  bit  inflamed, 
and  he  took  an  explorer  and  put  it  into  the  socket. 
He  described  an  explorer,  saying,  *'It  is  a  little 
sharp  pointed  instrument''    He  says  that  as  soon  as 
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derance  of  the  evidence  that  the  injury  was  wholly  or 
partly  the  result  of  that  cause  which  would  render 
the  defendant  liable.  If  the  evidence  in  this  case 
leaves  it  just  as  probable  that  the  condition  was  the 
result  of  one  cause  as  much  as  the  other,  the  plain- 
tiff cannot  recover.'* 

We  thus  have  a  case  in  which  the  complaint  is 
based  upon  the  charge  that  the  instrument  used  was 
unclean  and  unfit,  in  support  of  which  there  is  no  tes- 
timony whatever  for  the  plaintiff  tending  to  show 
that  such  was  the  condition  of  the  instrument; 
while,  on  the  other  hand,  the  undisputed  testimony 
for  the  defendant  is  that  the  instrument  was  steril- 
ized, not  necessarily  by  the  operating  dentist  himself, 
but  by  his  assistant.  It  is  not  a  fair  construction  of 
his  evidence  to  hang  it  all  upon  the  isolated  state- 
ment which  he  made,  ^'I  did  not  sterilize  the  instru- 
ment. ' ' 

We  have  also  the  testimony  of  the  expert  witnesses 
to  the  effect  that  a  tooth  or  fragmentary  root  ulcer- 
ated at  the  apex  will  become  the  active  cause  of 
swelling  and  abscess  when  disturbed  by  the  extraction 
of  other  teeth,  or  by  a  diminution  of  the  patient's 
power  to  resist  the  attack  hitherto  latent  in  the  dis- 
eased tooth.  We  have  the  expert  statement  that 
there  are  infective  germs  in  the  mouth  which  would 
attack  the  wound  of  extraction  and  cause  infection. 

Viewed  in  the  light  of  the  expert  testimony,  the 
fact  that  there  was  swelling,  with  soreness,  where  the 
second  bicuspid  had  been  extracted  from  the  lower 
jaw,  would  indicate  that  active  infection  had  begun 
before  the  third  visit  of  the  plaintiff  to  the  defend- 
ant's dental  rooms.  All  of  these  things  plainly  indi- 
cate that  it  is  a  matter  of  speculation  whether  the 
abscess  which  caused  the  plaintiff's  suffering  was  at- 
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From  the  case  made  by  the  testimony  for  the  plain- 
tiff, the  charge  that  the  instrument  used  was  unclean 
and  unfit  is  utterly  without  support.  On  the  other 
hand,  the  testimony  for  the  defendant,  that  of  Dr. 
Fellows,  and  the  attendant,  is  positive  that  the  in- 
strument was  sterilized  before  being  used  in  the 
mouth  of  the  plaintiff.  They  are  utterly  undisputed 
on  this  subject.  In  other  words,  the  plaintiff's  wit- 
nesses did  not  know  whether  the  instrument  was  ster- 
ilized or  not,  while  those  for  the  defendant,  positively 
declared  that  it  was.  Speaking  about  such  a  situation, 
Mr.  Justice  Allen  in  Nevinger  v.  Hatm^  197  Mo.  App. 
416  (196  S.  W.  39),  a  case  as  nearly  like  the  present 
as  one  could  be  like  another,  used  this  language : 

'*  Defendant  *s  testimony,  uncontradicted,  is  that  he 
sterilized  his  instruments  before  putting  them  away 
in  the  case  wherein  they  were  kept  when  not  in  use. 
Plaintiff  contends  that  this  testimony  should  not  be 
reckoned  with,  for  the  reason  that  the  jury  could  dis- 
regard it  if  they  saw  fit.  But  the  doctrine  for  which 
appellant  contends  in  this  connection  does  not  mean 
that  where  the  burden  is  on  the  plaintiff  to  show  a 
failure  to  do  any  act,  and  the  defendant's  evidence 
that  he  did  do  it  is  uncontradicted,  then  the  jury  may 
not  only  disbelieve  his  evidence,  but  may  take  such 
disbelief  as  supplying  the  affirmative  evidence  re- 
quired of  plaintiff.  (Citing  authorities.)  Plaintiff  ad- 
duced no  evidence  tending  to  show  a  failure  on  de- 
fendant's part  to  sterilize  his  instruments  before  thus 
putting  them  away." 

Apropos  of  this  situation,  the  defendant  here  made 
a  timely  request  of  the  court  to  instruct  the  jury  as 
follows : 

''Where  there  are  two  or  more  possible  causes  of 
the  condition  from  which  plaintiff  suffered,  for  one 
or  more  of  which  the  defendant  is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must  show  by  a  prepon- 
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timony,  Mr.  Justice  McBbidb,  who  wrote  the  opinioiii 
used  this  language: 

**Now,  from  this  testimony,  which  is  wholly  from 
plaintiff's  witnesses,  there  may  be  drawn  several  in- 
ferences: (1)  That  the  inflammation  which  ensued 
upon  the  21st  was  a  mere  phase  of  an  infection 
already  shown  to  exist  in  the  wound;  (2)  that  it  arose 
from  plaintiff's  activities  around  the  race-track  at 
Boise;  (3)  that  it  came  from  unsteriTized  dressings 
applied  by  Mrs.  Simms  before  plaintiff's  departure 
to  Boise;  or  (4)  that  it  arose  f rom  \insanitary  condi- 
tion existing  in  the  jail  at  Huntington.  There  is  no 
evidence  which  has  a  tendency  to  show  from  which- 
of  these  causes  the  subsequent  aggravated  condition 
arose.  It  might  have  been  from  any  one  of  them, 
or,  if  there  exists  any  reason  to  differentiate,  the 
first  of  the  possible  causes  would  seem  the  most  prob- 
able, as  there  can  be  no  question  under  plaintiff's 
own  testimony  but  that  some  infection  resulting  in 
a  discharge  of  pus  existed  at  the  time  he  left .  for 
Boise.  That  his  arm  was  not  in  an  entirely  satisfac- 
tory^ condition  while  at  and  returning  from  Boise  is 
shown  by  his  complaint,  which  alleges  that  he  was 
*  suffering  from  a  recently  amputated  arm  and  was 
then  on  his  way  to  consult  his  regular  physician.' 
When  the  evidence  leaves  the  case  in  such  a  situa- 
tion that  the  jury  will  be  required  to  speculate  and 
guess  which  of  several  possible  causes  occasioned  the 
injury,  that  part  of  the  case  should  be  withdrawn 
from  .their  consideration":  Citing  Armstrong  v.  Town 
of  Cosmopolis,  32  Wash.  110  (72  Pac.  1038). 

In  Medsker  v.  Portland  Ry.,  L.  £  P.  Co.,  81  Or.  63 
(158  Pac.  272),  a  case  where  a  lineman  fell  from  a 
pole  carrying  electric  wires,  Mr.  Chief  Justice  Moobb 
reviewed  the  testimony  and  said: 

**This  constitutes  the  entire  testimony  relating  to 
the  cause  of  the  injury.  The  death  was  undoubtedly 
occasioned  by  the  fall,  but  whether  the  descent  re- 
sulted from  coming  in  contact  with  the  south  guy 
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wire,  or  was  caused  by  the  deceased  losing  his  bal- 
ance, is  problematical/' 

He  then  cites  the  Spain  case,  78  Or.  355  (153  Pac. 
470,  Ann.  Cas.  1917E,  1104),  as  controlling,  so  that 
the  judgment  for  the  defendant  on  a  directed  verdict 
was  affirmed.  In  Shaw  v.  New  Year  Gold  Sfines  Co., 
31  Mont.  138  (77  Pac.  515),  a  case  covering  a  charge 
of  negligence  to  the  injury  of  the  plaintiff,  the  rule 
is  thus  stated: 

'*The  burden  of  proof  is  upon  plaintiff,  and  is  not 
satisfied  if  the  conclusion  to  be  reached  from  the  tes- 
timony offered  is  merely  a  matter  of  conjecture.  If 
such  conclusion  be  equally  consistent  with  the  truth 
of  the  allegations,  and  with  some  other  theory  or 
theories  inconsistent  therewith,  it  becomes  a  mere 
conjecture,  and  the  rule  of  the  burden  of  proof  is  not 
satisfied.  Thus,  in  an  ordinary  case  of  negligence, 
like  the  one  under  consideration,  plaintiff  has  the 
burden  of  proving  the  negligence  of  defendant  as  al- 
leged, and  also  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injury.  If  the  testimony 
leaves  either  the  existence  of  negligence  of  defendant, 
or  that  such  negligence  was  the  proximate  cause  of 
the  injury,  to  conjecture,  it  is  insufficient  to  establish 
plaintiff's  case.  If  the  conclusion  to  be  reached  from 
the  testimony  is  equally  consonant  with  some  theory 
inconsistent  with  either  of  the  issues  to  be  proven,  it 
does  not  tend  to  prove  them,  within  the  meaning  of 
the  rule  above  announced.  The  use  of  the  word  'tend' 
does  not  contemplate  conjecture.  It  contemplates 
that  the  testimony  has  a  tendency  to  prove  the  alle- 
gations of  the  complaint,  and  not  some  other  theory 
inconsistent  therewith. ' ' 

Parmelee  v.  Chicago,  M.  <&  St.  P.  Ry.  Co.,  92  Wash. 
185  (158  Pac.  977),  was  a  case  where  an  adminis- 
trator sued  to  recover  damages  for  the  death  of  her 
decedent  who  was  killed  while  in  performance  of  his 
duties  as  a  brakeman  in  the  employ  of  the  defendant. 
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uncleanliness  of  the  instriunent  used,  and  the  infec- 
tion of  her  jaw.  At  this  point  the  defendant  moved 
for  a  judgment  of  nonsuit,  which  was  denied  and  an 
exception  taken.  ' 

On  behalf  of  the  defendant,  Miss  Newman  testified 
that  at  the  times  the  plaintiff  visited  the  defendant's 
dental  rooms  she  was  an  assistant  there.  She  says 
the  instruments  were  always  put  in  a  solution  of  lysol 
and  were  always  given  a  formaldehyde  sterilization 
until  they  were  used  for  the  patient 

* '  Q.  Was  it  the  habit  of  the  doctor  to  pick  them  up 
and  sterilize  them  just  before  he  put  the  instrument 
in  the  mouth  t 

*'A.  No;  they  were  always  sterilized  first. 

*'Q.  So  that  when  they  were  laid  on  this  long  table 
ready  for  use,  are  they  sterilized  or  imsterilized  f 

''A.  They  were  sterilized.'* 

Dr.  Fixott,  a  dentist,  testified  about  a  skiagraph 
taken  January  30,  1919,  of  the  plaintiff's  lower  left 
jaw,  which  showed  a  piece  of  the  root  of  a  molar, 
probably  the  second,  with  an  abscess  at  the  apex 
buried  under  soft  tissue,  that  could  not  be  detected 
by  ocular  examination.  Speaking  of  the  effect  of  an 
ulcerated  tooth,  he  testified  in  substance  that,  if  the 
patient  was  in  first-class  physical  condition  and  re- 
sistance was  great,  it  would  overcome  a  great  deal  of 
infection  and  it  would  not  appear.  On  the  other 
hand,  if  the  patient's  health  was  below  par,  it  could 
appear  at  almost  any  time;  further,  a  disturbance  of 
any  kind  could  cause  an  abscess  to  appear,  for  in- 
stance, the  wearing  of  a  plate,  the  disturbance  of  the 
tissues,  traumatic  bump,  or  the  extraction  of  any 
other  piece;  anything  of  that  kind  that  would  dis- 
turb the  tissues  would  cause  superactivity  of  the 
germs  in  the  pus  surrounding  the  abscess  which 
would  cause  that  to  become  active ;  also,  that  an  acute 
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abscess  can  form  very  quickly  from  disturbance  of  a 
local  abscess  that  has  given  no  evidence  of  trouble. 
Dr.  Boss,  a  witness  for  the  defendant,  examined  the 
plaintiff  December  18,  1918,  and  found  a  pin-point 
opening  one-half  inch  back  of  the  first  bicu8pi4,  which 
discharged  pus  on  pressure,  and  there  was  a  small 
healed  dimple  immediately  back  of  the  first  bicuspid, 
indicating  recent  extraction  of  the  secon^  bicuspid. 
Dr.  Fellows,  the  operating  dentist  who  extracted  the 
plaintiff's  teeth,  said  she  came  first  on  April  4,  1918, 
and  had  a  lot  of  bad  roots  in  both  the  upper  and 
lower  jaws.  He  said  he  cautioned  her  particularly 
to  keep  the  mouth  washed  out  with  hot  salt  water 
many  times  a  day,  and  if  it  got  sore  to  come  back 
and  let  him  attend  to  it.  He  says  he  took  the  teeth 
out  just  as  easily  as  he  could,  and  that  *'they  were 
in  bad  condition;  the  roots  had  abscesses  on  them, 
and  when  you  take  out  a  root  like  that  it  has  a  little 
sac  hanging  on  it  like  a  pea  until  the  tooth  dries  up 
and  there  is  a  little  piece  generally  hangs  on  to  the 
tooth  and  sometimes  it  does  nof  He  says  that  one 
week  later,  after  the  first  visit,  the  plaintiff  came 
again,  when  he  extracted  a  molar  and  a  bicuspid 
from  the  right  lower  jaw,  and  the  second  bicuspid 
from  the  left  lower  jaw.  The  latter  was  a  sound 
tooth,  he  says,  but  crooked,  so  that  it  had  to  be  pulled 
to  make  the  plate  fit  properly.  He  says  it  came  out 
perfectly  and  that  there  was  nothing  left;  also,  that 
the  root  extracted  later  by  Dr.  Spalding  and  intro- 
duced in  evidence  is  the  root  of  a  molar. 

When  the  plaintiff  came  the  last  time,  Dr.  Fellows 
discovered  that  the  place  where  he  had  extracted  the 
bicuspid  from  the  left  jaw  was  a  little  bit  inflamed, 
and  he  took  an  explorer  and  put  it  into  the  socket. 
He  described  an  explorer,  saying,  **It  is  a  little 
sharp  pointed  instrument"    He  says  that  as  soon  as 
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he  put  the  instniinent  into  the  plaintiff  *s  mouth,  the 
gums  bled  a  little,  and  he  immediately  put  tincture 
of  iodine  in  the  socket  with  a  little  absorbent  cot- 
ton, which  he  always  had  ready  '*if  the  gum  is  cut 
or  anything,  because  tincture  of  iodine  I  believe  is  the 
very  best  antiseptic  a  person  can  get.''  As  to  the 
cleanliness  of  the  instrument,  he  testified: 

''Every  instrument,  every  time  we  use  it,  is  put  on 
the  bracket  and  is  not  used  again  in  any  other 
patient's  mouth  until  it  is  sterilized  on  the  electric 
sterilizer.  But  lots  of  times,  even  if  I  have  used  this 
instrument  on  a  person  and  I  put  it  down,  I  dip  it  in 
a  ten  per  cent  solution  of  lysol  before  I  put  it  back. 
I  don't  always  do  it,  but  I  do  it  lots  of  times.  •  •  I 
would  not  swear  I  did  that  on  this  occasion.  It  is  a 
very  hard  thing  to  remember.  It  is  a  habit  a  den- 
tist gets  into.  *  •  Well,  I  know  these  instruments 
were  sterilized  before  they  were  put  on  my  bracket 
to  use.  I  know  that,  absolutely,  they  were  steril- 
ized." 

He  also  testified  that  he  inserted  the  explorer  in 
her  mouth  only  once  and  did  not  use  it  on  her  again. 
This  accords  with  the  statements  of  the  plaintiff  and 
Mrs.  Alama.  He  declared  that  the  plaintiff's  trouble 
was  caused  from  ''that  root  that  was  in  there,  away 
back. ' '  He  said  he  would  not  have  used  the  explorer, 
but  "she  asked  me  if  there  was  a  root  down  there 
and  I  went  down  to  see."  He  said  that  he  did  not 
sterilize  the  instrument  immediately  before  using  it 
in  her  mouth,  as  "it  was  sterilized  before  it  was 
brought  to  me.  I  did  not  sterilize  the  instrument" 
In  rebuttal,  the  plaintiff  testified  in  substance  that 
the  instrument  shown  her  was  not  the  kind  of  an  in- 
strument Dr.  Fellows  used  on  her  jaw.  She  said  that 
the  one  so  used  was  straight  and  sharp  and  had  no 
crook  on  it  like  the  one  shown  in  court 
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From  the  case  made  by  the  testimony  for  the  plain- 
tiff,  the  charge  that  the  instrument  used  was  unclean 
and  unfit  is  utterly  without  support.  On  the  other 
handy  the  testimony  for  the  defendant,  that  of  Dr. 
Fellows,  and  the  attendant,  is  positive  that  the  in- 
strument was  sterilized  before  being  used  in  the 
mouth  of  the  plaintiff.  They  are  utterly  undisputed 
on  this  subject.  In  other  words,  the  plaintiff's  wit- 
nesses did  not  know  whether  the  instrument  was  ster- 
ilized or  not,  while  those  for  the  defendant,  positively 
declared  that  it  was.  Speaking  about  such  a  situation, 
Mr.  Justice  Allen  in  Nevinger  v.  Hav/n,  197  Mo.  App. 
416  (196  S.  W.  39),  a  case  as  nearly  like  the  present 
as  one  could  be  like  another,  used  this  language : 

**  Defendant 's  testimony,  uncontradicted,  is  that  he 
sterilized  his  instruments  before  putting  them  away 
in  the  case  wherein  they  were  kept  when  not  in  use. 
Plaintiff  contends  that  this  testimony  should  not  be 
reckoned  with,  for  the  reason  that  the  jury  could  dis- 
regard it  if  they  saw  fit.  But  the  doctrine  for  which 
appellant  contends  in  this  connection  does  not  mean 
that  where  the  burden  is  on  the  plaintiff  to  show  a 
failure  to  do  any  act,  and  the  defendant's  evidence 
that  he  did  do  it  is  uncontradicted,  then  the  jury  may 
not  only  disbelieve  his  evidence,  but  may  take  such 
disbelief  as  supplying  the  affirmative  evidence  re- 
quired of  plaintiff.  (Citing  authorities.)  Plaintiff  ad- 
duced no  evidence  tending  to  show  a  failure  on  de- 
fendant's part  to  sterilize  his  instruments  before  thus 
putting  them  away." 

Apropos  of  this  situation,  the  defendant  here  made 
a  timely  request  of  the  court  to  instruct  the  jury  as 
follows : 

''Where  there  are  two  or  more  possible  causes  of 
the  condition  from  which  plaintiff  suffered,  for  one 
or  more  of  which  the  defendant  is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must  show  by  a  prepon- 
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blank  deed  given  himbj  owner  for  prospective  purchaser  was  not  in 
fact  such  purchaser,  and  did  not  put  mortgagee  on  inquiry  with  regard 
thereto  where  owner  had  told  tenants  that  he  had  sold  the  propertj 
and  to  pay  rent  to  new  purchaser. 

Vendor  and  Piiziidiaser— PossaBsion  by  Anotbier  Than  One  Ofainrin^ 
Title  Often  SnflLdent  to  Pat  Porchaeer  on  InQiiiry. 

6.  The  possession  of  land  by  one  other  than  the  person  claiming 
title  is  a  fact  sufficient,  in  many  instances,  to  put  the  intending 
purchaser  upon  inquiry  as  to  the  nature  and  extent  of  such  pos- 
session. 

From  Multnomah :  John  P.  Kavakauqh^  Judge. 

Department  2. 

I  This  was  a  suit  brought  by  plaintiff  to  have  can- 
celed and  declared  void  a  mortgage  executed  by  H,  C. 
Irwin  upon  Lots  9,  10  and  11,  Block  4,  Greenwood,  in 
the  City  of  Portland,  Oregon. 

The  complaint  alleged  that  about  June  3,  1918, 
Irwin,  who  was  a  real  estate  broker  in  the  City  of 
Portland,  informed  plaintiff  that  he  had  a  purchaser 
for  the  above-described  premises,  who  would  pur- 
chase the  same  for  $2,500  and  pay  $1,000  cash  upon 
the  delivery  of  a  deed  and  secure  the  balance  by  a 
purchase  price  mortgage  on  the  premises;  that  on 
June  3d  plaintiff,  at  the  request  of  Irwin,  executed 
and  acknowledged  a  deed  to  the  premises  with  the 
name  of  the  grantee  in  blank  and  left  the  same  in 
Irwin's  possession,  upon  the  express  condition  that 
Irwin  would  hold  and  keep  the  same  until  the  sale 
was  ready  to  be  consummated  upon  the  terms  and 
conditions  above  alleged;  that  afterwards,  on  the 
thirteenth  day  of  June,  1918,  the  said  Irwin  wrong- 
fully and  fraudulently  and  without  plaintiff's  knowl- 
edge or  consent,  inserted  his  own  name  as  grantee  in 
said  deed  and  wrongfully  and  fraudulently  and  with- 
out plaintiff's  knowledge  or  consent,  caused  the  same 
to  be  recorded  in  Book  759,  page  118,  Deed  Records 
of  Multnomah  County,  Oregon,  and  the  said  Irwin,  at 
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the  same  time  and  contemporaneously  therewith, 
wrongfully  and  fraudulently  executed  and  delivered 
to  the  defendant,  James  Pollock,  a  pretended  mortgage 
on  said  premises  in  the  sum  of  $500,  which  said  pre- 
tended mortgage  is  of  record  in  Book  684,  page  106, 
Mortgage  Records  of  said  Multnomah  County,  Ore- 
gon; and  that  said  pretended  mortgage  is  a  cloud  on 
plaintiff  ^s  title  to  said  premises. 

Defendant  Pollock  answered,  denying  plaintiff's 
ownership  of  the  property  on  June  13th,  or  since 
said  date;  admitted  that  Irwin  was  a  real  estate 
broker,  but  denied  any  knowledge  of  the  alleged 
transaction  between  plaintiff  and  Irwin;  denied 
knowledge  as  to  whether  Irwin  wrongfully  or  fraud- 
ulently or  without  plaintiff's  consent  inserted  his 
own  name  as  grantee  in  said  deed,  or  caused  the  same 
to  be  recorded,  but  admitted  that  after  said  deed  was 
recorded  Irwin  executed  and  delivered  to  defendant 
Pollock  the  mortgage  set  forth  in  the  complaint;  de- 
nied any  knowledge  or  information  suflScient  to  form 
a  belief  as  to  whether  Irwin  executed  said  mortgage 
wrongfully  or  fraudulently  as  to  plaintiff ;  denied  that 
said  mortgage  was  wrongfully  or  fraudulently  exe- 
cuted as  to  defendant,  and  that  said  mortgage  was 
a  pretended  mortgage,  or  that  it  constituted  a  cloud 
on  plaintiff's  title. 

Defendant  Pollock,  for  a  further  and  separate  de- 
fense, set  up  that  prior  to  June  13,  1918,  plaintiff 
was  the  owner  of  the  property  described  in  the  com- 
plaint; that  prior  to  June  13th  plaintiff  duly  made, 
executed,  acknowledged,  and  delivered  to  defendant 
Irwin  a  deed  to  said  premises,  in  all  respects  regular, 
but  with  the  name  of  the  grantee  left  blank,  and  au- 
thorized Irwin  to  insert  therein  the  name  of  the 
grantee;  that  thereafter  and  prior  to  June  13,  1918, 
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Irwin  inserted  his  own  name  as  grantee ;  that  on  June 
13,  1918,  said  deed  was  duly  recorded;  that  on  said 
date  Irwin — representing  himself  to  be  the  owner  of 
said  property — applied  to  defendant  to  loan  him 
$500,  and  accept  a  mortgage  on  said  property  as 
security  therefor,  and  delivered  to  defendant  Pol- 
lock an  abstract  of  title  showing  good  and  suflBcient 
title  to  said  property  in  defendant  Irwin;  that  de- 
fendant Pollock,  in  company  with  defendant  Irwin, 
made  a  personal  inspection  of  the  property  and  found 
the  same  to  be  in  possession  of  a  tenant,  who  recog- 
nized Irwin  as  his  landlord,  and  that  defendant — ^re- 
lying  upon  said  deed  record  and  the  representations 
of  Irwin — did  loan  him  the  sum  of  $500,  taking  as 
security  a  mortgage  upon  the  above  described  prem- 
ises. Then  follow  allegations  sufficient  to  fully  show 
defendant  Pollock's  ignorance  of  any  fraud  or  breach 
of  trust  on  the  part  of  Irwin. 

Another  further  and  separate  answer  set  up  the 
same  facts  by  way  of  estoppel. 

A  third  count  set  up  the  mortgage  and  a  breach  of 
its  conditions,  and  prayed  for  a  foreclosure. 

The  new  matter  in  defendant  Pollock's  answer  hav- 
ing been  put  in  issue  by  appropriate  denials,  there 
was  a  trial  and  findings  by  the  court  in  favor  of 
defendant  Pollock,  and  a  decree  foreclosing  his  mort- 
gage, from  all  of  which  plaintiff  appeals. 

Affirmbo. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Franklin  K.  Korrell  and  Mr.  Wm.  A.  Carter, 
with  an  oral  argument  by  Mr.  Korrell. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr,  Carl  M.  Little  and  Messrs.  McCamant,  Bron- 
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augh  (&  Thompson,  with  an  oral  argument  by  Mr. 
Wallace  McCamant, 

McBRIDE,  C.  J.— The  facts  in  this  case  admit  of 
little  dispute.  Irwin,  having  been  convicted  and  sen- 
tenced to  the  pei^itentiary  for  a  fraud  upon  the 
plaintiff,  did  not  appear  either  by  pleading  or  as  a 
witness  at  the  trial,  and  the  circumstances  accom- 
panying the  deposit  of  the  deed  with  him  by  plain- 
tiff must  be  taken  to  have  been  as  detailed  in  plain- 
tiff's testimony,  which  was  tp  the  effect  that  about 
May  1,  1918,  he  listed  the  property  in  question  with 
Irwin  for  sale,  the  terms  to  be  $1,000  cash  and  $1,500 
secured  by  a  first  mortgage  on  the  premises ;  and  that 
about  May  15th  Irwin  phoned  him  that  he  had  a 
buyer  for  the  property,  and  requested  plaintiff  and  his 
wife  to  come  to  the  office.  The  witness  then  testified 
as  follows: 

*'A.  Well,  when  we  came  to  the  office  he  said  that 
he  had  a  buyer  for  the  property  and  expected  him  to 
arrive  soon.  He  said  it  was  a  man  from  Salem,  and 
we  waited  there  for  some  time,  and  he  done  telephon- 
ing, long  distance,  he  said,  and  finally  he  told  me  that 
the  man  could  not  come  that  day,  but  he  would  come 
the  next  day,  he  would  be,  in  his  office  the  next  day. 

**Q.  What  was  done,  if  anything,  about  making  out 
a  deed — what  was  said  about  itt 

*'A.  Well,  after  we  talked  the  matter  over  he  pro- 
posed that  we  make  out  the  deed  and  leave  it  there 
and  save  Mrs.  Harth  coming  back,  as  she  was  not 
feeling  well.  It  would  save  her  coming  on  another 
trip  down  town. 

*^Q.  And  did  you  make  out  the  deed! 

**A.  Yes,  we  made  out  the  deed  and  he  said  he  did 
not  have  the  man's  name,  and  said  that  they  could  fill 
it  out  when  the  man  arrived  the  next  day. 

*'Q.  What  understanding,  if  any,  did  you  have  with 
Mr.  Irwin  in  regard  to  holding  and  disposing  of  this 
deed? 
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**A.  I  had  a  perfect  imderstanding  that  there  was 
nothing  to  be  done  with  the  deed  until  I  came  there, 
and  I  would'  take  the  deed  to  my  attorney,  and  that 
we  could  make  out  all  the  papers,  that  all  the  papers 
had  to  be  made  out  by  my  attorney ;  that  is,  the  mort- 
gage, and  to  insert  the  name  of  the  purchaser. 

'*Q.  Mr.  Harth,  will  you  please  state  whether  or 
not  you  ever  at  any  time  authorized  the  defendant, 
H.  C.  Irwin,  to  insert  his  own  name  or  the  name  of 
anyone  else,  as  grantee,  in  your  deedt 

*' A.  No,  sir;  positively  not.  If  I  wanted  Mr.  Irwin's 
name  in  there  I  could  have  inserted  it  because  he  was 
right  there;  but  I  positively  told  him  that  the  deed 
could  be  left  there  with  the  understanding  that  noth- 
ing was  to  be  done  until  all  the  papers — that  I  could 
take  the  papers  to  my  attorney  and  have  the  mort- 
gage made  out  and  then  the  deed  would  be  delivered. 

''Q.  What  was  done,  if  anything,  by  you  toward 
paying  the  commission;  did  you  pay  a  commission t 

**A.  Yes,  sir;  he  said  as  he  had  to  divide  the  com- 
mission with  another  man,  he  would  like  to  have  me 
give  him  a  check  for  $125  for  the  commission,  as  he 
had  to  divide  it  with  the  other  agent ;  and  I  gave  him 
a  check  of  $125. 

'  *  Q.  What  was  the  date  of  the  making  of  this  deed, 
when  you  made  out  the  deed? 

'*A.  I  think  it  was  the  3d  of  June,  but  I  am  not 
positive. 

'  *  Q.  After  you  made  this*  deed,  Mr.  Harth,  and  left 
it  there,  when  did  you  next  see  Irwin  T 

*'A.  I  seen  him  several  times.  I  went  there  several 
times,  and  he  always  had  some  excuse  that  the  man 
had  not  arrived.  But  I  went  there,  and  he  was  not 
there  and  he  left  word  with  his  clerk  that  I  was  to 
meet  him  at  the  Savings  Bank  &  Trust  Co.  in  town 
to  close  up  the  deal. 

^*Q.  What  did  you  do,  did  you  meet  himt 

*'A.  I  did,  and  he  told  me  that  he  had — that  the 
Salem  man  had  given  him  a  check  for  $1,000,  and  he 
had  wired  to  St.  Paul,  to  find  out  whether  the  check 
was  all  right.  I  told  him  to  let  me  see  the  check, 
and  he  hesitated  and  talked,  and  I  said,  'I  want  that 
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check;  you  give  me  that  check;  if  yon  have  got  a 
check  for  $1,000  I  want  it,  if  that  was  paid';  and  he 
refused  and  got  confused  and  made  all  kinds  of  ex- 
cuses and  then  I  got  suspicious  and  I  went  to  my  at- 
torney to  see  what  to  do/* 

Upon  investigation  plaintiff  discovered  the  fact  that 
Irwin  had  filled  in  the  blank  in  the  deed  by  insert- 
ing his  own  name,  whereupon  plaintiff  had  Irwin 
arrested,  and  he  is  now  under  sentence  for  his  partici- 
pation in  the  fraud  upon  plaintiff.  Plaintiff  had  not 
been  acquainted  with  Irwin  until  he  listed  the  prop- 
erty with  him  for  sale. 

The  defendant  Pollock  testified,  in  substance,  that 
he  met  Irwin  in  response  to  a  ** blind''  advertisement 
in  the  '^Oregonian";  that  he  went  to  Irwin's  oflSce  on 
June  12th,  at  which  time  the  deed  was  shown  him, 
and  Irwin  told  him  that  he  wanted  to  borrow  $500 
on  the  property,  and  that  same  afternoon  he  went  out 
with  Irwin  to  inspect  the  property;  that  he  found  it 
occupied  by  Mr.  and  Mrs.  Beaudette  as  tenants ;  that 
while  he  was  inspecting  it  Mrs.  Beaudette  told  him 
she  liked  the  place,  and  said  that  she  was  afraid  they 
would  have  to  move,  as  Mr.  Harth  had  told  her  he 
had  sold  the  place  to  Mr.  Irwin,  and  said  Mr.  Harth 
would  not  take  the  rent,  but  had  directed  them  to  pay 
it  to  the  new  proprietor,  to  the  man  that  bought  the 
place;  that  afterwards  she  said  to  Irwin  in  defend- 
ant's presence,  *'Well,  I  suppose  you  are  the  new 
owner  of  this  and  we  will  have  to  pay  the  rent  to 
you,"  and  Irwin  answered,  ''Yes."  Thereafter  wit- 
ness told  Irwin  that  if  he  could  furnish  a  good  ab- 
stract and  everything  was  all  right  he  would  let  Irwin 
have  the  money.  Witness  testified  that  Irwin's  name 
was  in  the  deed  as  grantee  when  it  was  shown  to 
him;  that  it  was  written  in  in  typewriting,  the  same 
as  the  body  of  the  deed,  the  names  of  the  witnesses 
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only  appearing  in  ink ;  that  he  demanded  an  abstract, 
which  was  furnished  by  Irwin  the  next  day,  and  after 
it  had  been  examined  and  approved  by  Mr.  Little,  de- 
fendant's attorney,  and  the  mortgage  executed  by 
Irwin,  Mr.  Little,  by  defendant's  direction,  gave  Ir- 
win the  money,  less  some  $13  paid  in  connection  with 
examination  of  the  abstract  and  recording. 

Mrs.  Nellie  Beaudette,  a  witness  for  plaintiff,  tes- 
tified that  she  and  her  husband  occupied  the  premises 
in  question  upon  a  lease  running  from  M^irch,  1918, 
to  March,  1919 ;  that  on  June  12,  1918,  defendant  Pol- 
lock, in  company  with  Irwin,  visited  the  premises; 
that  Irwin  introduced  himself  saying  that  he  was  the 
agent  of  Mr.  Harth  and  said,  ''I  am  the  present 
owner  of  this  property,  and  have  brought  Mr.  Pollock 
out  to  have  him  loan  me  some  money  on  this  prop- 
erty,'' whereupon  witness  said:  **Are  you  the  owner t 
That  is  what  we  wanted  to  find  otit;  we  want  to 
rent  the  property  from  you  if  you  have  bought  it 
from  Mr.  Harth."  And  Irwin  said :  **  Yes,  it  is  mine." 
This  was  said  in  the  presence  and  hearing  of  Pollock. 
The  witness  continued  as  follows: 

**Q.  (By  the  Court.)  Did  you  have  some  knowledge 
that  Mr.  Harth  was  thinking  of  selling  itf 

**A.  Yes,  we  had  been  ordered  to  find  a  new  place. 
That  was  the  agreement,  if  he  sold  that  we  were  to 
move  out  in  30  days. 

**Q.  Was  that  in  the  lease  t 

**A.  Yes,  sir. 

**Q.  What  was  you  to  receive  in  case  Mr.  Harth 
sold  and  you  were  required  to  movet 

**A.  We  were  to  receive  $100  in  case  we  should 
move  out  during  the  year. 

'  *  Q.  Was  there  anything  said  at  the  time  by  you  in 
regard  to  this  lease  which  you  held  from  Mr.  Harth  T 

^'A.  I  asked  Mr.  Irwin  in  that  case  how  about  the 
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lease,  was  we  to  make  out  a  new  one?  He  said  no, 
leave  it  in  Mr.  Harth 's  name. 

**Q.  Was  that  in  the  presence  of  Mr.  Pollock! 

*'A.  Yes.- 

**Q.  (By  Mr.  McCamant.)  Mrs.  Beandette,  didn't 
you  say  something  in  that  interview  about  Mr.  Harth 
having  told  you  to  pay  rent  to  the  purchaser  when 
the  property  was  soldt 

*'A.  Yes.\ 

*'Q.  You  said  that  in  Mr.  Pollock's  presence! 

**A.  Yes;  we  were  trying  to  find  out  who  the  new 
buyer  was,  and  we  could  not  find  out.  We  were  to 
hold  the  rent  back  until  we  found  out. 

**Q.  When  was  the  rent  duet 

'*A.  The  rent  was  due  the  '1st  of  June. 

**Q.  And  you  did  not  pay  the  1st  of  June  rent  at 
that  timet 

**A.  No,  Mr.  Harth  refused  it  because  it  was  in  Mr. 
Irwin's  hands. 

*'Q.  You  had  tendered  it  to  Mr.  Harth  on  the  1st 
of  June  t 

'*A.  No,  not  on  the  1st;  I  believe  it  was  on  the  6th. 

''Q.  And  Mr.  Harth  had  declined  to  take  the 
money  t 

*'A.  Yes,  sir. 

**Q.  And  told  you  it  was  in  Mr.  Irwin's  hands t 

"A.  Yes,  sir. 

'*Q.  So,  when  Mr.  Irwin  claimed  to  be  the  owner 
of  the  property  you  thought  he  told  the  truth! 

*'A.  Well,  he  had  received  the  rent  on  the  10th  of 
June  from  my  husband  and  signed  the  receipt  that 
he  was  agent  for  Mr.  Harth;  I  didn't  know  whether 
he  told  the  truth  or  not;  I  didn't  believe  him;  he 
said  the  lease  should  run  in  Mr.  Harth 's  name,  and 
tha!t  was  inconsistent. 

**Q.  But  you  did  say  in  the  presence  of  Mr.  Pollock 
that  Mr.  Harth  told  you  to  pay  the  rent  to  the  pur- 
chaser t 

''A.  Yes,  sir." 

E.  A.  Beandette  was  called  to  identify  a  receipt  for 
rent  paid  by  him  to  Irwin  on  June  10th,  which  was 
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offered  by  plaintiff's  counsel  as  tending  to  show  that 
on  that  date  Irwin  signed  as  agent  for  Harth.  The 
offer  was  rejected,  but  the  receipt  is  here  with  the 
testimony,  and  indicates  that  on  June  10th  Irwin  re- 
ceipted for  the  rent  for  that  month,  signing  himself 
as  ** Agent  for  Mr.  Harth/'  On  cross-examination 
witness  testified  that  Mr.  Harth,  prior  to  June  10th, 
had  told  him  to  pay  the  rent  to  the  new  owner,  and 
that  he  had  communicated  this  fact  to  his  wife  before 
June  12th. 

Without  attempting  to  go  into  the  testimony  in 
detail,  it  is  sufficient  to  say  that  in  our  judgment  the 
evidence  establishes  these  facts: 

(1)  That  the  plaintiff  constituted  Irwin  his  agent 
to  negotiate  a  sale  of  the  property. 

(2)  That  plaintiff  and  his  wife  executed  the  deed 
in  question  .with  the  intent  that  when  a  sale  should 
be  finally  completed,  and  the  mortgage  for  the  balance 
of  the  purchase  price  approved  by  his  attorneys,  the 
name  of  the  grantee  should  be  inserted,  and  the  deed 
delivered  to  the  purchaser. 

(3)  That  Irwin  was  a  comparative  stranger  to 
plaintiff,  and  that  before  depositing  the  deed  with 
him  plaintiff  made  no  inquiry  as  to  Irwin's  standing 
or  trustworthiness. 

(4)  That  Irwin,  in  violation  of  the  confidence  re- 
posed in  him  by  plaintiff,  wrote  his  own  name  in  the 
deed  as  grantee,  and  in  this  condition  caused  it  to  be 
recorded  and  represented  to  defendant  Pollock  that 
he  was  the  owner  of  the  property. 

(5)  That  the  tenants  in  possession  of  the  property 
said,  in  substance,  in  the  presence  of  the  defendant 
Pollock,  that  plaintiff  had  directed  them  to  pay  the 
rent  to  the  purchaser,  and  had  himself  declined  to 
receive  the  same. 
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(6)  That. plaintiff  had  made  such  statements  to  the 
tenants. 

(7)  That  Pollock  acted  in  good  faith  throughout  the 
whole  transaction,  and  fully  believed  that  Irwin  was 
the  owner  of  the  property,  and  advanced  the  $500 
and  accepted  the  mortgage  under  that  belief. 

(8)  That  in  view  of  the  circumstances  he  was  jus- 
tified in  so  believing,  and  exercised  reasonable  and 
ordinary  prudence  in  ascertaining  the  title  to  the 
property. 

(9)  That  Irwin  had  in  fact  no  authority  to  write 
any  name  in  the  blank  left  for  the  name  of  the 
grantee  until  the  conditions  under  which  the  prop- 
erty was  listed  were  complied  with,  and  plaintiff,  or 
his  attorney,  had  examined  and  approved  the  mort- 
gage to  be  given  for  the  balance  of  the  purchase 
price. 

These  facts  simmer  down  to  a  single  fact,  namely: 
plaintiff  intrusted  to  a  comparative  stranger  a  deed, 
with  the  name  of  the  grantee  in  blank,  upon  oral 
conditions  as  above  stated,  and  that  person,  in  viola- 
tion of  his  trust,  filled  in  the  blank,  and  used  the  in- 
strument as  a  means  to  obtain  from  an  innocent  pur- 
chaser the  sum  of  $500,  advanced  upon  the  faith  of 
such  instrument. 

1,  2.  The  question  is.  Which  shall  lose  by  the  trans- 
action? The  grantor  in  the  deed,  who,  by  his  confidence 
in  a  stranger,  made  the  transaction  possible,  or  the 
mortgagee,  who,  by  his  confidence  in  the  record  and  the 
statements  of  the  tenants  of  plaintiff,  was  induced  to 
advance  the  money.  It  is  well  established  that  a  deed 
executed  but  with  the  name  of  the  grantee  left  blank, 
conveys  no  title  while  in  that  condition :  18  C.  J.  176, 
§  57,  and  cases  there  cited. 
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It  is  equally  well  settled  by  the  later  authorities  in 
this  country  that  where  one  delivers  possession  of 
such  a  deed  to  another,  with  even  oral  authority  to 
fill  in  the  blank  with  the  name  of  a  prospective  pur- 
chaser, and  such  blank  is  so  filled  in  and  delivered  in 
pursuance  of  such  authority,  the  deed  will  pass  the 
title.  The  cases  on  this  branch  of  thie  subject  are 
fully  collated  in  18  C.  J.  176,  and  notes,  and  in  1 
B.  C.  L.  1009,  §  41.  But  the  instant  case  does  not 
come  strictly  within  the  purview  of  any  of  the  cases 
cited  in  the  notes  to  the  above-mentioned  sections. 

No  title  passed  by  the  delivery  of  the  blank  con- 
veyance left  with  Irwin,  and,  as  he  was  not  authorized 
to  fill  in  the  blank  with  his  own  name,  or  indeed  with 
any  name^  without  the  grantor  *s  concurrence,  the 
deed  never  became  effective  as  a  deed ;  he  had  no  title 
and  could  convey  none,  as  between  himself  and  the 
grantor.  The  right,  therefore,  of  defendant  Pollock 
to  insist  upon  his  mortgage  does  not  rest  upon  its 
inherent  value  as  a  mortgage,  but  if  he  can  recover 
at  all  it  must  be  upon  the  theory  that  the  plaintiff, 
having  by  his  negligent  act  of  putting  into  the  hands 
of  Irwin  an  instrument  with  the  name  of  the  grantee 
left  blank,  thereby  put  it  in  Irwin's  power  to  defraud 
Pollock  by  writing  his  own  name  in  the  blank  space 
left  for  the  name  of  the  supposed  grantee. 

3.  We  have  here  a  case  where  one  of  the  two  in- 
nocent persons  must  suffer  by  reason  of  the  wrongful 
act  of  a  third  person.  And  the  rule  is  that  where 
such  a  condition  exists  the  person  whose  act  or  omis- 
sion made  the  injury  possible  should  suffer.  De- 
cisions of  eminent  courts  upon  cases  substantially 
parallel  to  the  present,  while  few  in  number  are  not 
wanting. 
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In  State  v.  Matthews,  44  Kan.  596  (25  Pac.  36,  10 
L.  B.  A.  308),  the  facts  are  almost  parallel  to  the 
case  at  bar.  Matthews,  falsely  pretending  to  Mrs. 
Wallace  that  he  had  a  purchaser  for  her  property, 
induced  her  to  leave  with  him  a  conveyance  regularly 
executed  by  her,  but  with  the  name  of  the  grantee  left 
blank,  with  the  understanding  that  if  the  contem- 
plated purchaser  paid  Wallace  $2,500  his  name  should 
be  inserted  and  the  deed  delivered,  but  if  the  sale 
was  not  consummated  the  deed  was  to  be  destroyed. 
Matthews  filled  in  the  blank  with  his  own  name,  caused 
the  deed  to  be  recorded,  procured  an  abstract  showing 
the  title  to  be  in  him,  and,  equipped  with  this,  in- 
duced one  Jonathan  Thomas  to  loan  him  $382,  on  the 
security  of  a  mortgage  upon  the  land.  He  was  in- 
dicted for  fraudulently  obtaining  money  from  Thomas 
under  false  pretenses.  The  court,  speaking  through 
Valentine,  J.,  held  that,  in  order  to  convict  a  person 
of  the  crime  of  obtaining  money  under  false  pre- 
tenses, the  state  must  show  that  the  person  who 
furnished  the  money  was  actually  defrauded,  and 
that  under  the  circumstances  Thomas,  being  an  in- 
nocent purchaser,  could  not  have  been  defrauded,  as 
Mrs.  Wallace  would  be  estopped  to  deny  that  the  deed 
did  not  convey  title.  The  substance  of  the  opinion 
is  fully  stated  in  the  syllabus,  from  which  we  quote: 

'  *  Deed  —  Substituted  Grantee — Fraud  —  Notice.  — 
Where  a  deed  of  conveyance  of  real  estate,  perfect  in 
form,  except  that  the  grantee's  name  is  left  blank, 
is  duly  executed  and  acknowledged,  and  afterward 
the  blank  is  filled  contrary  to  the  instructions  of  the 
grantor,  and  to  his  or  her  injury,  with  the  name  of  a 
person  not  intended  by  the  grantor  to  be  the  grantee, 
and  with  full  knowledge  on  the  part  of  such  sub- 
stituted grantee,  held,  that  the  deed  is  void  as  to  such 
substituted  grantee,  or  as  to  anyone  with  notice  of  the 
fraud. 
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'  *  Fraudulent  Grantee  —  Valid  Mortgage.  But 
afterward  such  deed  is  recorded,  and  then  the  sub- 
stituted and  fraudulent  grantee  procures  a  loan  of 
money  from  an  innocent  person,  and  executes  a  mort- 
gage on  the  property  conveyed  by  the  deed ;  and  such 
innocent  person  loans  the  money  on  the  strength  of 
such  deed  and  of  the  false  pretenses  made  by  such 
grantee  that  he  had  purchased  the  real  estate  con- 
veyed by  the  deed,  and  that  he  was  then  the  owner 
thereof  in  fee:  Held^  that  the  mortgage  will  be  held 
to  be  valid. 

"Loss — Who  to  Suffer. — ^Whenever  one  of  two  in- 
nocent persons  must  suffer  loss  on  account  of  the 
wrongful  acts  of  a  third,  he  who  has  enabled  the  third 
person  to  occasion  the  loss  must  be  the  person  who 
shall  suffer.'* 

See,  also,  Guthrie  v.  Field,  85  Kan.  58  (116  Pac  217, 
37  L.  E.  A.  (N.  S.)  362). 

In  Clemmons  v.  McGeer,  63  Wash.  446  (115  Pac. 
1081),  plaintiffs  were  the  owners  of  certain  lands  in 
Tacoma,  upon  which  one  Bell  contracted  to  erect  a 
house,  and  was  to  be  paid  therefor  in  part  by  a  con- 
veyance of  the  lands  in  controversy.  When  the  build- 
ing was  partly  constructed  Bell  requested  a  convey- 
ance, representing  that  the  material  furnished  and 
work  done  upon  the  building  amounted  to  $725,  the 
agreed  value  of  the  land  involved.  Plaintiff  then  ex- 
ecuted a  deed  to  the  land,  leaving  the  name  of  the 
grantee  blank.  Bell  was  unable  to  procure  receipts 
for  more  than  $265,  showing  payment  for  the  material 
furnished  and  work  done  on  the  house,  and  requested 
plaintiff  to  leave  the  deed  with  him  until  next  morn- 
ing, when  he  would  produce  receipts,  aggregating 
$725.  Relying  upon  this  representation  plaintiffs  left 
the  deed  with  Bell,  who  took  the  deed  to  McGeer,  and 
negotiated  a  loan  for  $650  upon  the  premises,  and  in- 
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serted  in  the  deed  the  name  of  G.  M.  McGeer  as  gran- 
tee, and  delivered  it  to  him  as  security  for  the  loan. 
The  court  held  that  the  possession  of  the  deed  by  Bell 
constituted  suflScient  implied  authority  in  him  to  fill 
in  the  blank  with  the  name  of  the  grantee  and  that 
the  conveyance  must  be  upheld  to  the  extent  of  Mc- 
Geer's  interest  in  the  land. 

The  Supreme  Court  of  Iowa  has  held  to  the  same 
doctrine  in  numerous  decisions:  Swartz  v.  Ballou, 
47  Iowa,  188  (29  Am.  Rep.  470) ;  Hall  v.  Kary,  133 
Iowa,  465  (110  N.  W.  S30,  119  Am.  St.  Rep.  639) ; 
Crevling  v.  Banta,  138  Iowa,  47  (115  N.  W.  598); 
Augustine  v.  Schmitz,  145  Iowa,  591  (124  N.  W.  607), 
and  other  cases. 

A  contrary  view  is  expressed  in  cases  from  other 
jurisdictions.  Notably  is  Westlake  v.  Dunn,  184 
Mass.  260  (68  N.  E.  212,  100  Am.  St.  Rep.  507) ;  and 
Bar  den  v.  Grace,  167  Ala.  453  (52  South.  425,  Ann.  Gas. 
1912A,  537).  Both  of  these  cases  are  apparently  in 
point,  but  we  do  not  concur  in  their  reasoning.  There 
is,  however,  in  Borden  v.  Grace  a  significant  dis- 
tinction which  may  here  be  noted.  There  was  no  plea 
of  estoppel  by  the  defendants  (plaintiffs  in  error)  as 
ipL  the  case  at  bar.  Concerning  this,  the  court  re- 
marked : 

**The  respondents,  by  their  answer,  rely  entirely 
upon  the  facts  of  the  transaction,  denying  the  allega- 
tions of  the  bill,  and  do  not,  by  any  pleading,  raise 
the  question  of  estoppel,  which  should  have  been 
pleaded,  *  *  if  available  at  all'^ — 

thus  indicating  that  there  was  in  the  judicial  mind 
the  idea  that  if  an  estoppel  had  been  pleaded  in  that 
case,  as  it  was  in  this^  the  result  might  have  been 
different. 
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4.  We  see  no  reason  to  differentiate  this  case  from 
the  multitude  of  other  cases  where  persons  have 
signed  their  names  to  blank  notes  or  other  negotiable 
paper,  and  left  it  in  the  hands  of  those  who  have 
made  an  unconscionable  use  of  it.  The  fact  that  the 
instrument  in  this  case  was  a  deed  instead  of  a  nego- 
tiable instrument  is  a  distinction  without  a  logical 
difference.  Neither,  in  the  view  of  the  writer  of  this 
opinion,,  is  the  intent  with  which  the  conveyance  was 
left  with  Irwin  of  importance  here.  When  a  man 
leaves  with  a  stranger  an  instrument  executed  and 
acknowledged  with  every  legal  formality  necessary  to 
indicate  that  he  has  made  a  conveyance  of  the  prop- 
erty, but  with  the  name  of  the  grantee  left  blank,  he 
ought  in  common  prudence  to  contemplate  the  pos- 
sibility that  the  depositee,  if  dishonest,  might  make 
an  improper  use  of  such  instrument,  and  if  such  use 
is  made  of  it  he,  and  not  the  person  whom  he  has  put 
it  in  the  power  of  his  agent  to  defraud,  ought  to 
suffer  the  loss. 

The  observations  of  the  court  in  Guthrie  v.  Field, 

85  Kan.  58  (116  Pac.  217,  37  L.  B.  A.  (N.  S.)  326), 

are  very  pertinent  here. 

**An  obvious  distinction  is  to  be  noted  between 
depositing  a  completed  deed,  to  be  delivered  upon 
conditions,  and  intrusting  to  another  a  paper  which, 
at  his  will,  may  be  converted  into  an  instrument, 
attested  as  genuine  by  the  real  signature  and  ac- 
knowledgment of  the  grantor,  purporting  to  convey 
the  property  to  any  one  the  holder  may  select-  One 
who  arms  another  with  such  an  uncontrollable  power 
must  know  that,  if  his  chosen  agent  shall  prove  dis- 
honest, that  is  likely  to  happen  which  in  fact 
happened  here;  and,  if  such  result  follows,  it  must 
be  regarded  as  the  consequence  of  his  own  impru- 
dence. In  acknowledging  a  blank  conveyance  before 
an  officer,  a  grantor  in  enect  declares  it  to  be  a  deed, 
which  it  is  not,  so  long  as  its  terms  are  incomplete. 
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Having  purposely  put  forth  his  solemn  declaration 
that  he  has  signed  the  instrument  as  a  complete 
deed,  when  he  has  not  in  fact  done  so  (expecting 
the  custodian  to  find  a  purchaser,  fill  in  the  blank, 
and  effect  a  transfer  of  title),  he  is  answerable  for 
the  consequence  if  another  innocently  suffers  loss 
•  •  and  cannot  avail  himself  of  the  plea  that  a  blank 
deed  is  no  deed." 

5,6.  The  argument,  that  plaintiff's  possession  of 
the  property  by  his  tenants  was  notice  of  his  title, 
can  have  no  place  here. 

The  possession  of  land  by  one,  other  than  the 
person  claiming  title,  is  a  fact  sufficient,  in  many 
instances,  to  put  the  intending  purchaser  ujpon  in- 
quiry as  to  the  nature  of  such  possession  and  its 
extent.  In  this  case  such  information  was  volun- 
teered by  the  tenants,  and  was  perfectly  consistent 
with  Irwin's  claim  of  ownership.  When  we  consider 
the  fact  that  Irwin  exhibited  a  deed  regular  upon 
its  face,  and  actually  signed  and  acknowledged  by 
the  grantors,  and  the  declaration  of  the  tenants  in 
possession  that  Harth  had  told  them  that  he  had  sold 
the  property  and  had  directed  them  to  pay  the  rent 
to  the  new  purchaser,  it  is  difficult  to  see  what 
further  inquiry  Pollock  should  have  been  required 
to  make  before  loaning  his  money  on  the  strength 
of  Irwin's  apparent  title. 

While  the  case  of  Allen  v.  Ayer,^  26  Or.  589  (39 
Pac.  1),  cited  by  counsel  for  appellant,  has  some 
features  in  common  with  the  case  at  bar,  there  were 
other  circumstances  which  distinguish  it  in  principle. 
In  that  case  the  deed  was  not  intrusted  by  the 
grantor  to  a  stranger,  but  to  a  prominent  and  trust- 
worthy member  of  the  Oregon  bar,  and  was  obtained 
from  him  by  false  representations,  he  being  guilty 
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of  no  fraud  upon  the  ultimate  purchaser.  Under 
all  the  circumstances  the  court  held  that  the  grantor 
was  not  negligent  in  depositing  the  instrument  with 
Judge  Chenoweth  to  abide  the  event  of  the  proposed 
trade,  and,  possession  of  it  having  been  obtained  by 
a  trick,  that  there  was  no  delivery  to  the  alleged 
grantee.  But  in  that  case  the  grantor  was  in  the  actual 
possession  of  the  property  and  it  does  not  appear 
that  the  purchaser  took  any  pains  to  discover  the 
nature  of  his  possession. 

Here  the  property  was  in  the  actual  possession 
of  tenants  of  the  owner  who,  as  already  noted,  in- 
formed Pollock  that  the  former  owner  had  told  them 
he  had  sold  the  property,  and  to  pay  the  rent  to  the 
new  purchaser,  thereby  confirming  Irwin's  statement 
that  he  had  purchased  the  property.  That  plaintiflF 
had  made  such  a  statement  to  his  tenants  is  practi- 
cally admitted  by  him.  Thus  unwittingly  but  negli- 
gently plaintiff  placed  it  in  the  power  of  Irwin  to 
deceive  defendant  Pollock  and  obtain  a  loan  upon 
the  strength  of  his  apparent  title. 

This  is  not  a  suit  to  determine  whether  any  title 

r  •  ^^ 

passed  by  the  deed  fraudulently  filled  in  by  Irwin. 
It  may  be  conceded  that  in  fact  no  title  passed.  We 
only  hold  that  in  the  face  of  plaintiff's  negligence 
he  is  estopped  to  assert  that  the  mortgage,  which 
his  own  negligent  act  enabled  Irwin  to  palm  off  on 
Pollock  as  true  and  genuine,  was  in  fact  not  such, 
when  all  the  testimony  indicates  that  Pollock  used 
reasonable  diligence  to  ascertain  the  state  of  the 
title. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Bean,  Johns  and  JS-abbib,  JJ.,  concur. 
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Argaed  September  24,  affirmed  November  9,  1920. 

UHLMANN  V.  KIN  DAW.* 

(193   Pac.  435.) 

Contracts—Agreement  Conflicting  Wltlh  Statute  not  Kecesaarlly  Void, 

1.  'If  a  statute  having  a  penalty  and  prohibition,  express  or  im- 
plied, or  only  a  penalty  or  only  a  prohibition,  is  silent,  and  contains 
nothing  from  which  the  contrary  is  to  be  inferred,  an  agreement 
which  conflicts  with  the  statute  is  void,  but  on  finding  a  statute, 
with  either  penalty  or  prohibition,  or  both,  the  court  is  not  im- 
mediately barred  from  further  inquiring  as  to  whether  a  contract  is 
void;  the  pertinent  inquiry  in  all  cases  being  the  legislative  intent. 

Contracts— Contract  In  Contravention  of  Statute  may  be  Held  Legal 
In  Accordance  Wltii  LeglBlatiye  Intents 

2.  In  the  ^hsence  of  declaration  in  a  statute  that  a  contract  in 
contravention  of  it  is  void,  the  court  may  take  the  statute  by  its 
four  comers  and  consider  its  terms,  its  object,  the  evil  it  was 
enacted  to  remedy,  and  the  effect  of  holding  agreements  in  violation 
of  it  void,  for  the  purpose  of  ascertaining  whether  it  was  the  legis- 
lative intoQt  to  make  such  agreements  void,  and  if  from  all  these 
considerations  it  is  manifest  that  the  lawmakers  had  no  such  intent, 
the   agreement   should  be   held  legal  and  enforceable. 

Partnership— Agreements  by  Firm  Offending  Against  Statute  as  to 
Doing  Business  Under  Assumed  Name  not  Void. 

3.  Laws  of  19l3,  page  270,  requiring  the  true  name  of  the  per- 
sons to  be  filed  when  doing  business  under  an  assumed  name,  etc., 
does  not  render  void  agreements  entered  into  by  offending  partnership, 
especially  where  the  partnership  gives  and  does  not  obtain  credit. 

From  Marion:  Geobgb  G.  Bingham^  Judge. 

Department  1. 

This  is  a  suit  to  foreclose  a  mortgage  on  a  lease- 
hold estate  and  a  crop  of  hops.  William  Uhlmann, 
William  J.  Wannamaker,  Ferdinand  Goebel,  and 
J.  W.  Kaufmann  are  partners  doing  business  under 
the  firm  name  of  S.  &  F.  Uhlmann.  The  partners 
reside  in  the  City  of  New  York,  and  their  principal 
place  of  business  is  in  that  city,  although  the  firm  has 

'Authorities  discussing  the  question  of  validity  of  contract  made 
by  individual  or  partnership  under  an  assumed  name  in  violation 
of  statute  are  collated  in  note  in  Ii.  &.  A.  1915D,  988. 

Bepobter. 
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for  a  long  time  transacted  business  in  Oregon. 
George  H.  Benedict,  who  resides  in  Portland,  Or^on, 
and  who  maintains  an  office  there,  has  been  acting  as 
agent  for  the  partnership  since  1907,  and  he  acted  as 
such  agent  and  was  the  sole  representative  of  the 
firm  in  all  the  business  transacted  between  Kin  Daw 
and  the  partnership. 

Kin  Daw,  a  Chinaman,  was  the  lessee  of  a  hop 
farm  located  in  Marion  County.  His  lease  covered  a 
period  of  several  years.  Beginning  with  1914,  the 
partnership  advanced  moneys  to  Kin  Daw  and  fur- 
nished him  with  supplies  from  time  to  time  for  use 
on  the  hop  farm.  On  March  18,  1916,  Kin  Daw  owed 
the  partnership  $2,835.  Benedict,  acting  as  agent 
for  the  partners,  was  unwilling  to  advance  additional 
moneys  or  furnish  any  more  supplies  unless  the  man- 
agement of  the  hopyard  was  given  to  some  satisfac- 
tory person.  The  parties  then  adjusted  their  differ- 
ences by  entering  into  an  agreement,  dated  March  16, 
1916,  under  the  terms  of  which  Kin  Daw  was  to 
transfer  his  lease  to  C.  W.  A.  Jette,  as  trustee,  for 
the  purpose  of  having  Jette  manage  the  hopyard, 
and  accordingly  the  lease  was  assigned  to  Jette,  as 
trustee.  The  contract  also  provided  that  Jette,  as 
trustee,  and  Kin  Daw  should  sell,  and  the  partner- 
ship should  buy,  for  a  stipulated  price,  20,000  pounds 
of  hops  in  each  of  the  years  1916,  1917,  and  1918, 
and  that  the  buyer  should  advance  to  the  sellers  in 
each  of  these  years  specified  sums  of  money.  The 
20,000  pounds  contracted  for  constituted  only  a  por- 
tion of  the  entire  crop  raised.  By  force  of  other 
terms  contained  in  the  agreement,  Jette,  as  trustee, 
and  Kin  Daw,  for  the  purpose  of  securing  $2,835,  the 
sum  then  due,  and  moneys  '*to  be  paid,**  transferred 
and  mortgaged  to  the  partners  *'the  entire  crop   of 
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hops  growing  or  to  be  grown  upon  said  lands  in  the 
years  1916,  1917,  and  1918,  and  also  all  the  sellers^ 
right,  title  and  interest  in  and  to  the  said  lands.'' 

The  partnership  furnished  moneys  and  each  year 
purchased  the  quantity  of  hops  as  agreed  upon. 
After  making  allowance  for  the  jwrtions  of  the  crops 
purchased  by  the  firm,  a  balance  of  $14,566.60  was 
found  to  be  due  the  partnership  on  November  1, 
1918;  and  subsequently  the  partners  commenced  this 
suit  to  recover  the  amount  due  and  to  foreclose  the 
mortgage.  Kin  Daw  filed  a  plea  in  abatement  and 
an  answer.  It  will  not  be  necessary  to  notice  the 
answer.  In  the  plea  in  abatement  Kin  Daw  alleges 
that  the  plaintiffs  are  not  entitled  to  maintain  this 
suit,  for  the  reason  that  they  failed  to  file  a  certificate 
of  their  assumed  business  name,  as  required  by  Chap- 
ter 154,  Laws  of  1913.  The  suit  resulted  in  a  decree 
for  $14,566.60,  with  interest,  and  for  the  foreclosure 
of  the  mortgage.    Kin  Daw  appealed.    Aefibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  E.  B.  Seabrook  and  Mr.  J.  C.  Simmons,  with  an 
oral  argument  by  Mr.  Seabrook. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Teal,  Minor  &  Winfree,  with  an  oral  argu- 
ment by  Mr.  A.  B.  Winfree. 

HAERIS,  J. — The  papers  which  were  executed  on 
March  16,  1916,  were  signed  and  delivered  in  Port- 
land, Multnomah  County;  while,  as  already  stated, 
the  hop  farm  is  located  in  Marion  County,  and  the 
partnership's  main  oflSce  is  in  the  City  of  New  York. 
A  certificate  of  the  partnership's  assumed  name  was 
filed  in  Marion  County  on  January  27,  1916;  and  on 
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March  8,  1918,  subsequent  to  the  execution  of  the 
agreement  and  mortgage,  but  prior  to  the  commence- 
ment of  this  suit,  a  like  certificate  was  filed  in  Mult- 
nomah County.  The  plea  in  abatement  filed  by  Kin 
Daw  was  predicated  on  the  theory  that  the  failure 
to  file  a  certificate  in  Multnomah  County,  where  the 
papers  were  executed,  prior  to  March  16,  1916,  ren- 
dered the  agreement  and  mortgage  void  under  the 
provisions  of  Chapter  154,  Laws  of  1913. 

The  statute  contains  six  sections.  Sections  3  and 
4  are  not  material  here,  for  the  reason  that  one  re- 
lates to  the  filing  of  a  certificate  when  a  change  oc- 
curs in  ownership,  and  the  other  exempts  from  the 
operation  of  the  statute  corporations,  limited  part- 
nerships and  such  partnerships  as  include  in  their 
business  names  the  true  names  of  all  the  parties  con- 
ducting the  business  or  having  an  interest  in  it.  The 
other  sections  are  as  follows: 

**  Section  1.  True  Name  to  be  Filed  When  Busi- 
ness Under  Assumed  Name. — No  person  or  persons 
shall  hereafter  carry  on,  conduct  or  transact  business 
in  this  state  under  any  assumed  name  or  under  any 
designation,  name  or  style,  corporate  or  otherwise, 
other  than  the  real  and  true  name  or  names  of  the 
person  or  persons  conducting  such  business  or  having 
an  interest  therein,  unless  such  person  or  all  of  such 
persons  conducting  said  business  or  having  an  inter- 
est therein,  shall  file  a  certificate  in  the  oflSce  of  the 
county  clerk  of  the  county  or  counties  in  which  said 
business  is  to  be  conducted,  which  certificates  shall 
set  forth  the  designation,  name  or  style  under  which 
said  business  is  to  be  conducted,  and  the  true  and  real 
name  or  names  of  the  party  or  parties  conducting  or 
intending  to  conduct  the  same,  or  having  an  interest 
therein,  togettier  with  the  postoflSce  address  or  ad- 
dresses of  said  person  or  persons.  Such  certificate 
shall  be  executed  and  acknowledged  by  the  party  or 
parties  conducting,  or  intending  to  conduct  said  basi- 
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ness,  or  having  an  interest  therein,  before  an  officer 
authorized  to  take  acknowledgment  of  deeds. 

*' Section  2.  Certificate  to  be  Filed  Before  Contr- 
mencing  Business. — ^Any  person  or  persons  now  con- 
ducting any  business  under  such  assumed  name,  or 
under  any  designation,  name  or  style  other  than  the 
true  and  real  name  or  names  of  all  the  parties  having 
an  interest  therein,  shall  file  and  cause  to  be  recorded 
and  indexed  in  a  book  to  be  kept  for  that  purpose, 
a  certificate,  as  provided  for  in  Section  1  of  this  act, 
within  30  days  after  this  act  shall  take  effect,  and 
persons  hereafter  conducting  or  intending  to  conduct 
any  business,  as  set  forth  in  section  1,  shall,  before 
commencing  business,  file  and  record  such  certificate 
in  the  manner  hereinbefore  prescribed.  *  * 

''Section  5.  Compliance  Condition  Precedent  to 
Bringing  Suit. — No  person  or  persons  carrying  on, 
conducting  or  transacting  business  as  aforesaid,  or 
having  any  interest  therein,  shall  hereafter  be  en- 
titled to  maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state  without  alleging  and  proving  that 
such  person  or  persons  have  filed  a  certificate  as  pro- 
vided for  in  section  1,  and  failure  to  file  such  certi- 
ficate shall  be  prima  fade  evidence  of  fraud  in  secur- 
ing credit. 

**  Section  6.  Penalty  Clause. — ^Any  person  violat- 
ing any  of  the  provisions  of  this  act,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  a  fine  not  exceeding  $100.'' 

Statutes  are  to  be  found  in  many  of  the  states 
regulating  the  conduct  of  business  under  an  assumed 
name.  Each  of  these  statutes  which  we  have  exam- 
ined contains  a  section  that  is  either  identical  with 
or  substantially  like  Section  1  of  our  statute.  How- 
ever, the  expressed  penalty  for  failure  to  observe 
the  statute  is  not  the  same  in  all  states.  In  some 
jurisdictions,  as  in  California,  Oklahoma,  Colorado, 
Ohio,  Montana,  and  South  Dakota,  for  convenience 
referred  to  herein  as  the  first  group,  a  person  or  per- 
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sons  doing  business  under  an  assumed  name  cannot, 
in  the  language  of  the  statute,  **  maintain'*  or  * 'com- 
mence nor  maintain'*  an  action  upon  any  contracts 
made  or  transaction  had  in  the  assumed  name 
*' until* *  a  certificate  is  filed  or,  as  is  sometimes  re- 
quired, filed  and  published.  In  some  of  these  juris- 
dictions it  is  expressly  provided  by  the  statute  that 
contracts  made  prior  to  the  filing  of  the  certificate 
may  be  sued  upon  and  enforced  after  such  filing; 
while  in  the  remaining  jurisdictions  belonging  to  the 
first  group  the  sam<e  result  has  been  reached  by  judi- 
cial decision.  In  states  having  legislation  like  that 
of  California,  it  is  plain  that  it  was  not  the  intent  of 
the  lawmakers  to  taint  the  agreement  or  transaction 
so  as  to  make  it  illegal  and  unenforceable,  and  that  the 
only  penalty  intended  is  a  conditional  suspension 
rather  than  an  absolute  denial  of  legal  remedies,  even 
though  in  some  of  those  states,  as  in  Colorado,  fail- 
ure to  file  the  certificate  is  declared  to  be  a  misde- 
meanor punishable  by  fine  or  imprisonment  Civil 
Code  of  California  (Deering  1915)  Section  2468; 
Roullard  v.  Gray,  38  Cal  App.  79  (175  Paa  479); 
Compiled  Laws  of  Oklahoma  1909,  Sections  5023, 
5025;  Baker  v.  Van  Ness,  25  Okl.  34  (105  Pac.  660); 
Bleecher  v.  Miller,  40  Okl.  374  (138  Pac.  809);  Colo-  j 
rado  Laws  1897,  page  248,  Chapter  65 ;  Elgin  Jewelry  \ 
Co.  V.  Wilson,  42  Colo.  270  (93  Pac.  1107);  WaU- 
brecht  v.  Blush,  43  Colo.  329  (95  Pac.  927) ;  Bates* 
Annotated  Statutes  of  Ohio  (6  ed.).  Sections  3170-6 
(Section  6);  Cobble  v.  Farmers'  Bank,  63  Ohio  St 
528  (59  N.  E.  221) ;  Revised  Codes  of  Montana  1907, 
Sections  5504,  5509;  Reilly  v.  Hatheway,  46  Mont  1 
(125  Pac.  417) ;  Revised  Civil  Code  of  South  Dakota, 
Sections    1763,   1764;   Eeegaard  v.   Dakota  Loan  d 
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Trust  Co.,  3  S.  D.  569  (54  N.  W.  656) ;  Bovee  v.  De 
Jong,  22  S.  D.  163  (116  N.  W.  83). 

There  is  a  second  group  of  states  in  which  the  failure 
to  file  a  certificate  is  declared  to  be  a  misdemeanor, 
and  the  only  penalty  in  terms  prescribed  for  such 
failure  is  fine  or  imprisonment.  In  this  group  of 
states  there  is  no  express  declaration  in  the  statute 
that  any  contract  or  transaction  is  prohibited  or  void, 
or  that  a  suit  or  action  cannot  be  ** commenced"  or 
** maintained,"  or  that  stiit  or  action  cannot  be  com- 
menced or  maintained  ^' until"  a  certificate  is  filed. 
In  brief,  in  these  states  the  sole  penalty  expressly 
named  by  the  statute  is  fine  or  imprisonment.  New 
York  Statutes,  1900,  Chapter  216,  page  452;  Doyle 
V.  Shuttleworth,  41  Misc.  Eep.  42  (83  N.  Y.  Supp. 
609) ;  Black  v.  New  York  Life  Ins.  Co.,  70  Misc.  Eep. 
532  (127  N.  Y.  Supp.  409);  McArdle  v.  Thames  Iron 
Works,  96  App.  Div.  139  (89  N.  Y.  Supp.  485). 
Bevised  Statutes  of  Louisiana,  Sections  2668,  2669; 
Kent  V.  Mojonier,  36  La.  Ann.  259;  Wolf  v.  Joubert, 
45  La.  Ann.  1100  (21  L.  E.  A.  772,  13  South.  806) ; 
Laws  of  New  Jersey,  1906,  Chapter  240;  Rutowsky 
V.  Bozza,  77  N.  J.  Law,  724  (73  Atl.  502).  Con- 
necticut Public  Acts,  1911,  Chapter  27,  page  1586; 
Sagal  v.  Fylar,  89  Conn.  293  (93  Atl.  1027,  L.  E.  A. 
1915E,  747).  PubUc  Acts  of  Michigan.  1907,  Act  No. 
101;  Cashin  v.  PUter,  168  Mich.  386  (134  N.  W.  482, 
Ann.  Cas.  1913C,'697).  Kentucky  Statutes,  Section 
199b;  Hunter  v.  Patterson,  162  Ky.  778  (173  S.  W. 
120,  L.  E.  A.  1915D,  987).  Burns^  Annotated  Stat- 
utes of  Indiana  1914,  Section  9711a  et  seq.;  Horning 
V.  McGUl  (Ind.),  116  N.  E.  303;  Humphry  v.  City 
Nat.  Bmk  (Ind.  App.),  127  N.  B.  162.  Laws  of 
North  Carolina,  Session  1913,  Chapter  77  j  Courtney 
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in  the  consideration,  or  in  a  promise  expressed  in 
the  agreement,  or  in  the  purpose  to  which  the  agree- 
ment is  applied :  13  C.  J.  410.  *  An  agreement  is 
illegal  if  it  is  contrary  to  law,  morality  or  public 
policy:  6  B.  C.  L.  693.  Plain  examples  of  illegality 
are  found  in  agreements  made  in  violation  of  some 
statute;  and,  stating  the  rule  broadly,  an  agreement 
is  illegal  if  it  violates  a  statute  or  cannot  be  per- 
fonned  without   violating  a  statute. 

Statutes  present  themselves  in  various  forms. 
Some  contain  a  provision  expressly  prohibiting  an 
act,  without  also  expressing  a  penalty  for  the  doing 
of  the  prohibited  act.  Others  express  a  penalty  and 
also  in  terms  express  a  prohibition.  Some  prescribe 
a  penalty  only,  and  do  not  in  terms  express  a  pro- 
hibition; and  in  that  case  a  prohibition  may  be  im- 
plied, and  if  a  prohibition  is  implied  it  is  as  effective 
as  an  express  prohibition. 

1, 2.  The  rule  that  an  agreement  is  illegal  and 
unenforceable  if  it  conflicts  with  the  provisions  of  a 
statute  is  not  inexorable  and  unbending.  If  a  statute 
having  a  penalty  and  a  prohibition,  express  or  im- 
plied, or  only  a  penalty  or  only  a  prohibition,  is 
silent  and  otherwise  contains  nothing  from  which 
the  contrary  is  to  be  inferred,  then  an  agreement 
which  conflicts  with  the  statute  is  void.  However, 
upon  finding  a  statute  with  either  a  penalty  or  a 
prohibition,  or  both,  the  court  is  not  immediately 
debarred  from  furttier  prosecuting  an  inquiry  as  to 
whether  an  agreement  is  void  and  unenforceable  in 
a  court  of  justice :  Harris  v.  Runnels,  12  How.  79,  84 
(13  L.  Ed.  901,  see,  also,  Rose's  U.  S.  Notes).  The 
inquiry  is  as  to  the  legislative  intent,  and  that  may 
be  ascertained,  not  only  by  an  examination  of  the 
express  terms  of  the  statute,  but  it  may  also  be  im- 
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Pac.  541,  130  Pac.  1131) ;  Kern  v.  Feller,  70  Or.  140, 
151  (140  Pac.  735)  j  Colttmbia  Rock  Co.  v.  Eibemia 
Sav.  Bank,  86  Or.  536,  542  (169  Pac.  88);  In  re 
Comstock,  3  Sawy.  218   (Fed.  Gas.  No.  3077). 

In  the  states  which  we  have  eniunerated  as  belong- 
ing to  the  second  gronp  there  is  a  diversity  of 
judicial  opinion  as  to  whether  an  agreement  is  void 
becanse  in  conflict  with  the  assumed  name  atatnte. 
In  New  York,  followed  by  Louisiana,  New  Jersey, 
and  Connecticut, '  the  imle  is  that  an  agreement  is 
not  void  if  made  by  persons  who  have  failed  to  file 
a  certificate  of  their  assumed  business  name;  while 
in  Michigan,  followed  by  Kentucky,  Indiana,  and 
North  Carolina,  such  an  agreement  is  void  and  on- 
enforceable.  The  cocdusion  reached  by  the  New 
York  courts  was  influenced  by  the  penal  character 
of  the  statute,  and  by  reason  of  the  further  fact  that 
the  statute  bad  its  foundation  in  public  poHcy  for 
the  protection  of  the  commercial  community;  and 
many  of  the  cases  point  out  and  emphasize  the  differ- 
ence between  the  position  occupied  by  a  partnership 
obtaining  credit  and  one  giving  credit.  In  Michigan, 
and  in  the  concurring  jurisdictions,  the  courts  have 
taken  and  applied  the  view  that  there  can  be  no 
recovery  on  an  agreement  made  in  contravention  of 
a  statute,  the  violation  of  which  is  prohibited  by  a 
penalty. 

There  is  yet  another  thought  which  is  frequently 
noticed  by  courts.  A  statute  may  have  as  its  primary 
purpose  the  prohibition  of  an  act  or  acts  in  a  given 
field;  or,  on  the  other  hand,  the  statute  may  have 
for  its  primary  purpose  the  imposition  of  duties 
which  are  entirely  collateral  to  a  given  act  or  agree- 
ment arising  out  of  it:  6  R.  C.  L.  700;   Washburn 


To  this  clasa  of  cases  belongs  Hirschfeld  v.  Mc- 
Cullagh,  64  Or.  502  (127  Pac.  541,  130  Pac  1131). 
There  are  some  authorities  which,  without  recog- 
nizing the  doctrine  announced  in  Harris  v.  Runnels, 
12  How.  79  (13  L.  Ed.  901),  recognize  as  a  con- 
trolling or  at  least  as  a  very  persuasive  circumstance 
the  fact  that  the  statute  only  deals  with  a  collateral 
duty:  Sagai  v.  Fylar,  89  Conn.  293  {93  Atl.  1027, 
L.  R.  A.  1915E,  747). 

3.  Let  us  now  turn  to  our  statute,  and  in  the  light 
of  the  rules  of  construction  governing  in  this  juris- 
diction ascertain,  if  we  can,  whether  the  legislature 
intended  that  an  agreement  made  by  a  partnership 
prior  to  filing  a  certificate  is  void  and  therefore 
unenforceable.  At  the  very  beginning  of  the  inquiry 
we  must  remind  ourselves  that  we  are  dealing  with 
a  penal  statute;  and  in  this  connection  it  is  apropos 
to  say  that  when  called  upon  to  determine  the  scope 
of  the  operation  of  this  sort  of  statute,  courts, 
whether  following  the  New  York  rule  or  adhering 
to  the  Michigan  doctrine,  have  applied  a  strict  rule 
of  construction  when  fixing  the  limits  and  boundaries 
of  the  field  in  which  tiie  statute  shall  operate. 
Furthermore,  the  right  of  persons  to  do  business 
as  partners  is  a  common-law  right;  and  hence  we 
are  noV  dealing  with  a  statute  which  is  in  deroga- 
tion of  a  common-law  right.  Moreover,  it  is  not  the 
primary  purpose  of  the  statute  to  prevent  the  trans- 
action of  business.  This  enactment  is  not  at  all 
akin  to  a  statute  penalizing  gambling,  for  there  the 
primary  purpose  is  to  prevent  every  person  from 
gambling  anywhere,  any  time.  Here  the  primary 
purpose  is,  not  to  prevent  business,  but  to  require 
the  performance  of  a  statutory  duty  which  is  en- 
tirely collateral  to  any  agreement  that  may  arise 


oat  of  any  business  transaction.  Again,  the  conse- 
qaences  which  the  statute  attaches  to  a  failure  to 
file  a  certificate  are  inconsistent  with  any  legislative 
intent  to  avoid  agreements.  The  statute  specifies 
three  consequences:  (1)  Punishment  by  fine;  (2)  a 
rule  of  evidence,  which  is  that  failure  to  file  the 
certificate  shall  be  prima  facie  evidence  of  fraud  in 
securing  credit;  and  (3)  inability  to  maintain  a  suit 
or  action. 

The  rule  of  evidence  applies  when  a  person  on 
persons  offending  the  statute  is  sued  by  a  party  who 
has  given,  not  received,  credit.  In  no  state  has  it 
been  ruled  that  the  statute  has  a  bilateral  effect;  but 
on  the  contrary,  even  in  those  jurisdictions  where  an 
agreement  is  treated  as  void,  the  statute  is  given 
a  unilateral  effect  only.  Id  other  words,  an  agree- 
ment made  with  an  offending  partnership,  if  void 
and  unenforceable,  is  only  so  in  the  hands  of  the 
partnership,  and  is  valid  and  enforceable  in  the 
hands  of,  the  other  party. 

The  act  does  not  in  terms  say  that  any  agreement 
made  by  an  offending  person  or  persons  is  void; 
and  there  is  a  strong  implication  to  the  contrary, 
for,  when  declaring  that  suit  or  action  cannot  be 
maintained,  the  statute  in  effect  suspends  the  right 
to  enter  the  courts  until  such  time  as  the  offending 
person  or  persons  comply  with  the  statute  by  filing 
the  certificate.  If  an  agreement  is  void  when  made 
by  one  failing  to  file  a  certificate,  why  declare  in  a 
statute  that  a  suit  cannot  be  maintained?  The  fact 
that  the  legislature  has  expressly  said  that  a  suit  or 
action  cannot  be  maintained  is  a  strong  circumstance 
pointing  to  the  fact  that  the  legislative  mind  assumed 
that  an  agreement  would  be  valid,  and,  in  the  absence 
of  some  express  legislative  declaration  to  the  con- 
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trary,  would  be  enforceable.  The  statute,  as  we 
construe  it,  merely  affects  the  capacity  of  the  part- 
nership to  sue.  In  brief,  as  we  interpret  the  statute, 
it  was  not  the  intention  of  the  legislature  to  make 
agreements  entered  into  by  offending  partnerships 
void,  especially  where  the  partnership  gives  and  does 
not  obtain  credit.  Our  conclusion  is  fortified  by  a 
like  conclusion  reached  by  the  Supreme  Court  of 
Washington,  when  dealing  with  a  statute  which,  with 
the  exception  previously  mentioned,  is  almost  iden- 
tical with  ours.  Moreover,  this  court  has  already 
adjudged  that  our  statute  merely  disqualified  the 
parties  from  suing,  and  that  the  defect  is  waived  by 
failing  to  answer,  or  to  demur  in  case  the  defect 
appeared  upon  the  face  of  the  pleadings:  Beamish 
V.  Noon,  76  Or.  415,  420  (149  Pab,  522) ;  Shucking  v. 
Totmg,  78  Or.  483,  495  (153  Pac.  803) ;  Benson  v, 
Johnson,  85  Or.  677,  680  (165  Pac.  1001,  167  Pac. 
1014) ;  Columbia  River  Door  Co.  v.  Todd,  90  Or.  147, 
152  (175  Pac.  443,  860).  See,  also,  Balfour,  Guthrie 
A  Co.  V.  Knight,  86  Or.  165  (167  Pac  484);  KoUer 
A  Chase  Co,  v.  Sa/vage,  86  Or.  639,  648  (167  Pac 
789).  It  would  be  utterly  inconsistent  with  the 
reasoning  of  our  prior  adjudications  to  hold  that 
any  agreements  or  business  transactions  between  the 
plaintiff  and  Kin  Daw  were  void.  If  such  agree- 
ments and  transactions  were  illegal  and  on  that 
account  void,  then  the  illegality  would  go  to  the 
quality  of  the  right  asserted,  rather  than  to  the 
qualification  of  the  person  asserting  it.  The  cause 
of  action,  rather  than  the  capacity  of  the  party 
alleging  it,  would  be  affected;  and  therefore,  failure 
to  demur  to  a  complaint,  revealing  an  agreement 
which  is  void  because  of  illegality,  or  failure  to  allege 


the  defect  in  the  answer  if  it  hae  not  appeared  in 
the  complaint,  would  not  operate  aa  a  waiver. 

Out  conclusion  is  that  failure  to  file  the  certificate 
affects  only  the  qualification  of  the  person  to  sue, 
and  that  upon  filing  a  certificate  the  disqaalification 
is  removed,  and  a  suit  or  action  may  be  maintained 
on  a  contract  made  before  or  after  such  filing. 

The  decree  is  affirmed.  Apfirubd. 

McBbidb,  C.  J.,  and  Benson  and  Johns,  JJ.,  concur. 
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AOOEPTANOB. 

B«e  SalM,  (L 

AOnOH. 
Astlan^-On«  Prejudiced  In  Excbange  of  Piopeity  BUght  BalM  Fnnd  , 

kud  Sue  m  Oontnct 
1.  Plaintiff,  who  exchanged  her  farm  for  tb&t  owned  b;  defend- 
ants, had  a  right  to  rely  on  her  cause  of  action  for  breach  of  eon- 
tract  ae  alleged  in  her  complaint,  making  no  direct  allegation  of 
frand,  though  frand  or  mietake  might  have  been  incidental  to  the 
■ubatitution  of  farms  charged  against  defendante.  (Smith  v.  Jack- 
son, 479.) 

Oiiue  of  Action  not  BtlgBng  at  Oommancameat  of  Salt  not  Subject 
of  ^nnterclalm. 
See   Setoff   and   Counterelaim,   1. 

Aiwissidira. 

AdmlKlons  of  Agents  Wbisn  AdmlaalMe. 
See  Evidence,  6,  7. 


Adveraa  PonMssIon— Where  Excsptlon  Void,  Orantee  had  "Ooloi  of 

Title"  to  Entire  Tract. 

1.  Where  an  exception  of  part  of  «  parcel  of  land  conveyed 
was  void,  the  grantee  has  color  of  title  to  the  entire  parcel  de- 
scribed; "color  of  title"  being  that  which  in  appearance  is  title 
but  which   is   no   title,     (Seavey  v.  Williains,   SIO.) 


2.  Under  Section  5770,  aobdivision  7,  L.  0.  L.,  providing  that 
all  precipices,  embankments,  Btreame,  lakes,  and  other  natural  ob- 
struction, if  equally  secured  against  the  trespass  of  domestic  ant 
mals,  shall  be  treated  as  lawful  fences,  a  river  on  which  the  land 
claimed  adversely  abutted  will  be  treated  as  a  lawful  "fence"  for 
the  purpose  of  determining  whether  plaintiff  who  inclosed  the  other 
sides  fully  inclosed  it.     Oesvay  v,  Williams,  310.) 

Advena  Possession— Plaintiff  Held  to  liare  AcqulTed  TltlA  to  Land 
by  Adverse  Poasessloii. 

3.  Where  plaintiff,  who  owned  land  bounded  by  a  river  and  had 
eolor  of  tiUe  to  land  on  the  opposite  side,  built  a  bridge  so  aa  to 
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enable  his  stock  to  cross  over  and  pasture  on  such  land,  which  was 
tbe  only  use  for  which  it  was  fit,  such  possession  for  the  statutory 
period  will  ripen  into  an  adverse  title,  notwithstanding  that,  after 
some  years'  possession,  a  road  was  cut  through  plaintiff's  fence  and 
other  stock  occasionally  strayed  on  the  land.  (Seavey  ▼.  Williams, 
310.) 

Advene  PcBseesioii— iAeaxlng  and  Chiltiyatiiig  to  Fence  not  True 
Boundary  Oave  Title  in  Fee. 

4.  Where  a  fence  was  constructed  through  timber  land  as  & 
boundary,  a  party  clearing  out  the  timber  up  to  the  fence,  and 
continuously  cultivating  and  maintaining  possession  for  more  than 
10  years,  acquired  title  in  fee  up  to  the  fence,  if  the  fence  was  not 
the  true  boundary.     (Manning  v.  Gregoire,  394.) 

AdTerae  PoasesBlon— ZMter  Soliciting  Quitclaim  Deed  no  Recogni- 
tion of  Title. 

5.  A  letter,  soliciting  an  adjoining  land  owner  for  a  quitclaim 
deed  for  a  tract  claimed  by  the  latter,  which  was  merely  an  effort 
on  the  part  of  the  writer  to  buy  his  peace,  cannot  be  construed 
as  an  admission  of  title  in  the  adjoining  land  owner.  (Manning  ▼. 
Gregoire,  394.) 

AGBICUIaTUBE. 

Agricolture— Member  of  Fmit  Ghroweis'  Association  Held  Entitled 
to.  Sniplns  After  Cancellation  of  Memberaihip. 

1.  A  member  of  a  fruit-gprowers'  incorporated  association,  having 
a  by-law  providing  that  cancellation  of  membership  surrendered 
the  membership,  together  with  all  benefits  accruing  thereunder  and 
all  right  and  interest  of  every  kind  and  nature,  held  entitled  on 
cancellation  of  his  membership  to  part  of  a  surplus  on  hand  aris- 
ing out  of  charges  for  handling  fruits  under  contracts  providing 
that  members  were  entitled  to  pro  rata  share  of  any  amount  which 
should  remain  after  payment  of  charges  and  expenses.  (Hood 
River  Orchard  Co.  v.  Stone,  158.) 


Agnculture — Statements  Rendered  Member  of  Fmit  Growers^ 

ciation  Held  not  to  Show  Acquiescence  in  Business  Methoda 
Followed. 

2.  In  an  action  by  one  who  had  been  a  member  of  a  fruit- 
growers' incorporated  association  for  a  part  of  a  surplus  in  the 
hands  of  the  association,  the  rendering  of  annual  statements  to  the 
plaintiff  held  not  to  show  that  plaintiff  acquiesced  in  the  business 
methods  followed  by  the  association  in  regard  to  creating  a  sur- 
plus, where  such  statements  contained  nothing  more  than  the 
amount  of  sales  of  plaintiff's  fruit,  together  with  the  sum  which 
the  association  had  been  paid,  not  including  or  in  any  manner  re- 
ferring to  charges  made  for  handling,  storage,  etc.  (Hood  Biver 
Orchard  Co.  v.  Stone,  158.) 

Agriculture— Dairy  Corporation  Held  not  Entitled  to  Apportioo 
Losses  as  Against  Contract  Allowing  it  to  Charge  Ckmania^ona 
for  Collections. 

3.  Where  a  dairyman  has  contracted  with  a  dairymen's  league, 
of  which  he  was  a  stockholder,  to  ship  milk  to  eertain  conoigiLeee 


And  to  allow  the  league  to  eoDeet  the  proceeds  for  *  certain  com- 
tniBsion,  and  tbe  •rticles  of  incorporation  and  bf-Iews  of  the  league 
do  not  give  tlie  authoiitj  to  apportion  gains  «uid  losses  among  the 
several  stochholdera  becaose  of  the  refosal  of  a  large  cDnsumer  to 
accept  sbipmentB,  action  will  lie  by  the  stockholder  to  recover 
amounts  collected  by  tbe  league  on  his  shipments  lest  commiBaioaB, 
notwithHtanding  a  purported  agreement  among  atockliolders  gen- 
erally to  apportion  Idbbcb.  (Steelman  v.  Oregon  Dairymen's  Leagoe, 
S35.) 

AgrleaHnra — Evldenca  Inanffldant  to  Sutaln  Finding  That  Stock- 
holder Of  DalTTmen's  Iisague  waa  Piesent  at  UaetliiK  and 
Votad. 

4.  In  a  dairyman's  action  against  a  dairymen's  league,  of  which 
he  was  a  stockholder,  to  recover  money  collected  on  shipments 
under  contract,  evidence  held  not  to  snstain  a  defense  that  plain- 
tiff was  present  at  a  stockholders'  meeting  and  voted  for  appor- 
tionraeot  of  losses.     (Steelman   v.  Oregon  I^irymen's   League,   535.) 

Agilcnltnie— Notlctt  of  StocUioldartf  MmUm  of  Dali7  Oorporation 
Held  nimlBcient  to  Ohargs  StockhoUar  With  Actions  Taktn 
Tborein. 

5.  A  notice  of  the  stockholders'  meeting  of  dairymen's  league 
held  not  sufficiently  definite  to  charge  a  stockholder  with  action 
taken  at  such  meeting  to  apportion  losses  occabioned  by  the  refusal 
of  a  large  consumer  to  accept  shipments,  where  he  was  not  present 
and  aRlrmatively  participated  therein.  (Steelman  v.  Oregon  Daily- 
men's  League,  535.) 

AMEMBMEHT. 
See  Appeal  and  Error,   1,  11. 
See  Municipal  Corporations,  1,  2,  14,  23. 
See  Pleading,  3. 
See  Statutes,  4. 

Showing  Plaintiff  InbaHtaiit''  vt  Btota  u  WtSl  m  "Bwldmit"  BeM 
Proper. 
See   Divorce,   S. 

Adding  Spadflcatlon  of  NagUgenca  Did  not  Chaogs  Oause  of  AcUon. 
See  Pleading,  2. 

APPEAI.  Ain>  ESBOK. 
Appeal  and  Error — Oroands  of  Invalidity  of  Amendment  to  Oltj 
Charter  must  b«  Pointed  Om  Below. 

1.  Irregularities  in  adopting  a  city  charter  amendment  not  re- 
ferred to  in  a  complaint  and  not  passed  on  by  the  trial  court  are 
not  before  the  court  on  appeal.     (Nooqsd  t.  Seaside,  64.) 


2.  In  a  teacher's  action  against  a  school  district,  where  plain- 
tiff had  opportunityto  accept  proffered  findings  allowing  amount  in 
pxFPBi  of  that  which  defendant  admitted  to  be  due,  and  which  was 
tendered  into  court,  but  cansed  the  court  to  reject  them,  she  can- 


not  on  «ppeBl   in  wbieh  judgment  for  full  ftinonnt   i«  ravenMl  ftsd 
jadgment    directed    for    amount    tendered,    ftvail    of    inch    tendarod 
nndinga.     (T«gg&rt   t.    School    District    No.    1,    OS.) 
Appoml  and  Eiror— Petition  tat  B^bamxbig  IniofDcdant. 

3.  Under  Supreme  Court  Rule  No.  25,  S9  Or.  721  (173  Pke.  xi), 
U  to  form  of  •pplieationi  for  rehe&riiig,  an  appUestion  not  ape«if^- 
ing  error,  nor  indicating  what  modification  of  the  opinion  was  dtt- 
■ir«d,  hetd  inraffleient.  (Nehalem  Timber  Co.  v.  Columbia  Conn^, 
100.) 

Appnl   Ud  Error— TrUl—Evldanc*!    M»tarUllty. 

4.  No  complaint  can  be  made  of  the  exeluaioit  «f  oTidanea, 
where  there  n«a  no  atatement  or  showing  to  the  eanrt  that  the 
evidence  was  material,  or  what  it  wonld  tend  to  prove  if  it  were 
admitted.     (Jaosen  t.  Pacifte  Diking  Co.,  129.) 

Appa«4  knd  Eiror^Defandant  AppalUat  Beauirad  to   Sam  KottM 
«f  Appwl  on  OtlW  Defandanta. 

5.  Wbere  it  is  piacticaUj  conceded  that  all  the  defendants,  in- 
eloding  those  brought  in  by  order  of  the  court  and  at  appellants' 
instance,  were  proper  and  necessary  parties,  it  was  incumbent  on 
defendant  appellant  to  serve  each  properly  with  a  copy  of  the 
notice  of  appeal,  where  not  made  in  open  court,  onder  Section  550, 


(Emnioiu  T. 

Appeal    ud    ErroT— Eitot    In    EntoTlnc    Jndsment    on    Insnffldant 
Terdict  Bavlswatle  Besaidlesfl  of  Motion  for  New  TrUl  and  S 
Erroi  In  KafiulnK  Amendment  of  HoUon  not  OomUderftd. 
11.    Under  Section  172,  L.  O.  L.,  the  error  in  entering  judgment 
on  a.n  inaufficient  verdict  preaenti  &   queation  of   law  Teviewable   on 
appe&l,  wbere   the  pleadings,  verdict,  and  judgment  upon  which   the 
queation  of   whetber  court  erred   depend*  are  on   file  in  the   Cirealt 
Court,   and   ate   ahoim   hj   the   reitord,   and   error   in   refuaing   leave 
to    amend   motion   for    new   trial    in    reference    thereto    ia   therefore 
negligible.     (Emmons  v.  Southern  Pacific  Co.,  863.) 

iUWMl  and  Hoot— hattgammtta  of  Bxror— WHen  I>e«m«d  Abandoned. 


pofltSii^  prepaid,  properly 
tomej'a  rMideiiM,  where 
facta  permitted  ierTiee  1 
(Eeeley  t.  Eeeley,   S96.) 

AppoMl  and  Bnwt— HotlM 

18,  Proof  of  Hrriee  of 
ft  party  to  the  action, 
L.  O.  L.,  and  is  invalid. 
AppMl  md  Broi— ProiM 

19.  Proper    wrviee    of 

jnrisdiction  on  appeal.     (1 

AppMl  and  Bmr— App« 
mut  Im  F(d]ow«d. 
£0.  The  right  of  appei 
qnirementi  of  the  itatut 
660,  L.  O.  L.,  providing  t 
in  the  manner  therein  p 
Eeeley,   G96.) 

Appaal  and  Error— Dofei 
Balow,  cannot  Obtaii 
21.  Where  plaintiff,  on 
against  defenaant  trantfe 
owumpatt,  uid  defendant 
tiff  be  required  to  declar 
tit,   it   cannot  claim    on   i 

k   Omnibag   Transfer  Co., 

District  Attomay  most  b( 
Suit,  WlLcrs  Dafenda: 
Bee  Divorce,  4. 


ArmT  and  Havr— Scddlei 
ma  not  Affected  Hy 
1.  Laws  of  1917,  CI 
action  where  owner  has 
Ststee  during  and  for  I 
was  not  superseded  or 
Belief  Act  (U.  3.  Comi 
a  federal  act  not  possei 
the  fiubjeft  of  remedies  « 
Hoch,  71.) 


a.  Under  Laws  of  19 
to  enter  decree  in  morl 
in  the  military  service  c 
term  of  three  yean  or 
Stats.   1918,  6ectiona   181 


Arm;    and    Nkvj— Leglslfttlon    PioMctlng    Soldlais    Against    Salt 
WltUn  Power  of  Oongnu. 

3.  Federal  legielatiau  protecting  aoldiers  Against  sQit  dtirinr 
war,  as  the  federal  Soldiers'  and  Sailors'  Civil  Relief  Act  (U.  S. 
Cotsp.  Stftta.  191S,  U.  S.  Comp.  St«ts.  Ann.  Supp.  1919,  Sections 
3O78H«-3078K8s>,  held  within  the  power  of  Congress  under  Artfole 
I,  Section  S,  of  the  U.  S.  Conatitiltioii,  giving  poner  to  declare 
war,  Teiae  end   maintain  armiee,  etc.     (Pierrard  t.  Hoeh,   71.) 

Axmr   and   Navr— Fsdorat  Boldlors'   and  gallon'   OlvU   Ball«f   Act 
Baperior  to  State  Act. 

4.  Federal  gtatute,  protecting  soldiers  against  suit  during  war, 
within  power  of  Congress  to  enact  under  Article  I,  Section  8,  of 
the  U.  8.  Constitution,  eomos  within  Article  TI,  declaring  Conati- 
tntion  and  laws  of  United  States  shall  be  sopreme  law  of  land, 
binding  on  judges  of  every  itate,  so  that  federal  Soldiers'  and 
SaUors'  Civil  Relief  Act  (U.  8.  Comp.  Stats.  1918,  U.  8.  Comp, 
Stats.  Ann.  Sapp.  1919,  Sections  307SUa-'3D7Si4ss)  is  superior  to 
Laws  of  1S17,  Chapters  275,  515,  forbidding  mortgage  foreclosure 
action  where  owner  has  enlisted  in  military  service  of  United 
States  during  tile  war  with  Qerman;.     (Pierrard  t.  Hoeli,  71.) 


bvalid    Asseasment    Held    a    Olood    on   Title, 

See  Taiation,  7. 
Ob  Froptrtr  not  Owned  Hold  not  MainttinaUe  u  Orsmlnatlon  of 

Propeny  Owned  by  FlalnUfl. 

See   Taiation,  15. 

ABSiamCENTS  OF  BBSOB. 
Wben  De«n«d  Abandoned. 

See  Appeal  and  Error,  12. 
Wben   Assignnwnts   cannot   be  Oonsldared  by  AppcUata  Court. 

See  Appeal   and  Error,  13. 

ASSOCIATION. 

Hembei  Entitled   to  Snrplot  After.  Cancellation   of  UemberBUp. 

See  Agriculture,  1.  , 


See   Agriculture,   2. 

ASSUMED   HAIOB. 
See   Partnership,    1. 


Attonwy  utd  cue 
of  ActlOD. 
1.  A  complaint 
Rttoroef •  for  det 
«1,000  for  their 
estite  which  del 
■tanees  to  exceed 
dutf  under  the  ta 
preventing  fnrtbei 
cover  the   $1,000  i 

Attomej*  $tiA  O] 
Contract  M  1 
DlscliarKe. 

S.    If  attoniejs 


discontinue  their 
them  at  their  wi 
mereij  present  a 
to  the  basis  on  1 
aion  of  their  sen 
to  their  continued 
fact  they  were  eti 
(TeiMT  T.  Barlow, 

Attonwjr  and  OU 
New  Tenns  li 
tlon  for  tbe  • 

contract,  cooflictinj 
to  introduce  new 
continue  their  sen 
they  merely  notifl 
at  the  coDcluaion 
continuance  of  tb( 
V.  Barlow,  410.) 

Attom«7  and  OUi 
meat  Under  C 
chM%a. 
4.     In   an   actioi 

ing  for  the  payme 
amount  of  the  es 
should  in  no  even 
urging  a  present 
and  aa  to  what  tt 
without  a  demnnd 
tion  was  terra ina 
BbtIow,  410.) 

B«inaikfl  of  Connc 
See  Appeal  ai 
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dence  counterbalances  that  of  the  bailor,  in  view  of  Sections  695, 
793,  795,  and  Section  868,  Bubdivision  2.  (Hansen  ▼.  Oregon-Wuh. 
B.   ft   N.   Co.,   190.) 

Transfer  of  Penoxial  Fropsrty  Undsr  Ziease  H^ld  Bailment  and  not 
Sale. 

See   Sales,   1. 

Repairs  of  Lealcs,  not  Limited  to  Fnlod  of  Ballmimt^  TwadmtarihU 

See  Wejrehouseman,  10. 

BOABB  OF  BQUAUZATION. 

Persons  Having  Ko  Tajcable  Interest  not  Bequlzed  to  Appear  B«f m 
Board. 

See  Taxation,  8. 

BOmiBABIES. 

Boondaries  —  Ejectment    Action— SorveTor's    Plat— Eyldance — Snfll- 
dency. 

1.  In  an  ejectment  action,  admission  in  evidence  of  a  surFeyor's 
plat  held  not  incompetent,  notwithstanding  it  did  not  appear  that  the 
surveyor  had  made  a  test  of  his  instruments,  and  his  chain;  soeh 
facts  going  merely  to  the  weight  of  the  evidence.  (Cody  ▼.  Blacky 
343.) 

Bonndarles— Private  Surveyor  may  Testify  to  a  Une  as  Surveyed 
by  Him. 

2.  A  private  surveyor  may  testify  to  a  line  as  relocated  by  him, 
he  being  a  person  having  the  qualifications  for  a  witness  prescribed 
by  Section  731,  L.  O.  L.,  the  only  difference  between  him  and  a 
county  surveyor,  under  Sections  2976,  2978,  being  that  the  county 
surveyor  may  make  a  record,  which,  if  conforming  to  the  statute, 
may  be  introdut:ed,  without  its  author  being  called  as  a  witness. 
(Cody  V.  Black,  343.) 

Boundaries — Surveyor  may  Testifjr  to  Knowledge  Acquired  TbrofOglL 
Solar  Compass. 

3.  That  a  surveyor's  knowledge  as  to  a  line  was  acquired  throngK 
use  of  a  solar  compass,  that  is,  an  improved  method,  is  no  ground 
for    excluding    his    testimony.     (Cody    v.    Black,   343.) 

See   Adverse  Possession,  4. 

BREAOH  OF  COKTBAOT. 

See   Contracts,  6. 

See  Logs  and  Logging,  2>4. 


I 

■ 


Brokers — Commissioa  cannot  be  Denied  Because  Brokers  Beceived 
Oommisslon  trom  Purchaser. 

1.    In  an  action  by  real  estate  brokers  to  recover  a  commissioii  I 

promised  by  a  corporate  stockholder  if  they  succeeded  in  iselling  cor- 
p orate  lands,  where  the  stockholder's  written  offer  referred  to  forma- 


tion  of  H  syndicate  bj  the  broken,  and  It  was  uncontradicted  that 
he  WBB  informed  the  brokers  would  not  act  unloBS  the^  also  received 
ft  commiMion  from  the  ayndicate  or  corporation  or^aized,  recover? 
cannot  be  denied  on  the  ^onnd  that  the  brokers  received  eompen- 
■ation   from   the   corporation   organized.     (Hartman   v.   Selling,   368.) 

Broken— Agraemant  Oon«tni«d  to  It«qnli*  PamMnt  of  GommUsloa  to 
Brokei  Only  Aftor  Be  Effected  a  Bale. 
E.  Agreement  by  large  stockholder  to  paj  broker  commisBian  for 
affecting  aals  of  corporate  laada  held,  when  conatrned  with  reference 
to  an  option  contract  executed  bj  the  corporation  only  ahortly 
before,  to  be  conditioned  npon  payment  in  accordance  with  the 
terme    of   the   option    contract.     (Hartman    v.    Selling,    368.) 

Broken — OommlMtona  Depadeiit  on  FnUllmsnt  of  Contract  Tmna. 

3.  Where  brofcert  aue  on  a  contract  for  commiaeion  which  pro- 
Tided  for  payment  of  commisaiona  only  on  payment  of  the  full  pur^ 
chaae  price,  the  brokers  can  ancceed  only  by  showing  fulfillment  of 
those  terme,  regardless  of  any  rights  they  might  have  in  another 
form  of  action.     (Hartman  v.  Selling,  368.) 

BnA«i«— Acceptanco  of  NotM  for  I«Ba  Than  Amount  Dne  not  Pky- 
mont  EctltUng  Brokec  to  OommisaloiL 

4.  Where  a  corporation  which  had  sold  land  agreed  to  a  settle- 
ment whereby  it  received  notes  from  the  purchaser  in  an  amount 
lees  than  the  price  agreed,  but  the  corporation  expressly  atated  that 
Boeh  notes  ahould  not  be  regarded  as  payment,  there  was  no  payment 
of  the  full  purchase  price,  so  as  to  entitle  brokers  to  commiasions 
payable  when    the  price   was   paid.     (Hartman   v.   Selling,   368.) 

Broken — Not  Entitled  to  Oommlaalons  from  Stockholder  for  SeUing 
Oorporate  Landa,  Payment  not  Having  Bean  Made  aa  Provided 
In  c<mtract. 
6.     Where  a   large   atockholder   agreed   to  pay  brokers   a   commis- 
sion  if   they   Bold   corporate   lands    and    the    brokers    transferred    an 
option  for   purchase  of  such  lands  to   a  corporation  which   they   or- 
ganized, but  the  full  price  was  not  paid  within  the   time  stipulated, 
the   purchasing   corporation   giving   notes   for    an    amount    less    than 
that     due,   which     notes   were    accepted    in     settlement   bnt    not    as 
payment,    Jield    Chat,    notwilbs landing    the    guardian    of    the    stock- 
holder  who   bad   since   become   incompetent    represented    the    vendor 
corporation  in   the  aettlement,   there   was  no   euch   consummation   of 
the   contraH   as   would   entitle    the   brokers   to    recover   commissions. 
(Hartman  v.  Selling,  368.) 

Br<Aers— In  Absence  of  Other  A^rraement,  Payment  mnrt  b«  In 
Cask  and  at  Stlpnlatod  Times. 
6.  Agreement  of  one  to  pay  a  broker  a  commission,  if  a  sale  of 
another's  land  was  made  and  the  price  paid  as  provided  in  an 
option,  requires  the  price  to  be  paid  in  cash,  the  option  not  pro- 
viding otherwiee,  and  at  the  timee  atipalated.  (Hartman  v.  Selling, 
368.) 

BUKDBN  OP  PBOOF. 
>        See  Carriers,  3. 
See   Evidence,  6. 


Oaizitn — OwnsT  of  Tniak  not  DeUrond  by  Tnuufor  OompsnT  ks4 
necUon  of  Bomodles. 

1.  On  failure  of  a  baggage  transfer  eompanf  to  deliver  h«T 
trunk,  of  which  it  bad  possesBion  as  bailee,  the  owner  had  an  elec- 
tion of  remediei,  having  been  entitled  to  sue  on  the  theorf  the 
action  should  be  treated  as  in  asmmpsit  for  breach  of  contract,  or 
aa  an  action  in  case  for  negligence,  or,  if  there  had  been  a  eonvet- 
sion  of  the  goods,  as  an  action  in  trover  for  the  conversion.  (Ham- 
ilton  V.    Baggage   &   Omnibns   Transfer  Co.,   690.) 

Oarrien — Transfer    Company    Liable    In    Assmnpslt    for    NegUgant 
Theft,  MifldellTeiy,  or  Other  Iiom. 

2.  Whether  plsintifF's  trunk  wag  stolen  from,  misdelit'ered  or 
otherwise  lost  bj  defendant  transfer  company,  bailee,  the  companj 
ia  liable  in  an  action  in  the  nature  of  aammpnl  it  the  loss  was 
caused  by  its  negligence.  (Hamilton  t.  Baggage  ft  Omnibns  Trans- 
fer Co.,  620.) 

Carriers— Bnrdan  of  Proaf  ma  to  Negligent  Imw  on  Owner  of  Tnmk, 

3.  Tbe  burden  of  proof  as  to  negligence  was  on  plaintiff  owner 
of  a  trunk  suing  defendant  transfer  compan}',  as  bailee,  for  its  loss 
and  consequent  failure  to  deliver.  (Hamilton  v.  Baggage  A  Omnibus 
Transfer   Co.,   620.) 

OUTlets— Bftllor  of  Tnmk  With  Tnusfer  Companjr  not  Bomtd  m 
Matter  of  L»v  by  Unknown  Tamu  of  Uere  T<Aen  Cbeck. 


OASES   IN    THE    OREGON    BEPOSTB. 
^plled.  Approved,  01t«d,  Dlstlngnlshed,  Folloved  and  Oromiled  In 
this  Volome. 
Se6   Table   in   fVont   of   tbii   Volome. 


Oeitloiarl^-Wilt    Allowed    Where    Oouit    Offlcar    or   Tiimnal    Hu 
Erred  or  Bxceeded  JnriBdlcOon, 

1.  Under  Section  605,  L.  O.  L.,  a  writ  of  review  ie  aJlowed 
where  en  inferior  court  ofBcsr  or  tribunal  lias  exercised  jndieial 
foDctioni  erroueousl}',  or  haa  exceeded  his  or  its  jurisdiction  to  tbe 
injur;  of  some  substantial  right  of  plaintiff  and  not  otherwise. 
(Hoehfeld  t.  Portland,  5TS.) 

OHABTEB  OF   OITISS, 
PORTLAND. 
Brown   t.   Portland,   600. 
Cook   V.   Portland,   fllO. 
HocMeld  V.  Portland,  572. 

SEASIDE]. 
Noonon   v.   Seaside,    64. 

SHERIDAN. 
Byere  V.  Citj  of  Sheridan,  154. 
Henderson   v.  Citj  of  Sheridan,   14!^. 

OIEOUMSTANTIAIi   EVIDENOB. 
Welglit  of  arcamBtantlal  ETldaoce  la  a  Question  for  th*  Jnry. 
See  Criminal   Law,  5. 

CITIES, 
See  Municipal  Corporations. 

CIT7  OBABTES& 

See    Charter   of    Cities. 

CITT   OBDINANOE& 

See  Municipal   Corporations. 

OLOtID  OH  TITIA 

See  Quieting  Title,  2,  3. 

1  Title. 


ooLuaioir. 

OolUMon — Ownar  of  Wood  Being  Towed  In  Barge  not  IiUble  lot 
NegUfence  of  Owner  oiF  Boat  Dolnc  tlie  Towimc. 

1,  One  hBTinff  wood  hsuled  in  a  b&rge  wu 'not  H»b)e  for  nt^- 
gence  of  emplojeei  of  the  owner  of  the  boet  doing  the  towing, 
having  no  control  over  luch  employees.  (Woodeid  t.  A.  P.  Coata 
Lumber  Co.,  302.) 

OOLLUaiON. 
Where  Heir  Acts  in  OoUhsIod  Wltb  Debtor,  F«rBonja  B«preMUtattTa 
nuy  Sne  Both  to.  Becovec  Fropartj-  of  Himtfi 
Bee  Descent  ead  Distribution,  1. 

CX>NSnTUTIOHAL  XAW. 

Ooutttnttoiul  Jaw — Uoratoilnin  aa  to  Soldlen  not  Impairment  ot 
Oontntcte. 

1.  LawB  of  1917,  Clk&pteT  275,  abating  mortgage  foreclosure  aetion 
for  period  of  war  and  fiO-daj  period  .  sabsequeat  to  teTmination 
tberBof,  where  owner  Iiaa  enlisted  in  militarj  service  of  United 
StAtei,  doea  not  impair  obligation  of  contracts;  such  stay  being 
reasonable  in  view  of  nation's  need  for  enlisted  men.  (I^OTTsrd  t. 
Hoch,   71.) 

OonsHtQtlonal  Law— Horatorlnm  Law  for  Soldlen  Doee  mtt  Impali 
Obll^tlon  of  Oontracta. 

2.  A  moratorium  law  In  favor  of  soldiers  in  some  form  is  valid, 
not  being  violative  of  tbe  constitotional  provision  against  the  pis- 
sage  of  laws  impairing  the  obligations  of  contracts.  (Pierrard  v. 
Hoch,   71.) 

Oonstltittlonal  Law — Oonrts  Bonnd  by  LeglslaUve  Dlnctien  That 
Teacliers  Oonteact  shall  be  in  WUtlng. 

3.  Laws  of  1913,  Chapter  172,  Section  1,  subdivision  7,  haa  fixed 
within  strict  limits  tbe  method  bj  which  both  teachers  and  direc- 
tors  must  be   bound   by    written  contract,   and   the    coorta    cannot 

depart     from     Isgialative     direction.     (Taggart     v.     School     IHatriet 

No.   1,  95.) 

Oonstltntlotial  Law—Hawkers  and  Feddlen— Statnt*  Bsqnlilni 
Idcetua  for  Selling  'of  Hedldnes  Valid. 

4.  General  Laws  of  IB13,  Chapter  164,  Section  19,  reF^iIatioK 
the  practice  of  pharmacy,  and  the  possession  and  disposal  <3 
poisons  and  otber  drugs,  and  requiring  itinerant  peddlers  selling 
the  same  to  pay  h  license  tee  of  $200,  does  not  contravene  Article 
I,  Section  20,  of  this  Constitution  relating  to  special  privilegoa  or 
immunities,  or  Amendment  14,  Section  1,  of  the  U.  8.  Constitntion. 
(Anderson   v.   Parr,   137.) 

OotuUtatlonal  Idiw— Waters  and  Waterconrwa  Ftanddae  CaMnet 
Between  City  and  Power  Oompai^  tot  InstalUneBtB  of  ^dnuita 
not  Froprietarj  hat  Bata-maldng. 

5.  Franchise  contract  between  city  and  power  company,  whertbjr 
the  comiKiny  agreed  to  install  as  many  fire  hydrants  at  should  be  or- 


dered  by  tha  city,  for  whicli  the  tiij  agreed  to  pay  tl  •  montli 
neh  for  five  jeBit,  after  which  the  companj  wai  to  maintain  and 
install  hjdiantB  without  coat  to  the  city,  held,  a  rate-making  con- 
tract made  bj  the  city  not  eiclaBivelj'  in  its  proprietary  capacity, 
to  that  tbe  Public  Service  CommiaBioit  could  order  the  company  on 
its  petition  to  diBcontinue  free  hydrantB  and  charge  the  city  43.50 
a  month  for  each  hydrant  without  violating  Article  I,  Section  10,  of 
U.  3.  CoQBtitution,  prohibiting  impairment  of  the  obligationB  of  con- 
tracta.  (Hillaboro  v.  Public  Service  CommiasiOQ,  320.) 
OonttttnUoaal    lUiW-Sftdal    Improvoment  —  Remonstnuice — Special 


The  filing  of  an   operative  and  Belf-Giecuting  remonstrance  to 

truetion  of  a  epecial  improvement  by  abutting  owners  under 
City  of  SilvertOD  Charter,  Section  71  (as  in  force  in  1914),  conferring 
on  abutting  owners  the  right  to  file  SDch  a  remonstrancB,  would  not 
result  in  a  contract  with  attending  contractual  rights  and  obligations, 
the  fundamental  doctrines  of  special  aBsessments  not  being  baaed 
npon  the  principles  of  contract.  (Brown  v.  Silverton,  441.) 
Ocmstlttittoiul  Iiaw — Bemonstrance — Not  to  Preclude  Beasaesament — 

Doe  Piocoos  of  lAw. 
T.  Reassessment  proceedings  under  Charter  of  City  of  Silverton, 
Sections  135-138,  made  necessary  because  of  invalidity  of  original 
assessment  for  city  council's  lack  of  jurisdiction  to  proceed  with  the 
improvement  owing  to  sufficient  remonstrance  thereto  by  abutting 
owners  under  Section  71,  held  not  unconstitutional  on  the  theory 
that  it  is  the  taking  of  property  without  due  process  of  law,  since 
the  legislature,  in  prescribing  Uie  procedure  with  reference  to  the 
construction  of  such  improvement,  was  not  required  to  have  in- 
cluded the  provision  making  a  remonstrance  a  bar  to  further  pro- 
ceedings, and  therefore  the  city,  under  the  home-'mle  amendmenta, 
by  its  legislative  power  could  amend  the  law  eo  aa  to  mftk«  the  pro- 
ceedings valid  notwithatAndiug  such  remonstrance.  (Brown  V.  Sil- 
verton, 441.) 

See   Municipal   Corporations,   3. 

See    Taxation,    2. 

OONBTITUnaH'  OF  OaEOOS. 
Olted  and  Oonstmed  is  this  volume. 

See   Table   in    Front   of    this    Volome. 

obireTEuonoN. 

Interprotation   of  I«ws. 
See   Statutes,   G. 

GONTItrUANOE. 
Bnipiise  not  Gronnd   for  N«w  TrUl,   In  AbiODoe  of  B«qintt  for 


See  New  Trial,  1. 

OOHTBAOTOB. 
IJahlUty  for  Oontxactor'a  Negligence  Defined. 
See   Master   and    Servant,    2. 
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coNTSAora 

Contracts — ^Test    of    Mutuality    of    Contract    to    Fuxnisli    Jjaaiihn 
Stated. 

1.  A  contract  to  furnish  lumber,  if  the  purchaser  is  bound 
thereby  to  order  and  receive  the  minimum  amount  of  lumber  pro- 
vided for  BO  that  the  sellers  would  have  a  remedy  for  damages  for 
failure  to  order  such  amount,  is  not  wanting  in  mutuality;  but,  if 
the  purchaser  is  not  so  bound,  it  is  a  mere  option,  failure  to  ex- 
ercise  which    creates   no   liability.     (Ward   v.   McKinley,    45.) 

Contracts — Courts  Sbould  Incline  to  Constme  Contract  in  Favor  of 
MutuaUty. 

2.  Courts  should  incline,  where  such  a  construction  is  reason- 
able, to  construe  a  contract  in  favor  of  mutuality.  (Ward  v.  McKin- 
ley, 45.) 

Contracts— Oontnurt  for  I>eliyery  of  Lumber  Under  Qpedfications 
WlLichi  Purchaaer  Should  '^Fumlsh"  Held  Mutual. 

3.  A  contract,  whereby  plaintiffs  were  to  cut  a  minimum  amount 
of  lumber  each  year  for  defendants,  defendants  to  furnish  speeifi- 
cations  whereby  it  was  to  be  delivered  and  to  pay  for  all  lumber 
shipped  on  orders  furnished  by  the  purchaser,  held  not  void  for 
want  of  mutuality  in  failing  to  require  defendants  to  order  lum- 
ber; the  agreement  to  hold  the  entire  output  subject  to  plaintiff's 
order  and  not  to  sell  it  to  other  parties  being  a  suiBcient  consid- 
eration, and  the  word  "furnish"  meaning  to  be  furnished.  (Ward 
V.   McKinley,  49.) 

Contracts— Plaintiff,    Counting    on    Ezinress    Contaract^    nnist    Prove 
it. 

4.  Proofs  must  correspond  to  allegations;  so  that  plaintiff, 
counting  on  express  contract,  must  prove  such  a  covenant,  rather 
than  quantum  meruit.     (Taggart   v.   School   District   No.   1,  95.) 

Contracts — ^Pleading — Sufficient  Statement  for  Action  on  Contract — 
Work  and  Labor. 

5.  Complaint  held  to  state  a  good  cause  of  action  founded  upon 
a  contract  between  the  plaintiff  and  defendant  under  which  plain- 
tiff was  to  do  certain  work  for  a  specific  consideration.  (Jansen 
V.   Pacific   Diking   Co.,   129.) 

Contracts— Party  can  Treat  Contract  as  Terminated  by  Breacb  mad 
Secover  Profits. 

6.  Though  a  party  cannot  rescind  a  contract  and  thereafter  re- 
cover damages  for  its  breach,  he  can  elect  to  treat  a  breach  by  the 
opposite  party  as  terminating  the  contract,  and  thereafter  recover 
the  loss  he  sustained  by  reason  of  the  other  party's  failure  to  per- 
form  his   agreement.     (Taylor   v.    Tripp,   611.) 

Contracts— Agreement  Conflicting  Wltb  Statute  not  Necessarily  Void. 

7.  If  a  statute  having  a  penalty  and  prohibition,  express  or  im- 
plied, or  only  a  penalty  or  only  a  prohibition,  is  silent,  and  contains 
nothing  from  which  the  contrary  is  to  be  inferred,  an  agreement 
which  conflicts  with  the  statute  is  void,  but  on  finding  a  statnte. 


witti   eitlier   pena.ltj    or   prohibitiOD,    or   both,    the    court 
mediatelj  barred  from  further  inquiring  aa  to  whether  a, 
void;   the  pertinent  inquiry  in  all  cases  being  the  leg;iBlHtive  intent, 
(Uhlmann  v.  Kin   Daw,   681.) 

Ooalaracts — Contract  In  Contravention  of  StAtat«  may  be  Held  Legal 

In  Accordance  With  LeglBlatlTa  Intent. 
8.  In  the  abacDce  of  declaration  in  a  statute  that  a  eontract  in 
contravention  of  it  is  void,  the  court  maj  take  the  statute  b7  ita 
four  comers  and  consider  its  terma,  its  object,  the  evil  it  was 
enacted  to  remedj,  and  the  effect  of  holding  agreements  in  violation 
of  it  void,  for  the  purpose  of  ascertaining  whether  it  was  the  legis- 
lative intent  to  make  such  agreements  void,  and  if  from  alJ  these 
considerations  it  is  manifest  that  the  lawmakers  had  no  each  intent, 
the  agreement  should  be  held  legal  and  enforceabBa.  (Uhlmanu 
T.   Kin   Daw,   881.) 

See    Agriculture,   3, 

See    Corporations,    1-5. 

See   Evidence,   3. 

See  Logs  and  Logging,  ^-4. 

See    Sales,    3-5. 

One  Prejndleed  in  Ezchange  ot  Froperly  Utgbt  Balw  Frand  and 
Sne  on  Oontract, 

See  Action,  1. 

Attempt  to  Introduce  New  Terme  into  Oontract  as  to  Fees  or  DU- 
contlnne  Serricee  Warranted  a  Dlscliarga. 
See  Attorney  and  Client,  8. 

Attempt  to  Introduce   Hew   Terms  Into  Oontract  tg  Employment 
Held  a  Qneation  for  tbe  Jnir. 
See  Attorney  and  Client,  3. 

Snegestlon   hj  Attorney   Basis   of    Settlement   I^der  Oontract    of 

Employment  Held  not  Qronnd  for  DlscharKe, 

See   Attorney  and   Client,  4. 
For  Payment  of  OommlsBlona  on  Bil»  of  Iiands, 

See    Broke/B,    1-6. 

Oonrts  Bound  by  IisglBlative  Dlrectton  tbat  TeaclLer'a  Contract  EhaQ 
be  In  Writing. 
See    Constitntionel    Law,    8. 

Between  City  and  Power  Company  for  iDstailatiou  of  Hydrants  not 
Proprietary  but  Rate-making, 

See   Constitutional   Law,  6. 


Idfe  Tenant,  Uanagei  of  Besidnary  Estate,  can  Contract  for  Pos- 
session and  Improvement. 
Bee  Life  Estate,  1. 
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Pnrcliaser  of  Standing  Timber  Under  Btecntoiy  Ctautcact  Entitlad 
to  Maintain  Suit  to  Bemore  Oload. 
See  Quieting  Title,  3. 

Fallore  to  Show  Written  Oontraet  will  not  Savpoct  Verdict  fiir 
Teacher's  Oompeneation. 

See  BchoolB  and   School  Districts,  2-4. 

Declaration  on  Ck>ntnetB  Within  Statute  Keed  not  Allege  Wiitiiig. 

See  Statute  of  Frauds,  1. 

Interest  Under  Execotory  Contract  for  Sale  of  Standing  Timber  not 
Taxable. 

See  Taxation,  6. 

Ckmtract  to  Purchase  Standing  Timber  and  to  Pay  Taxes  Agalaet 
I«and  on  Oonoem  of  County. 

See  Taxation,  10. 

When  Property  Purchased  flrom  the  United  States  Is  Idalde  for 

Taxation. 

See  Taxation,  11. 

COirrBIBUTOBY  KEOUaSNCB. 

Contributory  KegUgence  of  Plaintifl  Struck  by  an  Automobile  Is  a 
Question  for  the  Jury. 

See  Municipal  Corporations,  25. 

Automobile  Drlyer  Held  Contxibntorily  KegUgeot. 

See  Kailroads,  3. 

COBPOBATIOKa 

Corporations — ^Dissolution— Action  by  Stockholder— Bemoval  of  Per- 
sonal Property — ^Findings— Contract. 

1.  In  a  stockholder's  action,  after  dissolution,  for  damages  to 
personal  property  belonging  to  the  .corporation,  because  of  its  re- 
moval \>y  defendant  from  the  premises  sold  hj  defendant  to  the 
corporation,  after  an  alleged  default  in  the  sales  contract^  evidence 
held  to  support  a  finding  that  defendant  had  authorized  each 
removal.     (Smyth  v.  Kenwood  Land  Co.,  19.) 


Corporations  —  Dissolution  —  Assets  —  When  Stockholders 
Cwners. 

2.  The  property  of  a  corporation,  including  rights  of  contract 
and  choses  in  action,  upon  dissolution,  becomes  vested  in  the  stoek- 
holders  subject  to  the  rights  of  creditors,  and  ordinarily  and  in 
the  absence  of  debts  the  stockholders  become  the  ovmers  of  the 
assets.     (Smyth  v.  Kenwood  Land   Ck).,   19.) 

Corporations— Dissolution— Pleading—Ownership   by    Stockholder. 

3.  In  a  stockholder's  action  for  damages  to  personal  property, 
brought  after  dissolution  of  the  corporation,  complaint,  after  ver- 
dict and  in  the  absence  of  demurrer,  held  sufficiently  to  allege  that 


OorpontlouB— Lvid  sue  OontrWl— Dofanlt— On  DUwlntlon  Faas«d 
t«  Stocklioldan. 

4.  A  diMolved  corpoTatiou'i  default  under  &  land  sale  eootraet 
did  not  create  k  debt,  exiatence  of  irhich  prevented  personal  prop- 
erty of  the  dUaolved  corporation  on  the  premiaes  lold  from  paM- 
ing  to  the  stock  hold  era,  wliere  the  vendor  elected  to  re-enter  into 
poBgeasion.     (Smyth     v.     Kenwood    Land    Co.,    19.) 

Ooipora,tioiu — Bemonng  Propertr  Bafon  Bight  to  PdbmMou  laA 
Matnied— UabUitj  EnfoicMblo  Attn  UuolnUOii  by  Stock- 
boldar. 

5.  Where  a  corporatioa  defaulted  under  Its  contract  to  purchase 
realt}',  and  the  vendor  failed  to  wait  60  days  after  default  before 
re-entering  into  possession,  as  required  by  the  contract,  the  acts 
of  sucb  vendor  in  removing  the  property  of  the  corporation  from 
the  prBmises  before  its  right  to  possession  bad  matured  held  suffi- 
cient to  create  a  basis  for  liability  for  damages  to  the  cor po ra- 
tion's property,  enforceable  by  the  plsintifT  as  a  stockholder  after 
dissolution.     (Smyth  v.  Kenwood  Land  Co.,  19.) 

0<^ontloai — SatlflcaUon  of  UnantlioiisM  Acts  of  Pissldeitt  Be- 
latet  Back. 

6.  A  ratification  by  the  prircipfil  of  the  unauthorized  acts  of 
its  president  would  relate  back  to  the  original  transaction,  and 
establish  the  agency  of  the  preudent  for  it.  (Bmmett  v.  Astoria 
Marine   Iron   Works,   eSE.) 


oosxa 

OoatB— Bxpana*  of  Procntltig  Transcript  In  OliCnlt  Oonrt  Taxabls 
Tkare  Only. 
1.  The  expenses  incurred  by  a  party  in  procnring  a  transcript  of 
the  evidence  in  the  Circuit  Conrt  must  be  taxed  in  such  court,  and 
will  not  be  included  in  the  coat  bill  in  the  supreme  court.  (Burdiek 
T.  TumALum  Lumber  Co.,  459.) 


2.  Under  Section  561,  L.  O.  L.,  "eoets"  are  certain  sums  of  money 
granted  by  law  to  the  prevailing  party  by  way  of  indemnity  for 
maintaining  an  action,  or  for  vindicating  a  defense,  being  an  inci- 
dent  of  the  judgment.     (Burdiek   v.   Tnm-A-Lum   Lumber  Co.,   4S9.) 

Oosta-^tafendant,  Aftsc  Berwsal  of  Adverse  Judgment  and  Before 
Kew  Trial  and  Jndgment  for  It,  not  Entitled  to  Expense  of 
Transctlirt  of  Testlinmiy. 

8.  Under  Section  564,  L.  O.  L.,  judgment  for  plaintiff  in  an  ac- 
tion at  taw  having  been  reversed  on  defendant's  appeal,  the  case 
standing  ready  for  new  trial  and  undetermined,  defendant  is  not 
entitled  to  an  item  of  eoits  for  the  expense  of  procuring  a  tran- 
script of  the  STidenee  in  the  Circuit  Court,  not  having  obtained 
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judgment  there,  while  its  having  prevailed  on  appeal  to  the  Supreme 
Court  entitled  it  only  to  eoata  in  sueh  court,  not  including  expendi- 
ture for  the  transcript.     (Burdick  v.  Tum-A-Lum  Lumber  Co.,  459.) 

See  Judgment,  3. 

Prevailing  Party  cannot  BaooTer  Ctosts  «2id  DMniraements  Whan 
Defeated  on  AppeaL 

See  Appeal  end  Error,  10. 

COUNTEBCLAIBC. 

Bee   Setoff  and   Counterclaim. 

OOUKTTBOADa 

See    Highways. 

OOUKTISS. 

Oonnties — State  Oommisslon's  Proceeding  to  Chrade  Highways  caa- 
not  be  Enjoined  for  Failure  to  Obtain  Biglite  of  Way. 

1.  Proceeding  of  state  highway  commission  to  grade  a  highway 
cannot  be  enjomed  by  a  taxpayer  of  the  county  on  account  of  the 
failure  of  the  commission  to  obtain  some  of  the  rights  of  way  be- 
fore the  grading  contract  was  let;  the  provision  of  Laws  of  1&17, 
page  447,  that  right  of  way  shall  be  acquired  before  any  eontract 
shall  be  let,  not  being  mandatory  or  prohibitory,  so  that  a  tax- 
payer  can   take   advantage  of   it.     (Bockhill  v.  Benson,   176.) 

OBIMIKAI.  LAW. 

Criminal   Law — B3rstanders,    Making  Bill   of  Exeeptiona,   mast    be 

Certified  to  be  Diflintereeted. 

1.  A  bill  of  exceptions  on  affidavits  as  to  disputed  occnrreiicee 
by  bystanders,  who  by  provision  of  Section  170,  L.  O.  L.,  must  be 
certified  by  the  clerk  to  be  respectable  and  disinterested,  cannot  be 
considered ;  the  affidavit  being  merely  that  the  persons  are  ^  rep^ 
utable.     (State   v.    Irondon,   423.) 

Criminal   Law — Statements   by   Accused— InaUlity   of   Children    to 
Qire  Information  not  Bes  Qestae. 

2.  The  doctrine  of  res  gestae  applies  where  declarations  of  third 
parties  are  offered  in  evidence,  or  where  the  declarations  of  a 
party  in  his  own  favor  are  offered,  so  statements  by  defendant, 
who  was  accused  of  uxoricide,  that  he  did  not  attempt  to  inquire 
as  to  the  crime  from  his  young  children,  because  they  eonid  not 
or  would  not  talk,  are  not  admissible  as  part  of  the  re»  gestae, 
(State  V.  ZuUig,  427.) 

Criminal     Law— E^denoe— Exceptions— Necessity    for— Beview. 

3.  The  act  of  the  district  attorney  in  inquiring  as  to  the  story 
of  defendant's  children  of  the  killing  of  their  mother,  whom  de- 
fendant stated  he  had  not  questioned,  etc.,  held  not  preserved  for 
review;  there  being  no  exception,  and  the  matter  not  being  made 
a  ground  for  motion  for  new  trial.     (State  v.  Zullig,  427.) 


Orimliutl    I«.w— nomldde— Evldeneo — Accnsed     AntborlaMl     Talduf 
of  His  ObUdrea  Out  of  JnrlAdlctlon — AdmliBlbla. 

4.  In  t,  pTOsecutioii  for  uxoricide,  evidence  that  before  tbe  trial 
defendant  bj  written  order  nutborized  the  taking  of  his  children, 
who  bad  been  present  at  tbe  offense,  ont  of  the  jnrisdiction,  is  ad- 
miiaible,  although  defendant  might  well  have  been  actuated  by 
proper  motivea.     (State   v.  Zullig,  «7.) 

OrimliULl  Zaw— OlrciunBtantlal  Evidence— Weight— Question  foi  Jvrj. 

5.  Tbe  question  of  the  weight  of  eircamstantial  evidence  is  pe- 
culiarly  for   tha   jnry.     (State    v.   ZuUig,   427.) 

Orlmlsal  Law- FrMnmptlon— J1117  will  be  Fair  tad  ImputlsL 

G.  The  presumption  on  appeal,  the  jury  being  in  part  selected  by 
defendant,  is  that  the  jury  will  be  entirely  fair  and  impartial. 
(State  T.  Zullig,  427.) 

oBossrao. 

Blgbta  and  Dotlea  at  PabUc  OroaaUig  SUted. 
See  B«ilroadB,  Z. 

OBUEL  AND  DTUUMAN   TEEATMBIT, 
Oonwltttnt  Eeld  to  Show  Oraxl  and  Tnhnmwi  TrMtmsnt. 
See  Divorce,  1. 

OU8TODT  OF  OHILDSEN. 
Onstodj    of    OhOd    PrtWBTly    CUven    to    arandpwenta    ai    Against 


See  Habeaa  Corpus,  3. 
Oturtody  of  CbUd  Quv  be  Taken  from  Parents  by  a  Oonrt  of  Egnltf. 
See   Habeas   Corpus,  4. 

DAMAOSa 

DamagAh— Amount  not  Determined  Solely  to  Afford  Injured  Paraon 
Oompensatlon. 
I.  While  the  fundamental  rule  of  the  law  in  a  damage  ease  la 
to  award  eompensation,  yet  mles  for  ascertaining  the  amount  are 
formed  with  reference  to  the  just  rights  of  both  parties,  and  the 
standard  fixed  for  estimating  damageg  ought  to  be  determined,  not 
only  by  what  might  be  right  for  an  injured  person  to  receive  in 
order  to  afford  just  compensation,  but  also  what  is  just  to  compel 
the  other  party  to  pay.     (Hansen  v.  Oregon-Wash.  B.  &  N.  Co.,  190.) 

Damages— Difference   Between  VMne  Before  and   After   Iniviy  to 

Prasonal  Property  Proper  Heasnre. 
S.    Tbe  measure  of  damages  for  injury   to  personal  property  is 
generally  the  difference  between  its  value  at  the  place  immediately 
before  and  immediately  after  the  injury.    (Hansen  v.  OregoD-Waah. 
B.  1  N.  Co.,  180.) 

See  Bailment,  1,  S. 

See    Warehousemen,    1-10. 
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LiaUUtF  aif orotftblA  After  DiflMlntlon  of  Ooiponttott. 

Bee  Corporations,   5. 

Ifflnor  not  Entitled  to  BecoTer  Part  of  tlie  Pnzthiflo  Paid  WtXhaut 
Aooonntlng  for  Damages  to  Property  Sold  Him. 

See  Infante,  1. 

Admiaslbill^  of. 
See  Homicide,  L 


DEOLABATIOink 


Doeda— Exception  Void  for  UnoerUinty. 

1.  An  exception  of  about  12  acres  in  a  seMon  lying  woutk  of 
a  river  is  void  for  uncertainty,  where  there  were  more  than  100 
acres  Ijring  south  of  the  river,  and,  the  exception  not  being  de- 
scribed to  a  certainty,  the  title  to  the  whole  tract  passes,  the  ex- 
ception alone  being  void.     (Beavey  v.  Williama,  310.) 

Deeda— I>ee<t  Witb  Oranteo's  Name  Left  Blank,  Oonyeva  No  ntia. 

2.  A  deed  executed,  but  with  the  name  of  the  grantee  left  blank, 
conveys  no  title  while  in  that  condition.     (Harth  v.  Pollock,  663.) 

Doeda— Blank  Deed,  When  Anthoriiedly  FlUod  in,  Paaaaa  Title. 

3.  Where  one  delivers  possession  of  deed,  with  name  of  grantee 
left  blank,  to  another,  with  oral  authority  to  All  in  the  blank  with 
the  name  of  a  prospective  purchaser,  and  such  blank  is  so  filled  in 
and  delivered  in  pursuance  of  such  authority,  the  deed  will  pass 
the  title.     (Harth  v.  Pollock,  663.) 

Owner  DeliTerlng  Deed  to  Broker,  Wlio  Pilled  in  Own  Name  aa 
Orantee,  mnat  Buffer,  Bather  Than  Sabaeq:aent  Mortgagee. 

See  Mortgages,  1. 

Poaseaaion  of  Land  by  Owner's  Tonanta  SUd  not  Notico  that  X«nd 
was  not  Owned  by  Itortgagor. 

See  Mortgages,  2. 


See  Contracts,  3. 

DElffAND. 

When  a  Demand  ia  trnnoceaaary.  j 

See  Replevin,  2. 

DEMUBBEB. 

Admits  Tmth  of  ICatexlal  Statoment  in  Pleading. 

See,  Mandamus,    1,    4. 

Demurrer  Aasomee  Trath  of  Allegation. 
See   Pleading,  1. 

Allegation  that  Plaintiff  ia  Olty  Organised  Undor  Oenenl  Lsws 
Oondusive  on  Demnrror. 

Bee  Pleading,  4.  Ij 

I 


DEPABTDKB. ' 
A  Unir  HtOd  ft  Dopftrtuzs. 
See  Pluding,  5. 

DESCENT   Aim    DISTBIBtTTION. 
D«M«it  ftBd  DlEtrltmtlm— AlMent  OoUiudoa,   Onl;  Psnonal  Bcvr»- 
■onUUTe  niftj  Sae  to  Kecovw  Propartjt  of  Ectats. 

1.  As  B  general  mle,  only  the  ezecutoi  or  Administrator  eau  ine 
to  recover  property  belonging  to  hie  decedent's  estate,  ftnd  title 
to  anch  property  accraing  to  an  heir  moat  come  through  the  per- 
aonal  repreBentative,  unleaH  he  acts  In  colluiion  with  a  debtor  to 
the  Batata,  and  refusei  to  compel  the  liquidation  of  the  debt,  in 
which  ease  the  heir  maj  join  them  both,  and  compel  the  eollaetion 
of  the  debts  for  the  benefit  of  the  eatate,  to  be  administered  by 
the  proper  representative  of  the  decedent.     (Biddle  V.  Iidacg,  404.) 

DIEEOTOEa 
Board  OnlT  luw  AntUorl^  to  Employ  TMWlun, 
See  Sehoola  aod  School  District!,  2. 

DxsoBBnoir. 

Bee  Uandamus,  3. 

See  Navigftble  Waters,  1. 

DetiUl  of  BMieaflng  Held  not  ui  Abnie  at  Diacntton. 

See  Equity,  1. 

DiasoLvnoN. 

See   Corporations,   1-6. 
Bee  Evidence,  2. 

SISTBIOT  ATTOBMET. 
Hurt  1m  Secred  With  Hotic*  of  ^pveid  la  DItotm   Bait,  Wlun 
Def  endut  Defaatted. 
See  Divorce,  4. 

DIVOBOB. 
DlT<ace — Oomplalnt  Held  to  Show  Ornel  Hid  InbinaMi  Tmtauaii. 

1.  Complaint  for  divorce  of  husband  against  wife,  charging  emel 
and  Inhuman  treatment  and  personal  indignities  through  free  asso- 
ciation with  other  men  while  plaintiff  was  in  the  militarj  servic« 
in  France,  held  to  state  facts  sufficient  to  constitute  a  canse  of  anlt. 
(Noble  T.  Noble,  497.) 

Dlvoice— OompUlnt,    Usiiic    Word    "BeBtdeor'    InatMd    of    "laiaXf- 
Itant,"  Stiinclent. 

2.  Husband's  complaint  for  divorce  for  emel  and  inhuman  treat- 
ment and  personal  indignities,  alleging  tbat  plaintiff  bad  been  a 
"resident"  of  Oregon  ever  since  the  marriage  of  the  parties  in 
1917,  was  sufficient  to  give  tbe  court  jnriadictian,  tboagh  not  using 

B7  Or. — la 
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the  term  "inhabitant/'  the  words  "resident"  and  "inhabitant"  being 
used   synonymously  in  Section  509,  L.  O.   L.,  requiring  plaintiff   in 

suit  for  divorce  to  be  an  inhabitant  of  the  state.     (Noble  v.  Noble, 
497.) 

Divorce— Amendment  to  Sliow  Plaintiff  ''Inliabltant''  of  States  as 
W^  as  "Besidanty"  Held  Proper. 

3.  In  a  husband's  suit  for  divorce,  the  complaint  alleging  that 
he  was  a  "resident"  of  the  state,  though  such  amendment  was  un- 
necessary, the  trial  court  had  a  right  to  permit  amendment  of  the 
complaint  by  inserting  the  words  "and  an  inhabitant"  after  ''resi- 
dent" to  bring  it  beyond  all  doubt  within  Section  509,  Ii.  O  Lu 
(Noble  V.  Noble,  497.) 

Dtvoroa— District  Attorney  mnat  bo  Served  With  Notioe  of  Appeal 
in  DiTorce  Oaae  Where  Defendant  Defaulted. 

4.  Under  Section  1020,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  126,  requiring  the  district  attorney  to  defend  against  a  divorce 
suit,  where  the  defendant  does  not  appear  therein,  notice  of  appeal 
by  plaintiff  from  e  decree  dismissing  his  suit  for  divorce,  in  which 
the  defendant  did  not  appear,  must  be  served  on  the  district  at- 
torney, though  such  service  would  be  unnecessary  if  the  defend- 
ant had  appeared  and  contested  the  suit  in  good  faith.  (Keeley 
V.  Keeley,  696.) 

DONATION   LAND   CLAIMANT. 

Wlio  Failed  to  Pile  Claim,  Held  to  Obtain  No  Tltla. 
See  Public  Lands,  1. 

Heirs  of  Claimant  Could  not  Take  Land  as  Parchaaera  Without 
FlUng  Claim,  Designating  BoundaileB  or  Prtyving  Settlement. 

See  Public  Lands,  2. 

DTTBESB. 

Bvldence  Held  not  to  Show  Duress  to  Procncew 
See  Marriage,  1. 


See  Boundaries,  1. 


M.-i:-ii 


ELECTION    OF 

See  Appeal  and  Error,  21. 
See  Carriers,  1. 

EMINEirr  DOMAIN. 

Eminent   Domain — Lot    Owners    have    Interest    In    Streets    OlTiBg 
Access  Which  cannot  be  Taken  for  Private  tfse. 

1.  Owners  of  lots  who  purchased  their  property  with  reference 
to  a  plat,  designating  certain  streets  giving  access  thereto,  have  a 
usufruct  in  the  streets  which  cannot  be  taken  from  them  for 
private  use  by  vacating  a  portion  of  the  street,  regardless  of  the 
ownership  of  the  fee  in  the  streets.     (Bostwick  v.  Hosier,  125.) 


EQUAUZATION   BOABD. 
Donlal  of  Owuenhlp  Dms  not  PraclndA  BMtmulnc  OollacUon  of 
Tk. 
8«e   T&x&tion,    U. 

EQUTTABI^    IffiFENSB. 
Bee  Beplerln,  1. 

EQUITY. 

Eqnltj— Dmilftl  ot  B«hcftz1iig  Hdd  not  hi  AbuM  of  Dlicr«tloiL 

1.  After  &  decree  for  plaintiffs  in  an  action  to  quiet  title,  It 
wu  within  the  trial  court'*  discretion  to  refuse  to  open  the  case 
and  grant  a  farther  hearing  merely  to  allow  a  third  person  to 
deny  that  he  had  employed  one  ai  attomej,  though  plaintiff  bad 
testified  that  he  bad  had  an  interview  with  such  attorney,  wkoni 
he  had  addressed  as  the  Attorney  for  aucb  other  person.  (Manning 
V.   Gtegoire,   394.) 

Equity  may  Sefonn  an  Instrument  When  It  Doei  not  EzptMi  tiw 
Intent,  Due  to  Enor  of  Ltcw, 
See  Beformation  of  Instruments,  2, 

ESTOPPEL. 
Estoppel— Innocent  Person,  Malring  Injmy  PoaelUe,  mnst  SttSar. 

1.  Where  one  of  two  persons  must  suffer  by  reason  of  the  wrong- 
ful act  of  a  third,  the  person  whose  act  or  omiaslon  made  the  injury 
possible  should  suffer.     (Harth  v.   Pollock,  863.) 


Evidence— Oonit  vlll  Take  Judicial  Kotlce  When  Taxes  aie  Paid 
and  Oonnt;  Expenses  Audited. 

1.  Court  will  take  judicial  notice  of  the  time  when  taxes  are 
paid,  and  that  the  current  expenses  of  the  county  are  audited  and 
allowed  each  mouth.     (School  Diet.   No.  24  v.  Smith,  1.) 

Evidence — Ooiporation — Piedamatlon  of  Dlssolntlon  by  OoTemor — 
*  Prinu  Fade  Evldemce. 

2.  Where    the    Governor   has   Issued   a   proelamatioa   dissolving   a 

corporation  for  failure  to  pay  license  fees  for  two  years,  under 
Sections  0716-6718,  L.  O.  L.,  and  Laws  of  1S13,  page  070,  Section 
8,  the  recital  at  such  proclamation  that  the  corporation  commis- 
sioner  has  filed  a  report  of  the  delinquency  of  the  corporation, 
constitutes  prima  facie  evidence  thereof,  in  view  of  Section  768, 
L.  0.  L.     (Smyth  v.  Kenwood  Land  Co.,  19.) 

Evidence — Uemoiandum — Bea  Oestae. 

3.  Where  ai  the  lime  parties  enter  into  parol  contract  a  memo- 
randum is  read  containing  the  terms  thereof,  which  are  assented  to 
by   the  parties,  such  memorandum  becomes   a   part   of   the   transae- 


724  Index. 

tian,  and  in  an  action  on  the  contract  ia  ad-missible  in  eyidenee  aa 
a  part  of  the  re«  gestae.     (Jansen  t.  Pacific  Diking  Co.,  129.) 

ETideaoa — ^Premiiiiptloii  That  Conclusion  of  Conuniasioii  as  to  Jjoca- 
tlon  of  Way  was  Honestly  Applied. 

4.  In  the  absence  of  evidence  to  the  contrary,  the  Supreme 
Court  mutt  assume  that  the  conclusion  of  the  highway  commission 
as  to  the   route  for  a  highway  was  honestly   and   conscientiously 

applied  to  the  facts  in  the  ease.     (Bockhill  v.  Benson,  176.) 

ETidaiiea— Maiden  of  Proof  Defined. 

5.  The  phrase  "burden  of  proof"  has  two  meanings,  one  to 
express  the  idea  that  a  named  litigant  must  in  the  end  eatablish 
a  giyen  proposition  in  order  to  succeed;  the  other,  to  express  the 
idea  that  at  a  given  stage  in  the  trial  it  becomes  the  duty  of  a 
certain  one  of  the  parties  to  go  forward  with  the  evidence.  (Han- 
sen V.  Oregon-Wsah.  E.  ft  N.   Co.,  190.) 

ETidenee— Admlssioiis   of  Agents   AdmisslUe. 

6.  Admissions  of  an  agent  are  admissible  in  evidence,  where 
the  agent  is  authorized  to  make  an  admission^  as,  for  example,  an 
attorney  in  the  course  of  a  trial,  and  where  the  admission  is  in  the 
form  of  a  declaration  made  by  the  agent  while-  acting  within  the 
scope  of  his  agency  and  about  the  business  of  his  principal  con- 
cerning the  business  in  question,  but  the  declaration  is  not  admis- 
sible if  it  relates  to  a  past  transaction,  unless  the  agent  ia  em- 
powered to  make  it.     (Hansen  v.  Oregon- Wash.  B.  ft  N.  Co.,  190.) 

ETidence— Admissions  of  Agent  When  Admissible  Against  Pxinci- 

7.  In  an  action  against  a  warehouse  corporation  for  damages 
to  goods  alleged  to  have  been  caused  by  a  leak  in  the  roof,  a 
declaration  of  defendant's  foreman,  when  notified  by  the  storer  of 
the  goods  of  a  leak,  that  he  had  told  his  principid  about  it  was 
admissible  in  evidence;  but  other  statements  made  at  the  same 
time  to  the  effect  that  other  storers  of  goods  had  also  complained 
of  leaks  in  the  roof,  were  inadmissible,  being  merely  narratives  of  past 
events.     (Hansen  v.  Oregon- Wash.  B.  &  N.  Ck>.,  190.) 

Eyidenee— Oommon  Knowledge  That  Solar  Oomi^asB  is  Mote  Aceunte 
Than  Magnetic  CompaBs. 

8.  It  is  common  knowledge  that  a  solar  compass  is  more  accurate 
than  the  magnetic  compass  in  determining  courses  and  distances. 
(Cody    V.    Black,    343.) 

See  Agriculture,   4. 

See  Appeal  and  Crror,  4. 

See  Boundaries,  1-3. 

See  Criminal   Law,   3,   4,  6. 

See  Homicide,  1,  2. 

See  Logs  and  Logging,  3. 

See   Physicians  and   Surgeons,  2. 

See  Beplevin,  2. 

See   Schools   and  School   Districts,   2,  4. 


bunilDcltncT  of  Brldance  sot  B«vl«Ti,Ue,   In  AltMoce   of  BlU  of 

Bnoptiona  Owtlfled  to.  ^ 

Bee  Appeal  end   Error,  IS. 
nuA  DefHUUnt  Anthralsed  TaUiig  of  Hia  OUUnn  Oot  of  JniMlo- 

tion  Aditll«lt>l» 

See  CrimiDal  Lew,  4. 
Beld  not  to  flbow  Dnien  to  Fioiciin  VuiIlffK 

See   Uarriege,   1. 
Bndenoe  Held  not  to  Siow  Work  wu  to  Beoder  Ftoco  Safib 

See   Maater  and  Servant,  G. 
Bepntation  for  Chre  luAniMllde  on  Jtam  of  KocUgODCO. 

See    Phjsieiana   and    SnrgeouB,    1. 
ErUenca  Held  to  Stow  FlalntUt  did  not  Own  Harclwidlw  Aaaeoaad 

Against  IP" 

See  Taxation,  13. 
Directed  Verdict  Pntportr  Bafn«od  m  Solllclent  Bvldettce  not  Wtthln 

Pleading. 

See    Trial,   2. 
Gonrt  win  not  Wltlidnw  QuMtlon  of  Fact  Sxoept  for  Total  Ateaoc* 

of  Bvldenca. 

See  Trial,  S. 

EZOEpnoir. 

See  Criminal  Law,  S. 
Wbere  Exception  la  Void,  Grantoo  Had  Color  of  Tllla  to.  Kltln 

Tract 

See  Adverse  PoMeuion,  1. 
Bzeopttou  In  OonreTanco  Void  for  Uncartalntr. 

See  Dee  da,  1. 

EXOEFTIONS,  BUI.  OF. 
EZhlMt  Attaclied  to  BUI  of  ExcepUona  Consldraed,  Wben  Beapon^U 

anta  Invited  Attention  Ttureto, 

See  Appeal  and  Error,  14. 
Innffideacy   of   BndanceF  not  BevlowaDle,   In   Abaenco   of  Bill   of 

Exceptions  Oertlfled  to. 

See  Appeal  and  Error,  IS. 
Brstanden,    Uaklng   BlU   of  Exceptiosa,   nnist   be   OtMUlad  to  bo 


EZaHANQE  OF  FBOPEBTT. 
One  Prejndioed  in  Exchange  of  Piopaity  lUgU  Balao  Tiwai.  atad 
Boa  on  Contract. 
See  Actioiv  !■ 
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EXECUTION. 

Szecatton— Failure  of  SharifTB  Betozn  to  Show  Tjbtj  Dow  nfi%  Di- 
▼alidate  Sale  After  Oonflrmation. 

1.  Failure  of  the  sheriff's  return  of  sale  oil  execution  to  show 
levy  on  the  property  is  insuflScient  to  invalidate  the  sale  after  exe- 
eution,  confirmation  curing  irregularities  between  jndg^ent  and 
sale.     (Armstrong  v.  Travis,  587.) 

Execution— Failnre  to  Levy  on  Property  Does  not  Avoid  Sale. 

2.  Failure  to  levy  on  the  judgment  debtor's  property  is  not  in 
any  event  such  an  omission  as  will  avoid  sale  on  execution.  (Arm- 
strong V.  Travis,  587.) 

EXHIBIT. 

Attached  to   BUI   of  Exceptions   Considered,   Wbere   Be^poiulairts 
Invited  Attention  Thereto. 

See  Appeal  and  Error,  14. 

FEDEBAXi  STATUTES. 

See  Anny  and  Navy,  1-4. 

FENCE. 

VHiere  Banks  of  Blver  were  Steep,  will  be  Treated  as  Lawful  Fence. 

See  Adverse  Possession,  2. 

FINBINCa 

See  Appeal  and  Error,  2. 

See  Corporations,  1. 

See  Schools  and  School  Districts,  2b 

FOBSdiOSCBB. 

Soldiers'  B^ef  Act 'Abating  Mortgage  Foreclosnze. 
See  Army  and  Navy,  1-4. 

Decree  Void  Pro  Tanto  as  to  Deficiency  Jndgmsnt. 
See  Judgment,  2. 

FEANCHISE. 

Contract  Between  City  and  Power  Company  for  Installation  of 
Hydrants  not  Proprietary  but  Bato-malcing. 
See  Constitutional  Ijaw,  5. 

FBATTD. 

prand— Pleading  by  Devisees  Held  InsoflLdent  to  Charge  Praiid  by 
Codevlsee. 

i.  A  complaint  in  a  suit  between  devisees,  alleging  that  de- 
fendant, in  possession  of  lands  under  contract  with  the  Hfe  tenant, 
appointed    executrix,    fraudulently    represented    to    plaintiffs    that 


moDS}'  WEia  reqaired  in  planting  an  orchaTd,  and  induead  them  to 
•xecate  notes  to  a  bank,  tbe  proceeds  of  which  went  into  the 
handa  of  defendant,  who  had  not  accounted  for  them,  but  not  - 
alleging  in  what  respeet  tbe  repreaentatioas  were  false,  or  that 
plaintiffs  had  been  compelled  to  pay  tbe  notes,  was  demurrable. 
(Riddle   V.   Isaaca,  404.) 

Frand— FlMdlng  Required, 

B.  To  be  a  good  pleading  of  fraud,  the  representations  claimed 
to  be  falae  must  be  stated,  and  the  tnith  nust  be  averred,  and  it 
must  appear  that  tbe  partj  making  them  knew  that  they  were 
false,  and  intended  to  perpetrate  s  fraud,  and  that  they  were  relied 
on.     (Riddle  v.  Isaacs,  404.) 

One  Prejndlcad  In  Ext^ange  of  Property  Might  Balsa  Fiand  and 
0W  on  Contract. 

See  Action,  1. 


HABEAS  CORPUS. 
Habua  Corpus — Pettttoner  hu  Bnrdm  of  Prorlng  Want  of  Jnils- 
dlcUon  of  Committing  Ua£lstrat«. 
I.  In  proceedings  for  habeai  corput  againat  a  sheriff  who  beld 
petitioner  in  custody  under  a  eornmitmeot  by  a  justice  of  the 
peace,  it  will  be  presumed  that  the  appointment  of  the  justice  was 
regular,  itnd  that  he  was  acting  in  the  lawful  exercise  of  his  juris- 
diction, and  it  devolved  upon  the  petitioner  to  allege  and  prove 
that  the  justice  was  not  in  fact  such.  And  had  no  authority  to 
make  the  commitment,  in  view  of  Sections  799,  3164,  3430,  L.  O.  L. 
(Durous  V.  Hurlburt,  39.) 


2.  In  a  kabeat  oorp-ai  proceeding,  it'here  the  jurisdiction  of  the 
justice  of  the  peace  committing  petitioner  was  attacked,  facts  keUt 
to  show  that  he  was  a  justice  of  tbe  pe»«e  *t  least  de  facto. 
(Durous  V.  Hurlburt,  3B.) 

Habaaa  Oorpns— Custody  of  Child  Piopeny  Oiveu  to  Qruidparsnta 
u  Against  Parent. 

3.  In  a  proceeding  between  the  father  and  grandparents  regard- 
ing the  custody  of  a  child,  court  properly  awarded  custody  to  the 
grandparents,  who  were  people  of  education  and  refinement,  while 
tbe  father  was  a  man  of  a  violent  end  uncontrollable  temper,  and 
lived  in  a  place  of  tbe  most  primitive  type,  with  a  sister  who  was 
much  given  to  the  use  of  profane  and  filthy  language  in  her  ordi- 
nary  conversation.     (Larson  v.  Wellner,  513.) 

Habeas  Corpna— Custody  of  Cblld  may  be  Taken  fWm  Parenta  by 
Court  of  Equity. 

4.  A  court  of  equity  may  take  a  minor  child  from  a  parent  and 
place  it  in  the  custody  of  a  grandparent,  where  it  will  beet  protect 
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and  safeguard  the  interests  of  the  child;  Section  1314,  L.  O.  L., 
having  no  reference  whatever  to  the  powers  exercised  bj  •  eourt 
of  equity.     (Larson  v.  Wellner,  513.) 

'HAWKEBS  and  PEDDUEBa 

Hawken  and  Peddleiv— Itin«rant  Vendexa  of  Medicines  in  Original 
Packa^fM  Need  not  Pay  Licenses. 

1.  Itinerant  venders  or  peddlers,  selling  proprietary  or  patent 
medicines  in  the  original  packages,  are  not  required  to  pay  a 
license  nnder  General  Laws  of  1913,  Chapter  164,  Section  19,  being 
expressly  excepted  by  Section   12.     (Anderson  v.  Farr,  137.) 

Statute  Beqntrlng  IJcense  for  SeiOiag  of  Medicines  VsUd. 
See  Constitutional  Law,  4. 

HIGHWAYS. 

Highways — Ststates   Creating  State  Commission  Bmyowered  it  to 
Open  New  Boads. 

1.  Laws  of  1917,  page  447,  Article  II,  Sections  3,  5-7,  9,  10,  and 
Laws  of  1919,  page  241,  sfupplementing  it,  empowered  the  state 
commission  to  lay  out  and  create  new  roads  as  part  of  the  state 
highways,  whenever  necessary  to  secure  a  good  alignment  or  the 
best  possible  grade.     (Rockhill  v.  Benson,  176.) 

Highways — ^Map   Approved    by    State   Commission   did    not   Adopt 
Psxticulsr  Koad. 

2.  Map  of  highways  of  the  state,  prepared'  by  engineer  and  ap- 
proved conditionally  by  the  highway  commission,  held  not  to  have 
adopted  a  road  passing  by  the  town  of  Riddle  as  the  specifie  high- 
way.     (Bockhill  v.  Benson,  176.) 

Highways— Agreement  Between  Court  and  Member  of  State  Oon- 
mlSBlon  not  Binding  on  Commission. 

3.  An  agreement  between  the  County  Court  and  a  member  of 
the  state  highway  commission  as  to  the  location  of  a  highway,  not 
being  with  the  commission,  but  with  the  member  alone,  was  not 
binding  on  the  commission,  whether  by  estoppel  or  otherwise. 
(Roekhill  v.   Benson,   176.) 

Highways— Choice  of  Bonte  Discretionary  With  Commission. 

4.  Where  the  route  for  a  state  highway  adopted  by  the  high- 
way commission  would  be  shorter  than  those  afforded  it  by  the  ex- 
isting county  roads,  and  the  maximum  elevation  would  be  consid- 
erably less,  there  was  room  for  exercise  of  discretion  by  the  com- 
mission in  adopting  such  route,  and  its  judgment  was  conclusive. 
(Rockhill  V.  Benson,  176.) 

HOME  BULB  AMSNBMEIIT. 

Does  not  Make  Cities  Independent  of  Oeneiral  I<aw8. 

See  Municipal  Corporations,  12. 

Public  Service  Commission  can  Begnlate  Bates  of  Water  Cosqieiiy 
in  Home  Bule  City. 
See  Waters,  1. 


1.  In  a  prosecution  for  uxoricide,  wbere  tbe  atate  relied  on  eir- 
enmstantiftl  evidence,  it  appearing  that  the  woman  waa  killed 
irith  defendant's  onn  gun  and  tbat  he  wsb  the  onl^r  adult  known 
to  be  in  the  vicinity,  evidence  that  defendant  stated  be  did  not 
question  his  two  boTS,  both  of  whom  were  leu  than  five  years  old, 
because  thej  could  not  or  would  not  answer,  etc.,  together  with  evi- 
dence as  to  the  intelligence  of  tbe  cbildren,  was  admissible  under 
Section  727,  L.  O.  L.,  providing  that  evidence  may  be  given  of  the 
declarations,  acts  or  omisaiauB  of  the  parties,  for  if,  as  claimed 
bj  defendant,  his  wife  was  killed  while  be  was  awaj  driving  in 
cows,  it  would  seem  most  natoral  that  be  would  question  hia  chil- 
dren, and  not  make  falae  at&iementa  aa  to  their  intBlligence.  (Stato 
V.  Zullig,  4Z7.) 

Homlcld*— nzorldde — Grldmce — Qnastloit  for  Jtny. 

2.  In  a  prosecution  tor  uxoricide,  where  defen^nt  was  tbe  only 
adult  in  the  vicinity,  and  hia  wife  waa  killed  with  his  own  son,  cir- 
cumstantial evidence  held  sufficient  to  carry  the  e«se  to  tae  jury. 
(State   V.   ZuUig,  427.) 

Homidde-^nty— Donbt  u  to  Orftda  of  OSetia»— Uwulaiitfitv. 

3.  Under  Section  1528,  L.  O.  L.,  where  the  jury  in  a  proaecntion 
for  uxoricide  are  in  doubt  as  to  the  grade  of  the  offense,  tney  sbonld 
find  defendant  guilty  of  manslaughter.     (State  v.  Zullig,  127.) 

See  Criminal  Law,  4. 

lUFBOTEMENTS. 
6m  Municipal  Corporations,  14-23,  2B-30. 

DTFANTB. 

Infuita — lUnoF  not  Entitlad  to  Becovv  Part  of  th«  PnrcliaM  Piles 

Paid  Wltbont  Acconntlng  for  Punage  to  Proportr  Sold  Wjm 

1.  In  view  of  the  custom  of  minors  to  makp  purchases,  a  minor 
who  purchased  an  article  of  personal  property,  aa  a  motorcycle,  pay- 
ing part  of  the  price,  cannot,  where  he  disaffirmed  th»  contract, 
recover  from  the  merchant  the  amount  paid,  without  compensating 
tbe  owner  for  damage  to  the  motorcycle  resulting  from  use.  (Petit 
V.  Lision,  464.) 

nrJUNonow, 

iQjnuCtion— Injunction  Against   Ootmty  SnpMlntandent  no  DafenM 
In   Snbs«qnent   Handamua   Frocesdiog   by    Schocd    District  not 
Far^  to  InjimeUon  Suit 
1.     Injunction    restraining   county   school   superintendent    from   ap- 
portioning   certain    funds    to    school    district,    granted    in    action    to 
which  the  district  waa  not  a  party,  ia  no  defense  in  mandamut  by 
the    district    to   compel    apportionment    of    such    funds,    the    district 
not  being  bound  by   the  decree  in  the  injunction  suit,  even   though 
it  could  have,  but  did  not,  intervene  theieiu.     (School  Diat.  No.  24 
V.  Smith,  1.) 
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INSTRUCTIONa 

Eeqnested  InstnictioiiB,  Dlsregurdlng  Luna  of  Acceptanca^  Ftopeadj 

Befnsed. 

See  Sales,  6. 

Held  not  Erronootu  In  View  of  Remainder  of  C^rga. 
See  Trial,  4,  8. 

Need  not  1)e  Repeated  on  Reqneet. 
See  Trial,  6,  7. 

INSURAKOE. 

Insurance — ^Member  of  Mutual  Fire  Association  Held  not  liable  to 
Assessment. 

1.  Where  neither  by-laws  of,  nor  insurance  policy  issued  by, 
mutual  fire  insurance  association,  organized  under  Sections  4649- 
4672,  L.  O.  L.,  prior  to  amendment  contained  in  Laws  of  1917, 
page  312,  authorized  levying  of  assessment  on  policy-holder  for 
purpose  of  meeting  losses,  but  limited  mutual  contingent  liability 
of  each  member  to  one  annual  premium  charged  by  standard  in- 
surance companies  upon  the  same  property,  and  provided  for  pro 
rata  share  of  funds  to  insured,  suffering  loss  on  ipsuf^ieney  of 
reserve  fund  to  meet  all  losses,  policy-holder  was  not  liable  to 
assessment  for  purpose  of  meeting  losses,  under  Laws  of  1911,  pages 
279,  406.     (Beaver  State  Ins.  Assn.  ▼.  Smith,  579.) 

InsaTance->Member    of    Mntoal    Fire    Insurance    Association    not 
Liable  to  Assessment  in  Absence  of  Contract. 

2.  A  member  of  a  mutual  fire  insurance  association,  in  order  to 
become  liable  to  assessments,  must  contract  to  pay  such  assess- 
ments, or  assent  to  some  plan  or  provision  for  levying  assessments, 
required  by  the  by-laws  or  constitution  of  the  association,  or  by 
the  statute  authorizing  its  organization.  (Beaver  State  Ins.  Assn. 
V.  Smith,  579.) 

Insorance — ^Prior  to  Statute  Mntoal  Fire  Association  Could  Exempt 
from  Assessment  PoUcy-holder  Paying  Cash  Premlnm. 

8.  Mutual  fire  insurance  association,  prior  to  Laws  of  1917,  page 
312,  could  provide  that  on  payment  of  cash  premium  the  policy 
should  be  exempt  from  assessment  to  pay  losses  occurring  during 
period  for  which  the  premium  was  paid.  (Beaver  State  Ins.  Assn. 
▼.  Smith,  579.) 

nTTENT,- 

Contract  In  Contravention  of  Statute  may  be  Held  Legal  in  Aococd- 
ance  With  Legislative  Intent. 

See  Contracts,  8. 

Equity  may  Bef  orm  an  Instrument  Wbere  It  Does  not  Eaqpreas  tbe 
Intent,  I>ne  to  Error  of  Law. 

See  Beformation  of  Instruments,  2. 

Statutes  are  Construed  to  Effectuate  Intent, 
See  Statutes,  3. 


im^RANT  TEN1>EBS. 
Of  M«dlclnM  ta  Orislii&l  ¥wik»eta  Nwd  not  Par  Llcwim. 
Bee  HtiwkeTa  and  Peddlers,  1. 

JUDOUENT. 

Jndsnwnt— Judgment  by  Defftolt  B«iiderad  i>T  Oonrt  Agidnst  D»- 
femUnt  On  Wliom  Amended  Complaint  not  Served  not  Void. 

1.  Judgment  rendered  by  default  bj  the  coart  Bsainst  a  defend- 
ant on  whom  the  amended  complaint  wai  not  served,  thougb  irreg- 
ular, is  not  treated  as  void,  though  the  rule  ia  otherwise  respecting 
entry  hj  the  clerk  of  jndgmenta  by  default  under  statute  giring 
him  that  miniaterial  authority.  (Pierrard  v.  Hoeh,  71.) 
Judgment— Decreo  Void  Pio  Tamto  Proparlj  Oaacoled. 

2.  Where  decree  was  void  pro  tanto  hs  a  deflciency  judgment, 
forbidden  by  Section  426,  L.  O.  L.,  as  to  Burplug  remaining  after 
return  of  judicial  sale  on  foreclogure  had  been  made,  it  was  prop- 
erly canceled  to  such  extent  by  the  court.  (Pierrard  v.  Hoch,  71.) 
Jndgment— Void  Order  as  to  Amount  of  Bdcorarr— Verdict — Oasts 

— Jurisdiction. 

3.  A  judgment  order  aa  entered  in  the  eoort's  journal,  being 
blank  as  regards  the  amount  to  be  recovered,  is  void,  even  as  to 
the  award  of  costi;   the  coort,  without  a  judgment   on   the   verdict, 

being  without  juriadietion  to  award  a  judgment  for  coats.     (School 

Dist.  No.  1  V.  Astoria  Const.  Co.,  238.) 

Judgment — Entxy   of  Judgment  Order   may  be  Oorrectod  by  New 
Order  of  Court — Statutes. 

4.  While  the  court  could  amend  its  journal  entry  of  a  judgment 
order,  blank  as  to  amount  of  recovery,  it  may  diaregard  it  and,  under 
Section  204,  L.  O,  L.,  make  a  new  order,  entry  of  which  will  stand  «a  ' 

the   Qoal   adjudication.     (School   Dial.   No.   1   t.   Astoria   Const.   Co., 

238.) 

Void  Judgment  Entry  1>  AppeaUU*. 
See  Appeal  and  Error,  7. 


iBBoanoe  and  Serrlce  of  Second  Summons  Did  not  Vitiate  Default 
Judgment. 
See  Justices  of  the  Peace,  4. 


Against  Employer  Imi«oper  on  Verdict  railing  to   Find  Acalnst 
Alleged  N^llgsnt  Employee  Joined  as  Defendant. 
See  Master  and  Servant,  1. 


Complaint  Aided  by  Judgment. 
Bee  Pleading,  8. 
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JUDIOIAIi  NOTICE. 

Court  wlU  Tak«  Judicial  Notice  Wlien  Taxes  are  Paid  and  County 
Bzpenees  Audited. 

See  Evidence,  1. 

JUBI8DICTION. 

See  Habeas  Corpna,  1,  2. 

See  Judgment,  3. 

See  Municipal  Corporations,  15,  20. 

Proper  Service  of  Notice  of  Appeal  la  Jnriadlctioiial. 

See  Appeal  and  Error,  19. 

Wtlt  Allowed  WlKore  Oonit  liaa  Brred  or  Exceeded  JuzlBdictloiL 

See  Certiorari,  1. 

No  Premmptioii  in  Favor  of  Jnriadlctlop, 

See  Justices  of  the  Peace,  1. 

Docket  Entay  Solllclent  to  Show  Jurisdiction  to  Enter  I>efaiilL 

See  Justices  of  the  Peace,  7. 

Supreme  Court  will  Take  Original  Jurisdiction  of  Mandamus   In- 
▼olTing  Validity  of  Ordinance  of  Large  City. 

See  Mandamus,  5. 

To  Compel  City  Officials  to  Pennit  the  Erection  of  an  Apartauol 
Building  I>lsmls8ed. 

See  Mandamus,  6. 

Jurisdictional  Beciulresients  mast  be  ComiAled  With. 

See  Municipal  Corporations,  16,  17. 

JUBT. 

The  Preflomption  iB  That  Jury  wlU  he  Fair  and  Impaxtial. 

See  Criminal  Law,  6. 

I>ouht  as  to  Grade  a^  Offense. 

See  Homicide,  3. 

JUSTICES  OF  THE  PEACE. 
Justices  of  the  Peace— No  Presumptions  Favor  JurlsdlctloD. 

1.  There  are  no  presumptions  in  favor  of  the  jurisdiction  of 
courts  of  special  and  limited  jurisdiction,  as  courts  of  justices  of 
the  peace.     (Armstrong  v.  Travis,  687.) 

Justices  of  the  Peace— Judgment  Should  be  Upheld  if  Becord  Shorn 
Bequlrements  of  Statute  Complied  With. 

2.  If  on  fair  examination  of  the  record  supporting  a  judgment 
in  Justice's  Court  it  appears  that  the  requirements  of  the  statute 
have  been  complied  with,  no  matter  how  inartificially  the  fact  bas 


JuBtlcea  of  Xht  Fa«c«— B«coid  StM  to  Show  Stunmoiu  Zmwd  aa& 
Oivan  OonsUbla  was  TbAt  ServM. 
3.  Hecord  supporting  judgment  in  Juatico's  Court  Md  to  show 
with  coromon  certainty  that  the  summona,  iasued  December  11, 
1012,  which  came  into  the  handa  of  the  conatable  the  a&me  deif, 
and  the  aummons  aerved  February  £0,  1913,  were  one  and  the  aamo. 
(Armatrong  v.  Travis,  587.) 


I  isaned  from  Justice'!  Court  December  11,  191S, 
and  was  placed  in  the  handa  of  the  conatable  for  service  the  aame 
day,  bat  was  not  aerved,  another  snmmona  being  served  February 
£0,  1913,  after  which  defendant  made  default,  the  iasoance  and 
service  of  the  second  aununoua  did  not  vitiate  the  judgment.  (Arm- 
strong V.  Travis,  S37.) 

Jnotlcea  of  tho  Peac»— Entry  of  Sonrlco  of  Btuttmoni  Ocofomud  t» 
Oodo  Form. 

5.  Entry  in  regard  to  aerviee  of  snmmona  in  record  aummrting 
justice's  judgment  heid  to  have  substantially  conformed  with  tho 
form  aet  out  in   L.  O.  L.,  Ytdiima  1,  pago  lOCE,  which,   though   not 

slrictly  part  of  the  Code,  baa  been  approved  by  tho  compiler.     (Arm-    ' 
strong  v.  Travia,  SS7.) 

JnotlcflB  of  the  Fames — Defmalt  Jndgment  Held  VaiM,  Tbongh  Be- 
tanu  of  Service  sot  Eutwed. 

6.  Though  Section  E415,  L.  O.  L.,  reqnires  that  the  justice  shall 
enter  in  his  dochet  the  date  of  issuance  and  return  of  summons,  the 
proviaion  is  not  so  drastic  as  to  render  void  a  judgment  wherein 
it  appears  that  a  aummons  issued  and  waa  served  such  a  length 
of  tine  before  the  judgment  as  to  justify  entry  of  default  in  ease 
of  failure  to  appear.     (Armstrong  v.  Travis,  C87.) 

Justices  of  the  Peace— Docket  Batty  8nfflcl«it  to  Show  Toiladlctlon 
to  Entra  Default. 

7.  Docket  entries  supporting  judgment  of  justlee,  though  not 
drawn  with  skill  and  elearoess  which  would  eliaracterize  work  of 
a  skillful  lawyer  taken  aa  a  whole,  held  sufBcient  to  show  juris- 
diction in  a  Justice's  Court  to  enter  default  judgment.  (Armstrong 
V,  Travis,  587.) 

Oommittliig  Justice  Held  to  be  De  Facto  OfDcer. 
See  Habeas  Corpus,  t. 

KKOWIiEDGB. 

BnrreTor    may    Testify    to    Kuowledge    AcQuiied    Through    SeUx 
Compass. 
Bee  BoaDdaries,  3, 
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It  iB  Ck>iimion  Knowledge  That  8ol«r  Oompan  ia  More  Aocmata 

Than  Magnetic  Compaaa. 

See  Evidence,  8. 

Of  Peril  Held  a  Queatloii  for  the  Jury, 

8ee  Railroade,  8. 

UkNB  OBANTS. 
See  Taxation,  4-11. 

IiANDLOKD  AKD  TEKAKT. 
Xomdlofd  and  Tenant-^Leaae  to  Lessee  *'and  Assign^  Traoaf erabla. 

1.  Liease  running  to  lessee  "and  assigns"  shows  an  expressed 
consent  to  an  assignment  or  subletting  of  contract  and  property, 
so  tliat,  in  an  action  on  claim  and  delivery  for  personal  property, 
evidence  that  the  lease  was  a  nonassignable  personal  contract  was 
properly  rejected.     (West  v.  Backus,  116.) 

Landlord  and  Tonant— Bight  of  Lessor  to  Becover  Peraonai  Pvo|h 
erty  on  Breach  Extends  to  Babteoant. 

2.  Where  a  lease  contained  covenants  under  which  lessor  could 
terminate  the  lease  and  retake  possession  of  both  real  and  peraonai 
property,  the  power  is  equally  effective  as  against  a  subtenant,  so 
that  in  an  action  to  recover  the  personal  property  it  was  error  to 
exclude  evidence  of  breachea  of  covenants.     (West  v.  Backus,  116.) 

Landlord  and  Tenant— In  Landlord'a  Action  to  Becorer  Penonal 
Property  it  was  Error  to  Enter  Nonsuit  In  Favor  of  Defend- 
ant Whoae  Answer  Showed  Possession  of  Property  in  Suit. 

3.  In  an  action  against  tenants  to  recover  personal  property 
softer  breach  of  lease  of  farm,  where  according  to  answer  one  de- 
fendant remained  in  possession  of  the  property  as  the  agent  of  an- 
other, and  the  answer  further  shows  that  the  sheriff  took  such 
goods  from  such  defendant  and  his  principal,  it  was  error  to  enter 
nonsuit  in  favor  of  such  defendant.     (West  v.  Backus,  116.) 

Landlord  and  Tenant — Lessor  Entitled  to  Becorer  Property  Be- 
ceiTed  by  Tenants  not  Specified  in  Lease. 

4.  Lrandlord,  being  entitled  at  any  time  to  reclaim  such  personal 
property  as  he  left  on  premises  and  which  was  not  included  in 
lease,  was  entitled  to  judgment  therefor,  in  claim  and  delivery  for 
this  and  other  personalty  included  in  lease  after  tenant's  breach 
of  covenants.     (West  v.  Backus,  116.) 

LAST  OLEAB  CHANCE. 

Last  Clear  Chance  Doctrine  must  be  Pleaded, 
See  Negligence,  E. 

Doctrine  Defined. 

See  Negligence^  1« 
See  BailrMbds,  6. 


Complaint  Hold  not  to  FUad  Iiut  Oleu  dunce  Doctrliu. 
See  Bailroftds,  7. 

LEASE. 
KniuiiiK  to  LessM  "and  Asstsns"  la  TtuiatenMa. 
See  Landlord  and  Tenant,  1. 

Biglit  to  Recover  Persoiul  Property  m  Breacb  of  LatM  Ext«nda  to 
Sabtenaot. 

See  Landlord  aod  Tenant,  2. 

Error   In  Orantms   Nonsuit  Wlwr«  Answer  Admits   Poueasloa   «( 


Iioseoi  Entitled  to  Becover  Property  SecelTed  by  Tenante  not  Sped- 
fled  In  I«ua. 
See  Landlord  and  Tenant,  4. 

Baformatlon   of   Lease  to   Frorida    for,  Foifeltaie   of   Deposit   on 
Iieeaee>s  Breach,  Held  Wairanted. 

See  Befarmation  of  Instruraenta,  1. 


See  Sales,  1. 

LEVT. 
Failure  of  KierUTs  Ratnin  to  Bhow  Itory  Dosa  not  InvaUdato  BBls 
After  Oondmiatlon. 
See  Execution,  1. 


X«^  of  Ten  Dollars  Per  Capita  School  Tax  Mandatory, 

See  Schools  and  Sehoot  Diatrieta,  1. 

Mandatory  and  ZHscretionaiy  Levy  Defined. 
See  Taxation,  1,  2. 

UBEL  AND  BUkXDER. 
Idbal  and  Slandar — Claaslllcatlon  of  Words  "Actionable  Par  Be." 

1.  Words  "actionable  per  >e"  are  ugaally  divided  into  four 
claisea,  words  which  impote  a.  charge  which  if  true  will  aubject  the 
pSiTtj  charged  to  an  indictment  for  crime  involving  mor^  turpi- 
tude; wordB  which  impute  that  a  party  is  infected  with  Eome  con- 
tagious diaease  which  wonld  eielnde  him  from  society;  words 
which  impute  to  the  partj  nnfitoesa  to  perform  the  duties  of  an 
ofBee,  or  employment  of  profit,  etc.;  and  words  which  would  preju- 
dice a  person  in  his  ptofeasion  or  trade.    (Bainett  v.  Phelps,  342.) 
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Idbel  and  Biftnder— I^icoBtlneiDM  not  Offflnae  at  OommiA  Iaw. 

2.  At  common  law,  private  acts  of  incontinence  were  cognizable 
only  in  the  eccleeiaatical  courts^  and  repeated  acts  of  fornication 
or  adultery  constituted  no  crime,  though  committed  with  many  per- 
sons.    (Bamett  ▼.  Phelps,  242.) 

Libel  and  Slander— Hot  Blanderoua  Per  Be  to  Call  Unmanled  Woman 

8.  In  the  absence  of  statute,  it  is  not  slanderous  per  $e  to  call 
an  unmarried  woman  a  whore;  that  is,  a  person  given  to  promiscu- 
ous intercourse.     (Bernett  ▼.  Phelps,  242.) 

JAhA  and  8ia9dir--0alling  Harried  Woman  Prostitato  fllandarons 
Per  8e. 

4.  As  adultery  is  &  statutory  crime  in  Oregon,  to  speak  of  a 
married  woman  as  a  prostitute  is  to  charge  the  commission  of  an 
offense,  end  such  language  would  be  actionable  per  ee,  (Bamett  ▼. 
Phelps,  242.) 

Zdbol   and   Slandei^Inna«ndo  can   Only  Berro   to   Szi^aln   Bosne 
Matter  Already  Expressed. 

5.  Innuendos  cannot  extend  the  meaning   of   words   asserted   to 
be  slanderous  beyond  their  natural  import,  cad  can  only  serve  to 
explain  some  matter  already  expressed.     (Barnett  v.  Phelps,  242.) 

Libel  and  Slander— Mere  Incontinence  not  Oflenae  at  Oommom  Law, 
but  Public  Indecency  was. 

6.  At  common  law,  n^re  cohabitation  of  e  man  and  woman 
though  unmarried  was  not  criminal,  unless  there  was  something 
publicly  indecent,  nor  were  fornication  or  adultery  criminal  unless 
accompanied  by  circumstances  such  as  publicly  to  render  them  a 
nuisance,  though  acts  of  gross  and  open  lewdness  were  punishable. 
(Barnett  v.  Phelps,  242.) 

Libel   and  Slander — To  Charge  Unmarried  Woman  With  Being  a 
Prostitute  is  not  Slanderona  Per  Be. 

7.  Despite  Section  2087,  L.  O.  L.,  to  charge  an  unmarried 
woman  with  being  a  prostitute  or  whore  is  not  slanderous  per  se, 
for  neither  the  acts  nor  condition  are  necessarily  criminal,  and  in 
such  case  for  a  woman  to  recover  she  must  show  and  prove  special 
damage.     (Barnett  v.  Phelps,  242.) 

LIEITB. 
See  Logs  and  Logging,  2-4. 

For  Logging  and  Manuf actniing  Timber  Without  Segregation  of 
Items  Unenforceable. 

See  Logs  and  Logging,  1. 

UFB  ESTATE. 

Life  Efltatee— Lif e  Tenant^  Manager  of  Beaidnaiy  Estate,  can  Con- 
tract for  PoBseeeion  and  Improvement. 

1.  Under  a  will  giving  testator's  wife  his  residence  for  life,  and 
the  use  and  control  for  her  life  of  the  residue  of  his  estate,  both 


I 


Mkl  uid  penoDkl,  witli  thB  rigbt  to  •zpsnd  m  much  thereof  aa 
■he  n«edBd  for  her  personal  aapport  and  the  proper  esre  of  the 
eitate,  bat  not  to  pemanentlj  dltpose  of  or  give  aw&j  anj  part 
of  the  reaidae,  and  appointing  her  execntriz,  ahe  might  contract 
with  another  to  take  pOBHeBsian  of  a  part  of  the  land,  plant  an 
orchard,  and  improve  it,  at  «  monthlj  BtiX&Tj,  all  at  the  expense 
ef  the  eatatq.     (Biddle  t.  laaace,  404.) 

UFE  TENAMT. 
Hamper   of   BMUtury   Bitat«   cu   Oontnct  fi»   PoMeaaloii   wd 
Invrorament. 
See  Life  Estate,  1. 

LOOB  AND  LOOGINa. 
Loga  Ud  Locglng— Lian   for  Loggmg  and  Uaanfactnrlng  Tlmba 
Without  Segregation  of  Items  Unenforceable. 

L  Under  Sections  7461,  7463,  L.  O.  L.,  a  combined  or  lamp  lien 
for  logging,  ma  nuf  acta  ring  timber  and  etumpage  cannot  be  enforced 
without  a  legregation  of  the  items  constituting  the  lien  and  a 
epecifieation  of  the  amount  of  each,  and  claimed  lieni,  not  legre- 
gating  the  time  when  claimants  were  employed  as  loggers  from  the 
time  when  thej  performed  labor  in  the  manufacture  of  the  lumber, 
or  specifying  the  amount  claimed  for  each  service,  are  unenforce- 
able.    (Nightingale  v.  Taylor,  506.) 


2.  An  agreement  by  defendants  to  furnish  logs  for  tha  opera- 
tion of  plaintiff's  sawmill  and  to  advance  the  money  necessary 
therefor  in  return  for  the  tics  cut  from  tho  logs  at  a  stated  price, 
and  which  gave  defendants  a  lien  on  the  mill  and  the  side  lumber, 
was  indivisible  so  that  defendants'  breach  of  its  contract  to  furnish 
the  logs  terminated  the  entire  contract,  (Taylor  v.  Tripp,  611.) 
LogB  and  IiOgglng— Evldeiice  Held  to  Show  Brea«A  of  OrateKt  to 

FDinldi  I^gs.  '  ' 

3.  Evidence  that  during  the  period  of  high  water  defendants 
famished  less  than  half  the  quantity  of  logs  they  agreed  to  furnish 
daily  for  a  year  held  to  support  the  trial  court's  lading  that  de- 
fendante  breached  the  contract.     (Taylor  v.  Tripp,  611.) 

Logs  and  Iiogglng — Bight  to  Lien  Under  Contract  Lost  hy  Breadi, 

4.  A  lien  which  is  created  only  by  the  terms  of  a  contract  for 
furnishing  logs  and  advancing  money  to  plaintifTs  does  not  eiist 
independent  of  the  contract,  and  is  lost  by  defendants'  breach  of 
Its  promise  to  furnish  the  logs.     (Taylor  v.  Tripp,  611.) 

MAKDAKUS. 
r  to  PIoMllng  Admltk  Troth  of  HatarUI  Btat«- 

1.     A   demorrer  to  petition  in  mandamm   admits   the   truth   of   all 
material  statements   in  pleading  against  the   sufficiency   of  which  it 
is  directed.     (School  Dist  No.  24  v.  Smitli,  1.) 
fl7  Or. — S7 
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MandamiiB — Scbool  District's  Bemedy  on  Insaffldent  Levy  of  Tftz»- 
tion  not  Mandamus  Against  County  Sufierlntradent. 

2.  Where  the  $10  per  capita  school  tax  was  not  levied  in  full 
within  the  constitutional  limitation  on  taxation  under  Article  IX, 
Section  3,  of  the  Constitution^  Article  XI,  Section  10,  and  Article 
XI,  Section  11  (see  Laws  1917,  page  12),  as  required  by  Laws  of 
1919,  page  213,  mandamus  will  not  lie  in  action  in  which  county 
superintendent  is  only  defendant,  to  compel  him  to  apportion  to  a 
school  district  the  share  of  money  to  whieh  it  Would  have  been  en- 
titled if  the  full  tax  hiad  been  levied.  (Boiiool  Dist.  No.  24  v. 
Smith,  1.) 

Mandamns  will  not  Control  Exercise  of  Discretion. 

3.  Where  public  officers  have  discretionary  powers  as  to  per- 
fc^mance  of  an  official  duty,  writ  of  mandamus  will  not  issue  to 
control  their  discretion.     (Salem  Sand  A  Gravel  Co.  v.  Oleott,  253.) 

Mandaonuh- I>eninrrer  to  Answer  Admits  AvemientB, 

4.  A  demurrer  to  the  answer  to  a  petition  for  mandamus  admits 
the  averments  thereof.     (Salem  Sand  &  Gravel  Co.  v.  Oleott,  253.) 

Mandamns — Supreme  Court  will  Take  Original  Jurisdiction  of  Man- 
damus Xnyoivlng  Validity  of  Ordinance  of  Large  City. 

5.  A  petition  to  compel  en  inspector  of  buildings  in  the  City  of 
Portland  to  issue  a  permit  for  the  erection  of  a  building,  a  pro- 
ceeding involving  the  validity  of  an  ordinance  of  the  city  aifecting 
the  interests  of  a  great  many  people,  held  sueh  that  the  Supreme 
Court  will  take  original  jurisdiction  under  Article  YII,  Section  2, 
of  the  Constitution.     (State  ex  rel.  v.  Plummer,  518.) 

Mandamus— Application    to    Compel   City    Officials    to    Pennlt    the 
Erection  of  an  Apartment  Building  Dismissed. 

6.  On  application  for  mandamus  to  compel  city  authorities  to 
permit  the  erection  of  an  apartment  building,  where  it  was  ad> 
mitted  by  applicant's  reply  to  defendant's  answer  to  the  alternative 
writ  that  there  were  errors  in  the  plans  and  specifications  which 
applicants  promised  to  correct,  held,  that  applicant's  motion,  based 
on  the  pleadings,  to  direct  the  issuance  of  a  peremptory  writ, 
would  be  denied  and  the  proceeding  dismissed.  (State  ex  reL  v. 
Plummer,  518.) 

Injunction  Against  County  Snperlntendent  No  Defense  in  anlisenmiiH 
Mandamns  Proceedings  by  School  District  not  Party  to  Injnno- 

tlon  Salt. 

Bee  Injunction,  1. 

ICANSLAUGHTEBb 

See  Homicide,  3. 

MABBIAaB. 
Marriage— ETldemce  H^ld  not  to  Show  Dozwi  to  Procure. 

1.  Evidence  held  insufficient  to  show  that  defendant  exercised 
any  duress  on  plaintiff  wife,  suing  to  annul  the  marriage,  to  compel 
her  to  marry  him.     (Cole  ▼.  Cole,  555.) 


MASTER  ANB  SEBVAHT. 
Master  ud  Barraat— Jnd«mNit  Against  EmployCT  Improper  ob  Ver- 
dia    FftUlng    to    Find    Against    Alleged    Negligent    Envloyee 
Jellied  sa  Defendant. 

1.  In  en  action  againgt  an  electric  railroad  and  motorman  for 
injuries  in  collision  based  on  oegligence  of  motorman,  judgment  for 
plaintiff  again Bt  railroad  oa  verdict  against  railroad,  but  not 
against  motorman,  will  be  reversed,  wbere  no  judgment  has  been 
rendered  for  motorman,  since  railroad's  liability  must  be  predicated 
on  motorman's  negligence,  {Emmons  v.  Southern  Pacific  Co.,  263.) 
Master  and  Serrant — ^Uablllty  for  Oontractor*!  Negligence  Defined. 

2.  One  employing  a  contractor  in  work  involving  property  of 
the  former  is  not  liable  for  the  negligence  of  the  latter  in  the 
work,  except   where   the  work  is   inherently   dangerous   or   liable   to 

inflict    damage  upon  Another.      (Woodard  v.  A.  F.   Coats   Lumber 

Co.,  302.) 

Btastar  and  Semuit—BeasoiiaMe  Oajre  to  Fnmlsli  Safe  Place  Be- 
qnlied. 

3.  It  is  the  legal  duty  of  t,a  employer  to  exercise  reasonable 
care  to  furnish  its  employee  with  a  reasonably  safe  place  in  which 
to  work.     (Adams  v.  Albina  Engine   Works,  643.) 

Master  and  8«rTant— Negligence  in  Failure  to  Fumlali  Safe  Place 
Held  Question  for  Jnij. 

i.  In  an  action  by  a  laborer  in  a  material  yard,  for  injuries  sus- 
tained in  getting  out  angle-irons  for  ships,  case  held  for  the  jury 
on  evidence  that  defeadant  employer  failed  to  exercise  reasonable 
care  to  furnish  plaintiff  with  a  reasonably  safe  place  in  whicli  to 
work.     (Adams  v.  Albina  Engine  Works,  S43.) 

Master   and  Servant— Evidence  Held   not  to   Stow  Work   was  to 
Sender  Place  Safe. 

5.  In  a  laborer's  action  for  injuries  sustained  while  getting  out 
angle-irons  from  a  pile  in  his  employer's  material -yard,  evidence  held 
not  to  show  that  the  work  in  which  be  was  engaged  was  to  make  the 
place  safe,  so  as  to  make  the  rule  aa  to  safe  place  to  work  in- 
applicable.    (Adams   V.  Albina  Engine   Works,   513.) 

MEUOKANDUM. 
In  Action  on  Oontract  Is  Admissible  aa  a  Part  of  the  Bes  Gestae. 
See  Evidence,  3. 

BIOBATOBTITM. 


MOBTGAQES. 

Mortgages— Owner  Delivering  Deed  to  Broker,  Who  Filled  In  Ovra 

Name,  most  SnffKC,  Bather  Than  Subsequent  Mortgagee. 

1.     Where    owner    of    land    neirUGcntly    delivered    deed    to    broker 

with  authority  to  fill  in  name  of  prospective  purchaser  as  grantee, 
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and  where  broker  filled  in  own  name  and  recorded  deed  and  ex- 
ecuted mortgage  thereon  to  innocent  third  person,  the  owner,  hav- 
ing put  it  in  the  power  of  his  agent  to  defraud,  mast  soifer  the 
loss.     (Harth  v.  Pollock,  663.) 

Mortgages — ^PosBession  of  Land  Iry  Owner'a  Tenants  Held  not  Kofeica 
That  Land  was  not  Owned  hy  Mortgagor. 

2.  Possession  of  land  by  owner's  tenants^  was  not  notice  to  mort- 
gagee that  mortgagor  who  had  fraudulently  filled  in  and  recorded 
blank  deed  given  him  by  owner  for  prospective  purchaser  was  not  in 
fact  such  purchaser,  and  did  not  put  mortgagee  on  inquiry  with  regard 
thereto  where  owner  had  told  tenants  that  he  had  sold  the  property 
and  to  pay  rent  to  new  purchaser.     (Harth  r.  Pollock,  663.) 

MOTION. 

Facts  not  Appearing  ttom  Oomplalnt  or  Answw  Oaimot  be  Mide 
Basis  of  Motion  for  Jndgmant  on  the  Pleadings. 

See  Pleadings,  6. 

IffUNIOIPAL  OOBPOBATIONS. 

Mnniclpsl    Corporations— Amendment    to    Gharter    Bmhriieed    Only 
One  Subject. 

1.  An  amendment  to  a  charter  authorizing  the  issuance  of  bonds 
for  four  different  improvements  embraced  but  one  subject.  (Noonan 
V.  Seaside,  64.) 

Municipal   OorporationB— Voters   not  Beqoired  to  Vote   SepmatMj 
on  Each  Provision  or  Amendment  to  Charter. 

2.  The  legal,  voters  of  a  municipality  are  not  required  by  the 
Constitution  to  vote  separately  on  each  division  of  a  *  proposed 
municipal  charter  or  an  amendment  thereto.  (Noonan  y.  Seaside, 
64.) 

Mnnicipal  Corporations— Electors  of  City  may  Legislate  Under  Con- 
stitution and  Laws. 

3.  What  legislature  of  the  state  could  formerly  enact  as  to  mat- 
ters which  pertained  strictly  to  municipcd  affairs  or  to  intramural 
transactions,  the  electors  of  a  city  in  a  proceeding  in  conformity 
with  Article  II,  Section  2,  of  the  Constitution  and  Article  IV,  Sec- 
tion la,  and  the  statutes  enabling  the  same,  may  now  enact,  sub- 
ject to  the  Constitution  and  general  laws  of  the  state.  (Noonan  v. 
Seaside,  64.) 

Municipal  Corporations — ^Lot  Owners  in  Adjoining  Blocks  can  Pre- 
vent Partial  Vacation  of  Streets. 

4.  Owners  of  lots,  in  blocks  adjacent  to  streets  which  it  was 
proposed  partially  to  vacate  for  private  use,  suffer  an  injury  dif- 
ferent from  that  to  the  general  public,  and  can  prevent  such  vaca- 
tion, though  no  part  of  the  street  touching  their  lots  was  indnded 
in  that  vacated.     (Bostwick  v.  Hosier,  125.) 


Municipal    Corporations— Notice    of   Intention   to    Improve 
Indefinite. 
5.     Noti<*e    of   intention    to    improve    street   in    City    of   Sheridan^ 
given  pursuant  to  Sheridan  City  Charter,  Section  59,  heid  insalB- 


eientlj  definite  to  give  the  eitjr  jnnsdicticm  to  make  the  improve- 
ment, «■  not  stating  how  thick  the  wearing  nrfaee  of  aaphaltic 
eonerete  pttveroent  Wfta  to  be,  or  what  ma  the  proper  grade,  crown, 
fhiekneas,  and  wearing  aarfaee.  (Henderaon  v.  Citr  of  Sheridan, 
149.) 

Hnnldtwl  Oorpontloiis— Notica  of  Intantlon  to  Improve  Street,  not 

Stating  Matorlal  of  "PiTomant,"  Inraffldent. 
•  6.  Notice  of  intention  to  improve  atreet  in  City  of  Sheridan, 
eimply  deaeribing  improvement  fis  a  hard-surface  pavement  16  feet 
In  width,  held  inaufBeient  to  confer  jurisdiction  on  city  to  make 
improvement;  a  "pavement"  being  a  hard,  solid  surface  of  any  of 
several  materials,  aa  atone,  brick,  concrete,  or  wood,  while  property 
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Mnaiclpal   Corporations — ^Home   Bule   Amendment  Does   not  ICake 
dties  Independent  of  General  LawB. 

12.  The  amendment  to  the  Constitution  giving  home  mle  to  eities 
(Article  XI,  Section  2)  does  not  exempt  the  cities  from  general 
laws  adopted  by  the  legislative  authority  of  the  state,  in  eonformitj 
with  Article  IV,  Section  1,  but  merely  restricts  the  legislative 
power,  so  that  it  cannot  enact,  amend,  or  repeal  any  particular 
charter  for  any  single  municipality.  (Hillsboro  v.  Public  Service 
Commission,  320.) 

Municipal  Corporations — ^Leglslatiire    has    not  Sorreoadered  to  City 
TowtT  to  Regulate  Bates  of  Pabllc  UtUitleB. 

13.  The  legislature  has  not  surrendered  by  any  act  its  power  to 
regulate  rates  of  public  utilities,  and  such  surrender  is  not  to  be 
implied,  in  the  absence  of  express  provision.  (Hillsboro  v.  Public 
Service  Commission,  320.) 

Hnnidpal  Corporations— Charter— Amendments — ^Held  not  to  Super- 
sede Existing  Charter. 

14.  Amendments  of  Mav  7,  1917,  to  charter  of  the  eity  of  Sil- 
verton,  under  Article  11,  Section  2,  of  the  Constitution,  and  Article 
IV ^  Section  la,  by  adding  thereto  Sections  135-138,  held  to  merely 
supplement  and  not  take  the  place  of  the  then  existing  charter, 
notwithstanding  Article  IV,  Section  22,  of  the  Constitution,  requir- 
ing that  the  revised  act  or  amended  sections  shall  be  set  forth  and 
published  at  length,  such  constitutional  provision  having  no  appli- 
cation where  the  legislation  merely  adds  new  sections  to  an  exist- 
ing act  without  modifying  or  altering  the  original  act.  (Brown  v. 
Silverton,  441.) 

Municipal    Corporations — Statutes — Jurisdictional    Bequiremeats. 

15.  Statutes  conferring  power  upon  cities  and  towns  must  provide 
for  all  jurisdictional  requirements  compelled  by  the  Constitution, 
but  may,  if  the  legislature  chooses,  add  to  such  jurisdictional  re- 
quirements, though  legislature  is  not  required  to  do  so.  (Brown  v. 
Silverton,  441.) 

Municipal    Corporations  —  Exerdslng    Oiyen    Power  —  Jurisdictloiial 
Bequirements  must  be  Complied  With. 

16.  A  city  or  town  in  exercising  a  given  power  must  heed  every 
jurisdictional  requirement  regardless  of  whether  it  is  purely  statu- 
tory or  required  by  the  Constitution.     (Brown  v.  Silverton,  441.) 

Municipal     Corporations  —  Ordinances  —  Assessmient  —  Jurisdictional 
Bequirements — ^Failure  to  Observe. 

17.  Failure  to  observe  a  jurisdictional  requirement,  whether  or- 
ganic or  statutory,  will  usually  defeat  an  ordinance  requiring  an  im- 
provement and  invalidate  an  ordinance  for  an  assessment.  (Brown 
V.  Silverton,  441.) 

Municipal   Corporations — Special    Improvements — Statutes — Consltta- 
tlonal  Bight  of  Owner  to  be  Heard. 

18.  Statute  providing  for  special  improvements  must  entitle  own- 
ers to  be  heard  at  some  stage  of  the  proceedings,  the  owners*  right 
to  be  heard  being  a  constitutiouial  right.     (Brown  v.  Silverton,  441.) 


Htmlclpal  Ootpoiatloiu — ImpioTemetite — Blgbt  to  Bemonstnite — Only 
Created  by  Statnt«. 

19.  The  riglit  to  file  an  operative  and  a elf-exe eating  rentonstruDef) 
Rgainat  improTemeiits  exists  only  where  the  atatnte  crsatea  the  right 
(BrowD  V.  SUverton,  441.) 

WmlcipaJ     OorporattooB  —  Improvemrata  ^BemoiiBtruic»— Watoke— 
Jurisdiction. 

20.  That  city  council,  when  passing  upon  remonstranEe  to  Hpecial 
improvementB  by  abutting  owners  under  Charter  of  City  of  Silver- 
ton,  Sectian  71  (as  in  force  in  1914),h«I({a  sulGcieat  remonstrance  in- 
sufGcient  becauee  of  a  mistake  in  constructioa  of  charter  provisions 
aa  to  sufficiency  of  remonstrance,  did  not  affect  the  suffii^iency  of 
the  retnonstrance  to  oust  the  conncil's  jurisdiction  to  make  the  im- 
provement.    (Brown  V,  Silverton,  411.) 

Manldpal  Ctspor&tiiniB— Special  Assesainent— Power  of  Taxation. 

21.  The  power  to  levy  a  specia]  assessment,  though  it  is  to  be 
differentiated  from  a  pure  tax,  is  a  branch  of  the  power  of  taxa- 
tion, and  when  exercised  is  a  manifestation  of  sovereignty.  (Brown 
V.  Silverton,  441.) 

HtmldiMl  Otwporatlons — When  Legldatiiia  m&y  Seassees  and  Cnro 
DBfect& 

22.  The  legialeture  may  rstify  and  cure,  through  reasHcssment, 
that  which  might  have  been  c oust itntioa ally  and  lawfully  author- 
ized in  the  first  instance,  but  cannot  validate  retrospectively  what 
it  conliJ  not  have  originally  authorized,  the  power  to  validate  a  tax 
or  assessment  rendered  invalid  by  errors  or  omisnioiis  being  an  es- 
BPntial  attribute  of  tbe  sovereign  power  of  taxation.  (Brown  v. 
Silverton,  441.) 

Himlcipal  Corpontiona  —  onarter— Ammidinenls  Piorldlng   for  Be- 


2^.  Amendmenta  of  1917  to  City  of  Silverton  charter,  enacted  by 
adding  Sections  135-138  thereto,  providing  for  reassessment  'where 
ssaesament  for  special  improvement  "which  has  heretofore  or  which 
may  heieiifter  be  made,"  conatrued  to  operate  retrospectively  and  to 
alTnct  invalid  assessment  levied  prior  to  the  amendment.  (Brown  v. 
Silverton,  441.) 

Hnnldpal  Corporations— Whether  Antomobile  Driver  waa  Eeoping 
Proper  Lookont  and  bad  Car  IJndor  Oootrol  for  Jnry. 

24.  In  an  action  by  an  intending  street-car  passenger  for  in- 
juries when  struck  by  defendant's  automobile  in  the  night-time  as 
she  was  attempting  to  cross  a  street,  whether  defendant  was  keep- 
ing proper  lookout  and  had  his  vehicle  in  proper  control  held  for 
the  jury.     (Marstora  v.  Isenaee,  567.) 

Municipal  Corporations — Contributory  Negllgetica  of  PUlnUS  Stxnck 
by  Automobile  a  Jnry  QQestlon, 

25.  In  an  action  by  an  intending  street-car  passenger  for  injuries 
when  struck  by  defendant's  aulomobilc  in  the  night-time  as  she 
traa  attempting  to  cross  a  street,  whether  plaintiff  wna  negligent  in 
chinking  ske  eoald  cross  safely   before    the  arrival   of  defendant's 


&  a  block  •■wxj,  held  for  the  jniy.     (Uantvn 

Hnnidpkl  Ooipontlons— FTOcMdUgi  for  BMwiiwinfim   Hold  ItMtt- 
tat«d  WitUn  Tan  T«an. 

26.  ProeeediagB  for  reaaseaiineDt  inatituted  December  83,  1914, 
ordinance  deelaring  the  reaaacBsment  being  passed  Hareh  31,  1915, 
were  instituted  within  the  ten  yeari  of  limitation  from  Angaat  15, 
ISOS,  when  reiolution  of  intention  for  making  the  original  improve- 
ment was  paased,  and  the  proeeedingv  started  prescribed  by  Charter 
of  City  of  Portland,  Section  400.     (Hochfeld  v.  Portknd,  572.) 

Hnniclpal    Ooipontloii*— Procovdlnga    B«qnlrad    Frlor    to    OHdiial 
AaMMOunt  not  Baqnlnd  Again  on  Keisaaiinim. 

27.  Under  Charter  of  City  of  Portland,  Section  *0O,  in  ita  pr*- 
viaion  for  reassessment  for  an  improvement,  particularly  in  Tiew 
of  Section  401,  if  the  city  council  does  not  attempt  a  different  plan 
of  apportionment  of  benefits,  the  former  proceedings  required  to  b« 
taken  prior  to  the  original  assessment  are  not  required  to  be  takes 
again  within  the  intent  of  the  section,  though  the  council  is  author- 
ized to  take  such  proceedings  when  necessary  to  correct  former 
errors.    {Hochfeld  v.  Portland,  57B.) 

.  Municipal    Ooipoiationa— BMMeoiiMit— Btrort    ImproTautnt— Gliar- 
t«. 

28.  A  reasBessment  for  a  street  improvement  can  be  made  only 
by  virtue  of  authority  conferred  by  charter,  for,  if  the  power  of 
levying  a  reassessment  is  granted,  it  can  be  exercised  only  in  tlia 
manner   prescribed   by   statute.     (Brown   v.   Portland,   600.) 

Uttnletpal  Oraporatloiu — StrMt  Hajuwwtauat  —  Buaumwmaat — As- 
tbority— Obartw. 

29.  Under  the   charter  of   the   city  of   Portland   the  anthority   of 


Bate,  to  IntrodDCA,"  uid  therefore,  aa  D»ed  in  the  charter, 
'   "initiate."     (Brown    v.    Portland,   600.) 


Se«  Constitutional  I^v,  0. 


VtolaUon  of  Speed  Ordinane*  Is  N»gU8«ie« 
8e«  Bailroadg,  1. 

Ballaoo*  m  Obaarranea  of  ^wad  Ordlnanc*  Hold  not  f  astUed. 
See   BailroBdH,  5. 


MUTITAI.  FIRE  A8BOCU.TI01T. 
Hambar  ol  Unttul  Flro  AswcUtlon  not  Z4»lile  to  AsMaamoiit. 
See  InsursncA,  I,  2. 

Prior  to  8tfttiit«  iCatnal  Fire  AasodAtlon  Could  Exenqit  from  rtnnfiw 

m«tt  Pollcr-holdet  Paying  Ouh  Prendinn. 

See  Insurance,  3. 

ItDTTUUTY. 
Utatnall^  of  Oontnct  to  Pumlslt  I^omlMr. 

See  ContT«ets,  1-3. 

KAViaABUI    WATEBS. 
H»Tlcab)«  Waten — Lsad  Boaid  ba*  DtacroUon  In  Leadng  for  Tak* 
lag  OiaTsl,  and  Oonld  Keject  Onlj  Bid  Hade. 

1.  Under  Laws  of  1920  (8p.  Sesa.)  Chapter  32,  Sections  1-3,  an- 
tborizing  the  state  land  board  to  lease  the  beds  of  navigable 
streams  for  the  purpose  of  removing  gravel,  leases  to  be  made 
aiter  notice  of  competitive  bidding,  filing  the  formalities  as  to  the 
bids  and  providing  tbst  the  board  on  leasing  nay  fix  stipntstions 
protecting  the  rights  of  the  state,  the  board  has  s  discretionsrj' 
power,  and  it  maj  reject  the  only  bid  made,  which  was  for  a  long 
time  lease  at  a  very  low  price,  where  it  had  given  notice  that 
any  and  all  bids  might  be  rejected,  for  to  allow  a  lease  on  the 
terms  would  not  have  been  advantageous  to  the  State.  (Salem 
Sand  A  Gravel  Co.  v.  Phelps,  253.) 

NSaUOEITCrE. 
NegUgance— IiMt  Oimr  Chance  Doctrine  Defined. 

1.  The  "last  clear  chance  doctrine"  applies  only  where  defend- 
ant had  actnal  knowledge  of  plaintiff's  peri]  in  time  to  prevent 
injury  by  the  diligent  use  of  the  means  at  haod.  (En>mons  T. 
Southern  Pacific  Co.,  263.) 
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Negligence    Lart  Clear  Cluuice  Doctrine  must  be  Pleaded. 

2.  To  invoke  the  last  clear  chance  doctrine,  plaintiff  mnst  plead 
it.     (Emmons  v.  Southern  Pacific  Co.,  263.) 

Negligence— Complaint  Held  not  to  Charge  WlUfnl  Injury. 

3.  A  complaint,  in  an  action  to  recover  damages  for  negligence 
held  to  charge  mere  negligent  injury,  and  not  a  willful,  purpoeefol 
injury;  although  the  adverb  "willfully"  wae  used.  (Woodard  ▼. 
A.  F.  Coats  Lumber  Co.,  302.) 

Negllgnice — Ordinary  Prudence  for  Jury. 

4.  The  conduct  of  plaintiff  to  determine  the  question  of  contrib- 
utory negligence  is  to  be  measured  by  the  conduct  of  an  ordinarily 
prudent  person,  which  is  peculiarly  a  question  for  the  jury.  (Man- 
ters  V.  Isensee,  567.) 

Damage  to  Oooda  In  Hands  of  Bailee  Balsea  Presonqitlon  of  NegU- 
gence. 

6ee  Bailment,  1. 

Liable  for  Theft»  lilsdellyery  or  Otlier  Loo. 

See   Carriers,   1-6. 

Owner  of  Wood  Being  Towed  In  Barge  not  Idable  for  NegHgenee 
of  Owner  of  Boat  Doing  the  Towing, 

See   Collision,   1. 

Liability  for  Contractor's  Negligence  Defined. 
See  Master  and  Servant,  2. 

Failure  to  FnmlslL  Safe  Place  to  Work  Held  Question  for  Jury. 

See  Master  and  Servant,  4. 

Reputation  for  Care  Inadmissible  on  Issue  o;f  Negligence. 

See  Physicians  and  Surgeons,  1. 

Question  of  Malpractice  Held  for  tbe  Jury. 

See  Physicians  and  Surgeons,  2. 

Amendment    Adding    Specification    of    Negligence    did    not    Caoae 
Change   of  Action. 
See   Pleading,   2. 

Violation  of  Qpeed  Ordinance  Is  Negligence. 

See   Hailroads,   1. 

Automobile  Driver  Held  Contributorily  Negligent. 
See  Bailroads,  3. 

Doctrine  of  Prima  Fade  Negligence 
e>ee   Warehousemen,   7. 


NEW  TEIAL. 
Nmr  TrUl—StnprlM  not  aionnd  for,  in  AbMsce  of  B«qTie8t  for 
Coutlniumc«. 
I.  Where  counsel  was  Burprised  b^  the  admission  of  testimony, 
and  SDCh  surprise  overtook  faim  at  the  moment  the  testimony  was 
admitted,  he  should  then  have  aaked  for  a  eoatinuanee  of  the  ease 
to  enable  him  to  take  additional  teatimooj  on  the  subject.  (Man- 
ning  V.    Gregoire,   394.) 

UoUon  foi  New  Trial  and  Eiror  In  Befosliig  AmBndmant  of  Motion 
not  Constdored. 
See  Appeal  and  Error,    11. 

NOTBTB. 
See  Appeal  and   Error,   17-20. 
See    Mortgages,    2. 


See  Appeal  and  Error,  5. 

Notice  of  Appeal  Sarred  on  Konrasldent  Attomoja  for  ft  Resident 

Oorpontion,  IneffectiTs. 

See   Appeal  and    Error,  6. 
Of  Ibtentian  to  Improre  Street,  Indaflnlto. 

Bee    Municipal'  Corpomtious,    5. 

OPTION. 
Becomes  UntnaUr  Binding  Only  on  Offw  Being  Accepted. 
See    Vendor   and  Purclaser,   1. 


See  Manicipal   Corporations,   17. 

Snpreme  Coort  will  Toka  OHglnal  Jnrlsdictlon  of  Uaadamtu  In- 
volving Validity  of   OrdlnuiGe    of   Z<aige  City. 
See     Mandamus,     5. 

Oonstmed  M  to  Vote  Permitting  More  Tlian  One  Beading  tX  One 


See   Municipal   Corporations,   8. 
Ordinance  Presumed  Regularly  Passed. 

See   Municipal  Corporations,   6. 

OBBQON  OASES. 
.Applied,  Approved,  Cited,  Dlatlngiilalied,  Followed  and  Ovemled  In 
tills   Volume.  . 

See  Table  in  Front  of  ttiis  Volume. 


OBEOOH  CONSTITUTIOIT, 


ORBOOM   STATUTB8. 
CHMl  Hid  Oonitnud  la  tUi  Volnma, 

Sea  Table  in  Front  of  tMa   Yolmne. 

PAXTHESB^IP. 
PuHuTBlilit— A^smuDls  by  Flim  OSntdJng  AcKlntt  Statote  m  U 
Doing  BnaliLeM  Under  Amuiud  Nans  not  Told. 

1.  Laws  of  1913,  page  270,  requiring  tlie  tme  nnjne  of  the  per 
aoni  to  be  filed  when  doing  buiiness  under  an  aacumed  name,  etc, 
doee  not  render  void  ftgreementa  entered  into  bj  offending  partnenhip, 
•Bpeciallj  where  the  partaership  givei  and  dooB  not  obtain  crediL 
(UUmaan  t.  Kin  Daw,   ttSl.) 


See   Snlee,   S-S. 

FEB80NAI.   PBOFESTT. 

Bomiml  ot  After  Defaolt  Under  8alM  Ooatract 
See   Corporations,    1,  5. 

FETITION    FOB   BEHSABDn}. 
Hdd   inanffleietit   Under    Bnpnnu   Oourt   Bole   No.    SB, 
6«e  Appeal  and  Error,  3, 

FHABHACr. 

Stiitnte   M  to  Ftautucy  Held  to  Embraca  Only  One  Snbjaeb 

See    Statntes,    1.  ' 

ZSTfllOIANS   AHD    SUBO-EOMH. 
PbTKleiMis  and  Borgeoni — Bepntatlon  for  Onn  Inadmifflbls  on  Xku 
of  Nef^lgeDc«L 

1.  In  an  action  where  negligence  on  tbe  part  of  a  dentist  is 
ebarged,  evidence  as  to  bis  repalation  for  care  is  inadmissible. 
(Engstrom    v.    Wise    Dental    Co.,    634.) 

FhTilclaDB  and  Bmgeona— Malpractice  Held  for  Joiy. 

2.  In  an  action  for  dental  malpractice,  the  qneetion  wbether 
defendant  irae  negligent  in  extracting  and  treating  a  tooth  *o  u 
to  become  responsible  for  an  infection  ktld  properly  lubinittod  to 
jury.    (EDgstrom   t.   Wiao  DentAl   Co.,  634.) 


Pl^ATONa. 
PlMdlnc— iMmuner  AarainM  Trnth  of  AnegaUona. 
1.    Whether  the  allegationa  of  a  'complftint  b«  in.  faet   tnio  or 


Ptoadlag— A  mendmBiit  Adding  SpecifieaUon  of  Nat^lguico  Did  not 
Oluuigo  OanH  of  Action. 

2.  A  c«use  of  attiOQ  in  a  complaint  against  «.  warehouBemen 
for  damage  to  goods  alleged  to  have  been  caused  b;  a  leak  in  a 
roof  was  Dot  changed  b;  an  amendment  which  added  a  apeciflca- 
tion  of  negligence  to  the  effect  that  defeodant  permitted  and 
eauaed  the  goods  in  some  manner  unlcnowQ  to  plaintiff  to  become 
satuiated  with  water.     (Hansen  t.  Oregon-Wash.  B.  i  N.  Co.,  ISO.) 

Plaadlng — AmeuVnent — Eafnaal    to    Pormlt — Oluogliig    DefonM. 

3.  Under  Section  102,  L.  O.  L.,  where  defendant  asked  for  an 
aecountiag  under  allegations  as  to  the  contract  entitling  him  to 
certain  price  per  jard  for  transportation  of  building  m»terislB, 
eoort  properlj  refased  to  permit  him  to  amend  answer  so  sa  to 
allege  contract  requiring  plaintiff  to  snpplj  him  with  snfficieot 
work  to  enable  him  to  make  the  payments  on  an  antomobile  truck 
and  violation  of  such  agreement  by  pl&intiff  entitling  him  to  dam- 
ages; such  amendment  substantially  changing  the  defense  and  in- 
jecting an   entirely   new   issue.     (Lind   v.   Boulin,   232.) 

Plaadlng— Allegation  Tliat  Plaintiff  1<  Olty  Organlzeil  Vitder  Chosral 
Laws  Oonclnaive  on  Dttmnmr. 

4.  On  demurrer  to  a  complaint  by  a.  city,  an  allegation  of  the 
complaint  that  the  city  was  incorporated  under  the  general  laws 
of  the  state  is  conclusiTO.  (Billsboro  t.  Public  Service  Commis- 
Bion,   320.) 

FlMdlng— A  Se]A7  Hold  »  I>ep«tni« 

5.  The  complaint  alleging  fall  performance  of  a  contract,  on 
the  performance  of  which  according  to  its  terms  defendant  by 
another  agreement  contracted  to  make  the  payment  for  which  the 
action  was  brought,  a  reply  relying  on  a  waiver  and  extension  of 
time  on  the  prior  contract  was  a  departure.  (Hartman  v.  Selling, 
368.) 

neading— Fact  not  Appearing  from  OompUlnt  or  Answot  cannot  ba 
Basis  of  Motion  for  Judgment. 

6.  Where  it  does  not  appear  from  the  complaint  or  answer 
whether  the  contract  for  eicnange  of  farms  relied  upon  by  plaintiff 
was  oral  or  in  writing  Section  808,  sabdiviaion  6,  L.  O.^  L.,  cannot 
be  taken  advantage  of  by  defendants  on  motion  for  judgment  on 
the  pleadings;  if  the  fact  appeared  in  the  answer,  it  would  have  to 
be  admitted  by  plaintiff  before  it  coald  justify  judgment  for  defend- 
ants.    (Smith    V.    Jackson,   479.) 

Fleadlng— Oomplalnt  for  Amonnt  Agreed  on  for  IiOaa  of  Hotms  Hlrod 
Hold  SUBdant  After  Vardict. 

7.  Under  Sections  64,  67,  L.  O.  L.,  whether  plaintiff  sues  for  in- 
jury to  bis  property,  for  damages  from  breach  of  contract  of  hiring, 
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or  to  recover  on  a  promise  to  pay  money,  in  the  absence  of  de- 
murrer, his  complaint  alleging  that  he  let  horses  with  equipment  ta 
defendants,  who  promised  to  paj  him  the  reasonable  value  of  any 
property  lost,  that  part  of  the  property  was  lost,  and  that  subse- 
quently on  an  accounting  the  parties  agreed  on  the  amount  of  the 
damage,  which  defendants  promised  to  pay,  is  sufficient,  after  ver- 
dict, as  stating  facts  constituting  a  cause  of  action  and  a  considera- 
tion  for   the   agreement.     (McCarthy   v.    Prazier,   493.) 

Pleading — Complaint  In  Aflsnmpfllt,  bat  Embracing  Allegations  Proper 
to  Trover,  Aided  by  Judgment. 

8.  Amended  complaint  of  owner  of  trunk  not  delivered  Against 
transfer  company  for  the  loss,  though  vulnerable  to  motion  or  de- 
murrer as  embracing  allegations  sufficient  to  sustain  an  action  in 
trover,  while  intended  to  be  brought  on  the  theory  of  assumpsit, 
held  sufficient  after  judgment  to  support  the  judgment  rendered  on 
the  theory  the  action  was  in  assumpsit.  (Hamilton  ▼.  Baggage  A 
Omnibus  Transfer  Co.,  620.) 

See  Corporations,  3. 
See  Judgment,   1. 
See  Beplevin,   1. 

Cknnplalnt  for  Servlcee  Held  to  State  a  Oaose  of  ActloiL 

See  Attorney  and  Client,  1. 

Snfflcient  Statement  for  Action  on  Contract 
See   Contracts,   5. 

Complaint   Held  to   Sbow  Cruel   and  Tnhninan    Treatments 
See  Divorce,  1. 

Complaint  Usin^  Word  ''Resident''  Instead  of  'Inliabitaat^  Held 
Sufficient. 

See  Divorce,  2. 

Amendment  to  Complaint  Showing  Plaintiff  'Inliabltaa^'  of  State 
ae  Well  as  "BesLdent^"  Held  Proper. 

See  Divorce,  3. 

Pleading  by  Devisees  Held  Insufficient  to  Charge  Fraud   by  Oi>- 

devlsee. 

See  Fraud,  1,  2. 

A  Demurrer  to  Petition  in  Mandamna  Admits  TmUi  of  Material 
Statement  In  Pleading. 

See  Mandiamus,   1. 

Complaint  Held  not  to  Cliarge  Willful  Injury. 
See    Negligence,    3. 

Necessary  Allegations  in  Salts  to  Quiet  Title   or  Bemove   Clond, 
Stated. 
See  Quieting   Title,   2. 

complaint   Held   not   to    Plead   I^tst    dear   Cluoice   Doctrineb 

See   Eailroads,   7. 


Directed    Verdict    Properly    Befnsed    on    Snffideat    Evidwce    not 
^nUtln  Pleading. 
See  Trial,  2, 

In  Action  on  Qmuitiim  Manilt  Held  to  8tat«  Qood  O&dw  of  Action. 
Sea  Work  and   lAbor,  1. 

POKTLAiro,    CKASTEK  OF. 
See  Brown  t.  Portland,  GOO. 
See  Cook   v.  Portland,  610. 
See  Hochfeld  t.  Portland,  572. 


See  MoTtgngea,  2. 

See  Qnietiag  Title,  4,  5. 

So  Qnlet  Titltt  Propeitr  uniat  not  %«  In  PoBseaalon  of  Person  Other 
TH&n   PlAlntUt. 
See  Quieting  Title,  1. 

B7  Another  Ttian  One  Claiming  Title  Oft«&  Sufficient  to  Put  For- 
cbaaer  on  InatUiy- 
See  Vendor  and  I^ichaacr,  2. 

FRBSUUFTION. 
See  Bailment,  1,  2. 

See   Criminal   Law,   6. 

See  Uunicipel   Corporation!,   9. 

Bee    Warehousemen,    8. 

There  are  Ho  Presnmptloiu  In  FiTor  of  f  niladlctlon  of  Conrts  of 
Jnsticea  of  the  Peace. 
See  Jnsticea  of  the  Pea«e,  1. 


FBOSTITUTE. 

See  Libel  and  SUnder,  4-7. 

PtrSUO  IMPBOVEUEHTa 

See   Municipal   Corpoiationa,   II. 

Bemonstnmce   Against   Special   Inuworemenb 

See   Const  itationai    Law,    6. 

Bemonrtnuoe  nM  to  Preclnde  BewMMBMDt. 
See   Conatitotional   Law,   7. 


Fnbllc  lAUti — Dooatloa  iMid  CTalmmnt  Who  Failed  to  File  CUln 
Raid  to  Obtain  no  Tltl*. 
1.  Settler  on  donatioti  land  who  remained  tbereon  for  fonr  or 
Ave  months  prior  to  bis  death  without  deaignating  his  claim  or  filing 
Qpon  the  land,  and  without  making  anf  notification  thereof  with  the 
proper  land  offieera,  as  required  by  the  Donation  Act,  had  no  titla 
to  the  land  which  would  pass  to  his  hsira  bj  descent.  (Bailey  t. 
Oregon-Waah.  E.   ft  N.  Co.,  471.) 

FnUlc  lAOda— Donation  Land  OlalnunVa  Heln  Oonld  not  Tak*  Land 
M  Pnrchaaen  Wltlunt  Filing  Claim  nwiliiinlliiii.  Bonndailis  ot 
Proving  Bottlement. 
S.     Where    plaintiff's    aneeator    settled    on    donation    land    and    re- 
mained thereon  for  foar  or   five  months  prior  to  hia  death,   without 
filing  claim  or  notifying  proper  land  officers  thereof,  claimanta  eonld 
not  take  the  land  by  pnrchase  under  the  Donation  Act  without  noti- 
fying the  Land  Department  of  claim  or   designating  its  boDndaries, 
or  making  proof  of  his  settlement  a«  required  by  the  A«t.     (Bailey 
T.  Oregon-Wash.  B.  ft  N,  Co.,  *J1.) 

FUlUJO  BEEflVB  COIOCSHION. 

PnUlc  Sorvlc*  OommluloM— BxcspUon  as  to  Ftaa  Scrrlc*  to  OWes 

DOM  not  Exempt  SncH  Atxriet  from  Oonmtlaslon't  Antharltr. 

1.  The  provision  of  Pablie  BerTice  Commission  Act.  secHon  63, 
thftt  it  shall  not  prevent  service  to  cities  free  or  at  reduced  rates, 
does  not  require  free  aervLce  to  cities  by  public  otilities,  or  deprive 
the    commission    of    power    to    control    sQch    service.     (Hillaboro    v. 

Public    Service    Comniission,    920.) 

Out  Begnlate  lUtee  of  Wa,t«T  OMnpanj  fn  Home  Bole  Oltr. 
See   Waters  and   Watercourses,   1. 

QUESTION   FOB   JUBT. 
6ee   Criminal   Law,   5.  ^ 

Bee    Homicide,    t. 

Attempt   to   Introduce  Kew   Terma   Into   Omtract   of   Bmptomwat 
Held  a  Qnestion  for  the  Jury. 

See  Attorney  and  Client,  3. 

Ne(ll«enoe  In  Failnn  to  Fnnildi  Baf*  PUee  to  Work,  Hdd  Qnsa- 
Uon  for  Jury. 
8e«  Maater  and  Servant,  4. 

WliethK  Antomoblle  Driver  waa  Keeping  Proper  Xiookont   and   to 
bave  Oai  Under  Control  la  foi  the  Jury. 
See  Municipal   Corporations,  £4. 

Oantrlbntorr  NegUgenoa  of  FUlntUI  Stnek  by  AatomoMto   la  » 
Jnry  QneaUon. 
See    Municipal    Corporations,    26, 


OnUawF  Prodane*  ii  a  QoefUon  fox  ttu  Jniy. 

See    Negligence,   3. 
<)aeatloit  of  Malpnctlee  Held  for  tlu  Tnry, 

See  PliT^eiftnB  and  Surgeona,  2. 

Eiiowled«0  of  Pecll  Held  QtteaUon  tor  Jnir. 
See   Bailroadfl,   g. 


Whetbar  Biutlng   of  Salmon  Ttu  In  Btanc*  Batoad  Fnmnptton 
of  HegUgenoo  for  th«  Jury, 

Seo  Warehousemen    8. 


QULUTitra    TltliE. 


1.  In  a  anit  to  quiet  title  plaintiff  muat  either  be  in  poMeasion 
or  show  that  the  property  is  not  in  the  actual  poBseision  of  an- 
other.    (Nehalem    Timber    Co.    v,    Colambia   County,    100.) 

Qolatliig  nUa— EzacntOTT  Pmcbaan  of  StatuUng  Tlmbai  EntlUad 
to  Maintain  Bolt  to  Bamore  Olond. 

2.  A  purchaser  of  Btauding  timber  nnder  en  executoiy  contract 
who  has  not  paid  the  pnrcbaae  price  in  full,  so  aa  to  acquire  a 
legal  estate,  may  maintain  a  anit  to  remove  a  cloud  from  the  title. 
(Nehalem  Timber  Co.  y.   Columbia   County,  100.) 

Qolatlng  Title— Neceaaaiy  AUagatlonsla  Snite  to  (tolat  T1U«  or  Ba- 
mova  dond  St»tad. 

3.  In  a  suit  to  quiet^itle  plaintiff  muat  aasert  hia  own  title  in 
apt  terms  and  declare  that  defendant  clairoa  aome  interest,  without 
defining  it,  snd  defendant  ia  then  required  to  allege  the  nature  and 
extent  of  hia  claim;  but  in  a  anit  to  remove  a  cloud  plaintiff  muat 
set  up  hia  own  title,  declare  the  aaterted  estate  of  defendant,  and 
diacloae  the  reaaons  why  it  ia  void.  (Nehalem  Timber  Co.  v. 
Columbia   County,   100.) 

Quieting  Tltla-^lalntura  EnvlOTaa  Oonld  not  DUtnrb  Plaintiff's 
Pooaaalon. 

4.  In  an  action  to  qoiet  title,  wherein  plaintiffs  averred  pos- 
aession  at  beginning  of  suit,  the  court  might  qoiet  title,  notwith- 
standing testimony  of  a  witneiB  that  a  tract  of  141  acres,  nhlcb 
he  had  purchaaed,  was  ezclnsive  of  the  8  acres  in  controversy  and 
that  aa  to  the  land  in  controversy  he  was  the  mere  employee  of 
plaintiff;  his  presence  as  auch  employee  not  disturbing  plaintiffs' 
possession.     (Manning  t,  Gregoire,   394.) 

ST  Or. — ta 
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Quietiiig  Title — ^Plea  Held  Inscillicleiit  to  Show  Title  Olalmed  1x7 
Defendant. 

5.  In  an  action  to  quiet  title,  wherein  plaintiff  claimed  to  liave 
t>een  in  continuous  adverse  possession  of  the  land  for  43  years, 
and  wherein  the  defendant  had  the  opportuni^  of  showing  that 
she  held  merely  an  estate  in  remainder  not  accruing  until  after 
the  death  of  a  certain  person,  her  plea  claiming  some  title  and 
estate,  but  not  asserting  that  her  claim  was  well  founded,  was  in- 
sufficient, as  a  party  who  would  rely  upon  any  particular  estate 
must  plead  it,  since  the  end  and  office  of  auch  an  action  is  to  call 
on  defendant  to  assert  whatever  title  he  has  so  that  it  may  be 
adjudicated.     (Manning    v.    Gregoire,    394.) 

Quieting  Tltto— Dlitlnction  Between   ''Action  to  Qniet  Title"  and 
**Action  t»  Remove  Oloud"  on  Title  Stated. 

6.  An  "action  to  quiet  title,"  wherein  plaintiff  asserts  his  own 
estate  and  declares  generally  that  defendant  claims  some  estate 
in  the  land,  without  defining  it,  and  avers  that  the  claim  is  with- 
out foundation,  and  calls  on  defendant  to  set  forth  the  nature  of 
his  claim,  so  that  it  may  be  determined  by  decree,  differs  from  a 
"suit  to  remove  a  cloud,"  in  that  plaintiff  therein  declares  on  his 
own  title,  and  also  avers  the  source  and  nature  of  defendant's 
claim,  points  out  its  defect,  and  prays  that  it  may  be  declared 
void  as  a  cloud  on  plaintiff's  estate.     (Manning  v.  Gregoire,  394.) 

See   Equity,    1. 


BATLROAim. 

Ballroadfr— Violation  of  Speed  Ordinance  Negligence. 

1.  Running  a  train  in  violation  of  a  speed  ordinance  is  negli- 
gence per  se,     (Emmons   v.   Southern   Pacific   Co.,  263.) 

BaUroada— RigHts  and  Datlea  at  Pablic  Crossing  Stated. 

2.  It  is  the  duty  equally  of  travelers  and  trainmen  to  use  rea- 
sonable diligence  to  avoid  a  collision  at  a  crossing,  but  the  train 
has  the  right  of  way  and  the  preference  in  passing  the  point  of 
intersection.     (Emmons    v.    Southern    Pacific    Co.,    263.) 

Bailroads— AntomobUe  Driver  Held  Oontiil&torlly  Negligent. 

3.  An  automobile  dri-ver,  who  proceeded  to  cross  the  track  with 
knowledge  of  approaching  train  and  who  so  operated  the  antomobile 
that  it  stalled  on  the  track,  and  then  made  no  effort  to  escape  in- 
jury by  the  train  held  contributorily  negligent.  (Emmona  v.  South- 
ern  Pacific    Co.,    263.) 

Bailroadfl — Duty  to  Peraon  on  Track  Stated. 

4.  In  the  absence  of  knowledge  to  the  contrary  or  some  fa«t 
which  ought  to  arouse  his  suspicion,  motorman  of  electric  train 
haa  a  right  to  presume  that  one  seen  at  a  public  crossing  is  in  pos- 
aession  of  all  of  his  senses,  and  that  care  for  his  own  safety  will 
induce  him  to  use  them  and  to  act  on  the  warnings  conveyed 
through  them.     (Emmona  v.  Southern  Pacific  Co.,  263.) 

Railroads — ^Reliance  on  Observance  of  Speed  Ordinance  Held  not 
Justified. 

5.  An  automobile  driver  approaching  a  crossing  has  a  right  to 
presume  that  the  railroad  will  obey  a  speed  ordinanee^  bat  cannot 


rely  on  ■Dch  presumption  when  aba  h«s  knowledg^e  of  tmn  ap- 
proaching At  a  greater  rate  of  ipeed  than  that  allowed  b;  Ui« 
ordinance.     (Emmons   v.   Southern   Pacific   Co.,   263.) 

Balli«adB— Last  Olaai  Oluuice  Doctrine  D«flmeiL 

G.  Heilrosd  ia  not  liable  for  injuries  to  person  on  track  nnder 
last  clear  chance  doctrine  if  the  aegligenee  of  anch  person  con- 
tinnes  down  to  the  moment  of  the  collision.  (Emmons  v.  Southern 
Pacific  Co.,  263.) 

BkUroads— Oomplalpt  Hald  not  to  PlMid  lAat  Olwi  Chance  Doe- 
tune. 

7.  An  automobile  driver's  complaint,  alleging  that  the  train- 
men saw  the  automobile  on  the  track  in  time  to  have  stopped  be- 
fore reaching  it,  without  alleging  that  they  were  aware  that  the 
driver  was  in  danger,  or  that  her  engine  had  stopped  white  auto- 
mobile waa  on  the  track,  or  that  there  wee  anything  in  her  ritua- 
tion  indicating  that  she  was  unable  to  move  held  insuSScient  to  in- 
voke the  last  clear  chance  doctrine,  (Emmoas  v.  Southern  Pacific 
Co.,    263.) 

BaUroida   -Knowledge  of  PeiU  Held  Qnettton  foi  Jnij. 

S.  In  an  action  for  injuries  to  the  driver  of  an  antomobile 
■tailed  on  the  track,  whether  the  trainmen  had  actual  knowledge 
of  the  driver's  danger  and  her  inabilitj  to  extricate  herself  in  time 
to  avoid  the  injur;  held  for  jury.  (Emmona  v.  Southern  Pacifle 
Co.,   263.) 


Legislature  hu  not  Snrrendared  Powei  to  Begnlato  Bates  of  PnbUo 
Utllitlea. 
See  Municipal  Corporations,  13. 

Public  Service  ConmlSBlon  can  Begolate  Batw  Of  Wktai  Oravwr 
In  Homa  Bole  Olty. 
Bee  Waters,  1. 

KATIFIOA.TION'. 
Of  Thiaatliorlied  Acts  of  President,  JdeUtei  Back. 

See   Corporations,   6. 

BEASSHSSMBNT, 
See  Unnicipal  Corporatians,  28-30. 

OonBtmctlon  of  Cliarter  Amendments  Ptovldlng  for  Baaseetwnenfi 
See  Hnnicipal  Corporations,  22,  23. 

Proceedlno  for  BeaasesBment  Held  DuUtnted  Within  Ten  Tsui, 

See   Municipal   Corporations,   26. 

FroceedlngB   Beqnlted   Prior  to   Original  Aaecumeut  not  Beqnlred 
Again  on  Beaseesament. 
See  Uonioipal  Coiporatione,  27. 


XEFOBIUTIOK    OF    UTSTBUMEKTB. 

BsIotTUUon  of  InstmmMito— Bcfonutlon  of  Letao  to  FiotU*  tac 

ForfdtoT*  of  Deposit  on  LmiWb  BroKh  Hold  Wamntod. 

1.  Id  ft  miit  by  leMor  alter  the  Utaee's  bankrapUy  to  reform  tlie 
le«oe  to  provide  for  forfeiture  of  &  deposit  in  event  of  the  leesee'a 
breach,  relief  held  warranted,  and  a«  it  determined  the  eootroTetaj 
under  Beetion  390,  L.  O.  Ia,  permanent  enjoining  of  the  leaaee'a 
trustee  in  bankruptej  from  attempting  to  recover  the  deposit  was 
proper.     (KT*emer    v.    Alvord,    227.) 

Bafonnatlon   of   lattrmneiits — Einlt7   m»j   Sefoim   an   JnBtinmaat 
Wbere  It  Doea  not  Ezpreaa  tlw  Intent,  Dae  to  Ercor  of  L«w. 

2.  It  ia  one  of  the  fnnctiona  of  a  court  of  equity  to  grajit  relief 
by  reforming  an  instrument  when  the  writing  doee  not  expresa 
what  partiea  mean,  and  this  ia  true  even  if  a  mutual  mistake  waa 
dne  to  an  error  of  law  in  the  tegtti  meaning  or  effect  of  word! 
employed.     (Sraomer  t.  Alvord,   227.) 

KEMONBTRAiraB, 
Afainat  Special  Improvcmant. 
See   Conititutional   Law,  S, 


Baplaivln— PlewUng— Eanltable   Defenw— Statnto. 

1.  In  replevin  action  by  sellsr  against  buyer,  who  pleaded  am 
equitable  defense  nnder  Section  390,  L.  O.  L.,  aa  amended  by  Iawb 
of  1917,  page  1S6,  decree  giving  plaintiff  possesaion  with  the  right 
in  dofeodant  to  acquire  ownerahip  by  completing  payments  held 
proper  under  the  pleadings  tuid  the  statute.     (Lind  v.  Bonlin,  £32.) 

Beplerln— ETldoDce — Vfbm  a  Demand  Is  unneceMUT- 

E.  In  replevin,  where  defendant  claimed  title  in  himself,  it  waa 
nnnecossary  for  plaintiff  to  prove  a  demand.     (Lind  v.  Bonlin,  232.) 


IniMll^  of  OhUdian  to   Otva   Infornu,tlon  not  Bm   nnttaii 
See    Criminal   Law,    S. 

Uemorandum  on  Action  on  O^itnct  la  Admladbla  as  m  Pitt  of  tlw 
Bob  Oestaei 
See  Evidence,  3. 


See  Criminal  Law,  3. 


BATE    PLACE   TO   WORK. 
Bee    Master   and  Servant,    3-5. 


8>Iaa — Tnuitfar  of  PenoiuLl  Piopartj  Undsr  Iieua  Held  BUlmaot 
■ad  not  StOa. 
1.  In  an  action  in  claim  and  delivery  for  poHaesaion  of  personal 
property  consisting  partly  of  livestock  delivered  with  land  leaned 
lo  defendants,  statements  in  the  lease  showing  Bgreement  on  ter- 
mination to  retam  stoelc  identical  or  in  kind  with  provision  for  re- 
placing any  killed  and  for  lass  from  disease  held  to  show  the  prop- 
erty was  intended  to  remain  that  of  lessor,  under  bailment  and  not 
a  sale.     (West  v.  Ba^kua,  116,) 

Sales— Time  for  Paymoit  Undar  tTMtteii  Oontract  of  Sal*  Hrtd  for 
Jnry. 
£.  In  an  action  for  goods  delivered  nnder  an  agreement  evidenced 
by  writings,  whether  defendant  was  to  make  payment  within  19  or 
30  days  held  for  the  jury,  in  the  light  of  the  accompanying  circum- 
stances.    (H.   B.  Wyllie   China   Co.   v.   Vinton,  350.) 

Balas— BUateral  Exaentoir  Otattncta  maj  be  Modified  by  Ohangltig 
Time  for  Payment. 

3.  Unfilled  orders,  which  were  bilateral  executory  contracts,  could 
bo  modified  by  fixing  a  different  time  for  payment,  without  further 
consideration,  especially  where  seller  was  contending  that  buyer  had 
defaulted  in  previous  payments  and  buyer  was  insisting  thst  plain- 
tiff had  been  unreasonably  slow  in  mailing  shipments.  (H.  B. 
Wyllie   China  Co.   v.   Vinton,   350.) 

Solea— Falltne  of  Bnyw  to  P«7  InttaUment  Dom  not  Entitle  Seller 
to  Tennlnata  Contract. 

4.  The  failure  of  a  buyer  to  pay  an  installment  does  not  alone 
and  of  itself  enable  the  seller  to  terminate  his  contract,  so  as  to 
avoid  liability  for  failure  to  make  subsequent  deliveries  called  for 
by  the  contract;  but,  in  addition  to  the  bare  fact  of  failure  to  pay, 
the  conduct  of  the  buyer  must  indicate  an  intention  on  his  part  to 
abandon  the  contract,  or  a  design  no  longer  to  be  bonnd  by  the 
terms  agreed  upon.  Laws  lOlS,  p.  120,  S  76a,  not  applying.  (H.  R. 
Wyllio   China  Co.   v.   Tinton,   350.) 

Sales— Payment  for  One  Installment  may  be  Made  Condition  Precedent 
to  Fntnre  Deliveries. 

5.  Parties  to  a  contract  of  sale  of  goods  may  expressly  stipulate 
that  payment  for  one  delivery  shall  be  a  condition  precedent  to  other 
deliveries,  and  if  a  contract  for  continning  deliveries  of  wares  con- 
tains such  a  atipnlation,  the  failnre  of  the  buyer  to  pay  a  given  in- 

■tallmcnt   enables  the  seller  to  rescind.     (H.  B.   Wyllie  China  Co. 
V.    Vinton,    350.) 

Salas — Keqnested    Instruction,    Disregarding    lasne    of    Acceptance^ 
Properly  Befused. 

6.  In  en  action  for  the  price  of  goods  sold  and  delivered  to  de- 
fendant, instruction  by  defendant,  disregarding  the  fact  that  it  was 
alleged  in  plaintiff's  reply,  and  that  there  was  evidence  submitted 
to  the  jury  tending  to  prove  that  defendant  had  accepted  the  goods 
end  used  part  of  them,  was  properly  refused  as  migleading.  (Bm- 
melt   V.   Astoria   Marino   Iron    Works,   632.) 


SOHOOI4    AND    SCHOOL    DISTBIOTS. 
Schools  lad  School  Districts— Lery  of  |10  p«t  Ctplta  Bclio<d  T«x 
MaadAtory. 

1.  The  levy  of  «  (10  acliool  tex  p«r  copifa  for  all  achool  chil- 
dren in  countj  under  Laws  of  1919,  page  S13,  h«M  maDd«toT7. 
Oohool  DiBt  No.  24  V.  Smith,  1.) 

SdiooU  and  Scliool  Dlstrteti — Board  of  Dliecton  Only  bava  An- 
tltotitr  to  Employ  Teaclma— Evldouco— Statnt«s— Tlndinga  aa 
to  Written  Contract 

2.  The  fitidingB  of  fact  filed  bj  the  trial  eonrt  that  plaintiff 
"never  signed  a  contract  with  the  board,  but  was  appointed,  deiig- 
nated,  and  assigned  by  the  superintpodent,  during  the  illness  of 
one  of  the  teachers,  and  after  her  death  plaintiff  continued  to 
teach  until  her  discharge  by  the  board,"  held,  insufficient  to  author- 
ize the  judgment  rendered,  for  failure  to  prove  employment  aa 
such  teacher  by  the  board,  as  required  by  statute.  (Taggart  t. 
School    District    No.    1,    95.) 

Schools  and  School  Districts— Allegation  of  Oontinnans  Emidoy- 
mant  as  Teachsr  Amounts  to  Avecment  of  Expraas  Contract. 

3.  In  a  teacher's  action  against  a  school  district  for  wages,  an 
allegation  that  plaintiff  was  employed  continuously  as  a  regularly 
appointed  teacher  is  tantamount  to  a  declaration  on  an  express 
contract,  eo  that  when  traversed,  plaintiff  must  show  suFh  contract 
to  make  the  allegations  and  proofs  correspond.  (Taggart  v.  School 
District   No.   I,   B5.) 

ScboolB  and  School  Districts— Erldsnce  not  Bhovmg  a  Written  Cod> 
tract  Does  not  Sopport  Verdict  for  Teacher's  Compensatl^ 

4.  Where  plaintiff  teacher  failed  to  prove  an  express  contract 
of  employment  with  defendant  school  district  by  producing  a  writ- 
tea  sgrecmeut  between  the  directors  and  herself  filed  with  the 
elerk,  as  required  by  Laws  of  1913,  Chapter  172,  Section  1,  sub- 
division 7,  the  evidence  was  insufBcient  to  support  a  verdict  for 
plaintiff.     (Taggart  v.  School  District  No.  1,  85.) 


SETOFF  AMD  O0UNTEBOI.AIM. 
Setoff  and  OoontercisJm — Oanse  of  Action  not  Exlatfag  at  OoBk 
mencement  of  Suit  not  Subject  of  Ootinterelalm. 
1.  In  a  dairyman's  Action  against  a  dairymen's  league,  in  which 
he  was  a  stockholder,  to  recover  money  collected  by  it  under  an 
agreement,  the  corporation  could  not  counterclaim  on  the  ground 
that  the  stockholders  had  agreed  to  apportion  losses  becaase  of  re- 
fusal  of  a  large   consumer   to  accept   idiipments,   under   Section   74, 


L.  O.  L.,  as  amended  hy  Laws  of  191S,  page  S4;  the  cause  of  action 
set  up  under  the  eoauterclaim  not  exiatiag  at  the  time  suit  was 
etKnmeueed.    (SteeloLaii    v.    Oregon    Dtdiymea'a    Lea^e,    535.) 

SHEBIDAir,  CHARTER  OT. 

See  Byers  t.  City   of  Sheridan,   154. 
Bee   Hendersott  v.   City   of   Sheridan,   149. 


STATE  HiaHWAT  OOMMISBIOIT. 
Commlssloii  Proc«edlB£  to  Qtaa»  HlgUwajB  Oanuot  ba  Enjoined  for 
Fallnrs  to  01>tain  Kighta  of  Waj, 
Bee  Counties,  1, 

FneampUon  Tlutt  Oonclnalona  of  HlgLway  OonUDlBBlon  as  to  Jma- 
tloQ  of  Higbwaj  wu  Honestly  Applied, 
See   Evidence,   4. 

Empovered  to  Open  New  Boadt. 

See   Highnsys,    1. 

Uap  Appiored  by  Oommisslon  did  not  Adopt  k  Farticiilar  Boad. 

See    Highways,    2, 

Agreement  Between  Oonnty  Oonrt  uid  tt  UemlMr  of  ComndsBlon  not 
Blndius  on  OOmnlMlon. 
See  Highway's,   3. 

Cbolce  of  Bout*  Discretionary  Wltb  Hlgbway  Oonunisalon. 
See   Higtweye,   4, 


STATES. 
States— Power  Is  Derived  from  tlie  People,  not  from  Aggregation  of 
HunldpaUtlee. 

1.  The  primary  aouree  of  governmentaJ  power  is  the  people,  not 
an  aggregation  of  municipalities,  and  the  state  goyernment  derives 
its  powers  from  the  people,  not  from  the  municipal] ties,  (Hillsboro 
v.   Public  Service   Commission,  320.) 


STAT1 
FrMidi,  Stetnte  of— Dodan 
not  AUegv  WiltlnK. 
1.  A.  decUration  or  vomp 
nte  to  be  ia  writing  need  i 
ing;  there  being  a  preiutup 
470.) 


•Mtntai— SUtnte  u  to  Pbi 

1.  Oenersl  Lawi  of  1913 
pharmacf,  end  requiring  i 
not   embrace   more   than  on< 


2.  Lbwi  of  IB]7,  page  4 
ing  m  highwBj  eommiaiion, 
U  the  PaciAc  Highway,  det 
highway  in  the  lame  teirit 
not  apecial  and  local,  in  eo 
Constitution,  providing  ths 
or  local   laws   for   openiDg 

8tatiit«a — Oouvtrned  by  Fo 

3.  A  Btatuto  donbtful  Ie 
eomera,  and  lo  as  to  can 
lature.     (Bockhill  v.  Benaoi 

Btatntw  —  AwiBiiditWnti  —  C 
Adding  Now  Bttcttons. 

4.  Arlit'le  IV,  Section  2i 
act  revised  or  seetione  ame 
length,  and  not  merely  by 
the  legislation  merely  adds 
modifying  or  altering  the 

SUtntW— Cotutmctlon, 

5.  LawB  will  not  be  in 
their  terms  they  are  elearl 
ton,  441.) 

See   Array  and  Navy,  ] 
See  Municipal  Corpora 
See    Replevin,   1. 
See   Schools  and   Schot 


Acraement  OOnflictlng  Wit 
Sea  CoDtraetH,  7. 


Oontnct  In  OontrdTsntion  (rf  BUtnto  m^  be  Held  Iiogftl  la  Accoid- 
uioa  With  LogisUttre  Intont. 
See   ContracU,    S. 


Bee    Pmrtnenihip,    1. 

STOOKHOIJ>EK. 


STREETS. 
See   Mauicip&l    Corporatioaa,   28-30. 

Lot  Owners  h&re  Intsreet  In  StxMts  QlTlng  Accmb  WUA  eaanot  ba 
Taken  for  Filvat*  Use. 
See  EmioeDt  Domaio,  1. 

lH)t  Own«n  In  Adjoining  Blodn  can  Pcerant  PaitUl  Vacation  of 

SUe«tfl. 

See  Mnnietpal  CorponitionB,  4. 
Notlc«  of  Int«ntlou  to  Improve  Btroet  Indrtlnlto. 

See  Municipal  CorpoiB.tioni,  5. 
NoUce  <rf'Intentlan  to  Iiniiro>v»  Street,  not  Statlnc  Hatottal  of  PaT» 


See   Municipal   Cotpoiations,   6. 

micertainty    In    Notice    of    Improromsnt,    JorlndictlDaal,    and   tut 
Watred  liy  Failure  to  Object. 
See  Municipal    Corporation!,  7. 

BUMMONB. 
See  Jnitices  of  the  Peace,  1-7. 

TAXATIOir. 
Taxation — Levy  Uandatory  Only  Wbere   Statnta  Beqnlred   Tax   to 
b«  Levlet^  for  a  Definite  rurpoee. 

1.  Where  the  legialature  has  epecifleallj  required  the  levy  of 
•nf  tax  by  the  County  Court  for  a  definite  pnrpoBe,  the  law  la 
mandator]',  and  «ucb  tax  must  be  levied,  but  where  the  court  is 
authorized  but  not  directed,  to  raise  a  tax  for  a  given  purpose,  the 
levy  ia   diseretionar;.     (School   Dist.    No.   24    v.   Smith,    1.) 

I   Keep   Within 

2.  In  order  that  Article  XI,  Section  11,  of  the  Constitution  (see 
LawB  IM7,  page  12),  limiting  amount  to  be  raised  bj  tax  levy  to 
Amount  levied  daring  preceding  year,  plus  6  per  cent,  the  levy  of 
any  discretionary  tax  should  be  postponed  until  all  mandatory 
taxes  have  been  levied  in  foil.    (School  Dist.  No.  24  v.  Smitli,  1.) 


TuMlOD— Taxw  IiOTlad  for  Bctaool  PntpoaM  cannot  ba  UMd  lot 
Ooontr  Pnipoiea,  And  Tlce  VeiMk 

3.  Taxes  levied  for  Bchool  purpoBsi  cannot,  wben  collected,  be 
uied  for  county  purposes,  nor  cbd  tuxei  levied  for  county  purposoE 
be  Qaed  for  school  purpoies,  tbe  County  Court's  authority  c easing 
with  the  making  of  the  levy,  and  the  money,  when  collected,  be- 
coniDg  automatically  the  money  of  the  acbool  districts  according 
to  their  proportionate  rights,  where  tax  was  levied  as  a  school  tax, 
and  becoming  county  funds  when  levied  for  county  pnrpoaea. 
(School   DiBt.   No.   24   v.   Smith,    1.) 

IWMtloa— IiUid  Qnatad  In  Aid  of  Oooatmctloa  of  BaUroads  Tax- 
able Only  to  Extent  of  BaUioad'a  Intenst. 

4.  Under  Acta  of  Congreas,  July  SS,  1666,  June  25,  1S68,  April 
ID,  IS09,  and  May  4,  1S70,  granting  land  to  aid  in  tbe  eonatruction 
of  railroads,  conitraed  by  the  federal  courts  as  vesting  title  in  the 
railroad  companies  only  to  the  extent  of  t2.S0  per  acre  and  at 
leaving  the  balance  of  the  estate  in  the  government,  the  only  tax- 
able interest  in  the  land  is  tbet  of  the  railroad  company  «t  tbe 
value   mentioned.     (Nehalem   Timber  Co.   v.   Columbia  County,  100.) 

Taxation— Onl7  Legal  Tltlo  to  Land  Sabjoct  to  Taxation. 

5.  Under  Section  3551,  U  O.  L.,  and  Sections  3352  and  3586, 
aa  amended  by  Laws  of  1913,  page  325,  Sections  1,  2,  providing  for 
tbe  taxation  of  property  not  exempt  and  defloing  lands,  real  estate, 
and  real  property,  the  legal  estate  alone  is  the  aubjeet  of  taxation- 
(Nebalem   Timber   Co.   v.   Columbia  County,  100.) 

Taxation— Intanrt  Under  EXKntoiy  Contract  of  Bato  of  Standing 
Tlmbtr  not   Taxabla. 


6.  An  executory  contract  for  the  conveyance  of  Btandia^  tim- 
ber creates  only  an  equitable  estate  in  the  grantee,  which  la  not 
subject    to    taxation.     (Nehalein    Timber    Co.    v.    Columbia    Connty, 

100.) 

Taxation— InTalld  ABs«sament  Hald  a  (nond  on  tHe  Titl*. 

7.  An  assessment  of  property  which  was  taxable  only  to  the 
extent  of  a  railroad  company's  iaterest  under  a  grant  from  the 
government  to  an  executory  purchaser  of  standing  timber  at  a 
value  largely  in  excess  o^  tbe  value  of  the  railroad  company's  in> 
tercst  constituted  a  cloud  on  the  title,  (Nehalem  Timber  Co.  t. 
Columbia   County,   100.) 

Taxation— Penraon  Having  No  Taxable  Int«nat  not  Llmitad  to  Ap- 
pearanco  Bafon  Board  of  EgnalisatiML 

8.  Where  land  was  asaessed  to  an  executory  purchaser  of  the 
standing  timber,  tbe  filing  of  .the  assessment-roll  was  not  notice 
to  bim,  since  he  had  no  taxable  interest  In  the  property,  and  his 
right  to  appear  before  the  county  board  at  eqoalization  did  not 
deprive  him  of  the  right  to  maintain  a  suit  to  remove  the  cloud 
from  the  title  on  the  theory  that  it  constituted  a  plain,  speedy, 
and  adequate  remedy  at  law,  (Nehalem  Tinibor  Co.  v.  Columbia 
County,    100.) 


TftuUan— Offer  to  V*j  Froptr  lu  not  NocMSUr  When  PUmtUC 
was  not  Taxable. 
&.  Where  piopertj  taxable  oolf  to  the  extent  of  a  railroad 
company's  interest  under  a  grant  from  the  govemmeDt  vat  aasessed 
at  a  Ttilne  largely  ■»  excess  of  such  interest  to  an  eieeotorj  pnr- 
chaser  ot  the  staDding  timber,  he  was  not  nquired  to  do  eqait;  hj 
palling  or  tendering  the  tsz  computed  on  e  proper  valuation  of 
inch  interest  as  a  condition  of  having  the  cloud  on  the  title  re- 
moved, as  he  had  no  taxable  interest  in  the  land.  (Nehalem  Tim- 
ber  Co.   V.   Columbia   Connty,   100.) 

Taxation — Agreement  by  PnidiaBei  of  Standing  Umber  to  Fay  Tftx 
of  No  Coocani  to  Coiuit)r. 

10.  An  'agreement  by  an  exacDtory  pnichaser  of  standing  tim- 
ber to  pay  all  taxes  lawfully  assessed  againit  the  land  until  the 
timber  is  severed  is  a  matter  with   which   the   county   as   a   taxing 

e>wer  has  no  privity  or  concern.     (Nehalem  Timber  Co.  v.  Columbia 
ounty,   100.) 

Taxation— Property  not  Taxable  to  Purchaser  tcom  Vnlted  States 
Until  Completion  of  Oontnet. 

11.  Under  Section  3554,  L.  O.  L.,  as  amended'  by  Laws  of  1912, 
page  15,  exempting  property  of  the  United  States  from  taxation, 
land  is  not  taxable  against  a  purcbaaer  from  the  United  States 
until  full  completion  of  the  contract  (Kebalem  Timber  Co.  t. 
Columbia  County,   100.) 

Taxation— Attribute  of  Boreieigntr. 

12.  The  power  to  tax  is  an  attribute  of  sovereignty.  (Brown 
V.  Silverton,  441.) 

Taxation— Evidence  Held  to  Show  PUlntUt  Ud  not  Own  Merduui- 
dlso  Asseesad  Agtdnat  wtm 

13.  In  a  suit  to  restrain  the  collection  of  taxes,  evidence  that 
plaintiff  had  leased  his  place  of  business  to  another  with  right  to 
purchase,  and  other  testimony,  held  to  sustain  the  court's  findings 
that  plaintiff  did  not  own  the  stock  of  merchandise  assessed  as  his 
property,     (Silverfield   v.   Multnomah   County,   483.) 

Taxation— Denial  of  OwnersMp  Bsfore  Equalisation  Board  Doea  not 
Preclude  Bertralnlng  Ooliectloii  of  Tax. 

14.  An  affidavit  before  the  county  board  of  equalization,  denying 
that  plaintiff  owned  a  stock  of  merchandise  assessed  against  him, 
was  not  an  application  to  reduce  an  assessment  from  the  board's 
decision  on  which  he  had  a  rigbt  to  appeal  under  Section  3613, 
L.  O.  L.,  as  amended  by  Laws  of  1913,  page  325,  but  was  merely 
a  denial  of  jarisdiction  of  the  assessor  to  make  the  assessment,  and 
the  board's  ruling  did  not  preclude  the  right  of  the  taxpayer  to  re- 
strain the  collection  of  the  tax  assessed  against  him  without  juris- 
diction.    {Silverfield    v,    Multnomah    County,   483.) 

Taxatlon^-AMoaMttBBt  vr  Property  not  Owned  Held  not  Maintainable 
aa  Overvaluation  of  Property  Owned  by  Plaintiff. 

15.  Whpre  plaintiff  sdmitted  ownership  of  a  few  remnants  of  a 
■tack  of  furs,  an  assessment  against  him  on  a  valuable  stock  of  mer- 


chandiM  which  he  did  not  own  cannot  be  enitained  ■•  an  OTerassew- 
meat  on  tbe  propertj  he  did  own,  in  which  caie  hie  Tomedj  waa  b7 
appeal  from  the  board  of  eqaalization,  where  the  trial  court  in  the 
Buit  to  restrain  collection  of  the  tax  found  that  the  atoek  of  ner- 
chandiie  aiaeafted  waa  not  the  ume  propertj  aa  that  which  plaintiff 
admitted  be  owned.     (Silverfleld  v.  Mnltnomab  County,  483.) 


Offer  to  Far  Propar  Tax  not  Necanair  Who*  FUlatUI  wm  not 
Taxable. 

B«e  Taxation,  9. 

TITZA 
Bee   Adverae   PoHeaiioB,   4,   S. 

TBAKSOBIFT. 

When  OMttfled  bj  Court  will  Brliw  Up  Balinga  Balow. 

See  Appeal  and  Error,  10. 
Bxpensa  of  Procnrlnt  Ttanacnpt  Im  Olrcalt  Oonrt  Tazabl*  Tlun 

See   Coats,   I. 

Defendant,   After  Bvrenal  of  Advene  Judgment  and  Befora  N«w 
Trial  and  Jndcmaat,  not  Entitled  to  Bxpenaa  of  Cranacxjpt  of 
TaotUoony. 
See  Coeta,  S. 

TBIAI.. 
Trial— Held   Inaccnrate   to   Say   Bturdm   of   Proof   Shifted    IMhIbc 

Trial. 

1.  When  the  word*  "harden  of  proof"  are  need  to  eipresi  the 
idea  that  a  named  litigant  must  establish  a  given  proposition,  then 
it  is  not  accurate  to  eaj  that  the  "burden  of  proof"  ahifta  at  any 
stage  of  the  trial.  (Hansen  t.  Oregon-Wash.  B.   ft  N.  Co.,  190.) 

TIUI— Directed   Verdict    Fropertr   Befnaed    on   BnOclMtt   Bvldeawa 
not  WiUiln  Plaadlnga. 

2.  In  an  action  for  injury  to  an  automobile  driyer  in  &  col- 
lision, where  the  evidence  was  mfficient  to  go  to  the  jury  on  tks 
question  of  the  railroad's  liability  under  the  last  clear  ebanee  doc- 
trine, though  it  waa  not  sufficiently  pleaded,  the  denial  of  motion 
for  a  directed  verdict  was  proper,  since  plaintiff  might  be  able  to 
amend  her  complaint,  and  ought  to  have  tbe  opportunity  to  ao  ia. 
(Emmons   v.   Southern    Pacific    Co.,    S63.) 

Trial— l>gal  Effect  of  Writing  Ordinarily  for  Oonrt 

3.  The  le)ral  effect  of  a  writine  is  ordinarily  to  be  determined  hj 
tbe  court  and  not  by  the  jury.  (H.  E.  Wyllio  China  Co.  v.  TinUm, 
350.) 


nui— InMrncUon  HaU   not   EnonMnu   tn  Vlow   of  BrniUndg   of 

OtUtfO. 

4.  Id  ■  Iftborer*!  action  for  injuTies  luttained  while  buisting  in 
getting  ont  ship  angle-iroDB  from  a  pile  in  lii«  employer*!  material-yard, 
instruction  held  sot  erioneou*,  in  viev  of  other  parts  of  charge  U 
virtually  informing  the  jary  that  the  doctrine  of  ret  ipta  loquitur 
applied.     (Adame   v.   Albina   Engine   Works,  643.) 

frial — Court  wUl  not  WltMiaw  Qnestion  of  Fact  Except  for  Total 
AbMnca  of  STldanco,  or  Clear  Insnlllcleiicy. 

5.  A  court  will  not  withdraw  a  qaeation  of  fact  from  the  jui7, 
anlesa  there  ii  a  total  absence  of  evidence  on  the  subjeet,  or  the 
evidence  ia  of  anch  character  that  a  reaaonable  maji   can  draw  bnt 


Wuehonseman— 0»iis»  of  InJtnT  to  aalmon-tUu  for  Jnir. 

3.  la  an  action  b?  &  atorer  of  (foods  against  a  wurehouaenian 
for  damages  bj  reason  of  packed  salmon -tin  a  becoming  rusty, 
wbether  the  damage  resulted  from  a  leak  in  the  roof  or  from 
sweating  of  the  cAns  held  for  tbe  jury.  (Hansen  t.  Oregon-Wash. 
S.   &  N.   Co.,  190.) 

Wuehonamun — Proof    of    L«ak    AfWr    DMuago    Don*    to    Stored 
Goods  Admissible  as  Tending  to  Sliow  Prior  LMk. 

4.  Where  goods  stored  in  a  warehouse  were  damaged  by  water 
prior  to  June  26th,  it  was  competent  for  the  storer  of  the  goods 
to  testify  t^at  he  found  tbe  roof  leaking  shartly  after  saeh  date. 
(Hansen  v,   Orcgon-Waah.   K   4   N.   Co.,   190.) 

Warsbotuemm— Biird«ii  on  Storer  of  Oooda  to  Show  Negllgnioo. 

3.  A  storer  of  goods  with  a  warehouseman,  in  au  action  for 
damages  for  negligent  injury  by  water  to  the  goods,  has  the  bnrden 
tbroughout  tbe  trial  of  ihowiag  negligence,  although  proof  or  do' 
livery  of  goods  to  the  warehouseman  in  good  condition  and  injury 
to  the  goods  while  in  the  exelasive  poexcssion  of  the  warehouse- 
man is  prima  facie  evidence  of  negligence  on  the  part  of  tbe  ware- 
bouseman,  in  view  of  Sections  726,  810,  866,  subdivision  5,  L.  O.  L. 
(Hansen   v.  Orcgon-Wosh.   E.   &  N.   (3o.,   190.) 

Warelionsemsn— Salmon  In  Exclnslve  PosaeoBlOn  of  Warebonaemao, 
Altbongh  San^lea  w«n  Taken  at  Times  by  Btorei. 
8.  Relative  to  exception  to  rule  that  return  of  goods  in  bad 
condition  raises  presumption  of  negligence  stored  salmon  was  in 
the  exclusive  poasesston  of  a  warehouseman,  although  the  storer 
took  samples  and  saw  the  cases  occasionally  when  near  the  store- 
hoasG.     (Hansen    v.   Oregon-Wash.    B.   t    N.   Co.,    190.) 

Warebonsemso — Doctrine  of  Prima  Facie  HegUgence  Axislng  from 
Injtiry  to  Qoods  not  Apiticable  to  Qoods  Wldcb  Deteriorate. 

7.  The  doctrine  that  where  goods  are  stored-  with  a  ware- 
houseman itt  good  condition  and  are  returned  in  bad  condition  the 
warehouseman  is  presumed  prima  fade  negligent  does  not  apply,' 
unless  the  goods  are  of  such  a  nature  that  tbey  would  not  de- 
teriorate or  perish  from  internal  defects  or  through  the  operation 
of  natural  causes,  and  were  in  the  exclusive  possession  of  the  ware- 
houseman.    (Hansen    v.    Oregon-Wash.    R.    k    N.    Co.,    190.) 

Wuebonsemen— Wbetber  Basting  of  Salmon-tbiB  in  Storage  Raised 
Fresomption  of  Nagltgence  Held  for  Jmr. 

5.  In  an  action  by  storer  of  packed  salmon  for  damages,  in 
that  the  salmon-tins  rusted  while  in  defendant's  warehouse,  where 
plaintiff's  witnesses  testified  that  the  cans  could  not  sweat  and 
become  rusty,  packed  as  they  wsre,  and  defendant's  witnesses  testi- 
fied that  they  could  sweat  and  become  rusty,  the  question  of 
whether  the  doctrine  of  primn  faeie  negligence  applied  depended 
upon  the   contested   fact,  and  tbe   court  could  not,  as   a  matter   of 


law,  bold   that  the    doctrine  did   not  »ppiT.     (Huimb  t.  Otmou- 
Wwh.  B.  ft  N.  Co.,  1900 

WmhonMmen — PncUca    FoUowad    to   Discorar   ImJb    ft^^^^ 'tr"*!-. 

Vnin»  Quaatlon  wu  Wliatlisi  TLen  wu  a  Leak  Wbidi  Dua- 

ftfMl  Oooda. 
9.  In  an  action  against  *  w&rclioaieman  for  damage  to  packed 
aalmon,  alleged  to  have  been  caused  by  a  leak  in  the  roof,  eanrt 
erred  in  not  permitting  defendant  to  ihow  that  it  waa  ita  practice 
to  repair  leaka  immediateljr  open  their  diMovery,  and  that  hoorl; 
inapeetioiu  were  made;  ia«oe  being  whether  or  not  tbere  waa  ia 
fact  a  leak.    (Haasen  t.  Oiegon-Wnah.  B.  t  N.  Co.,  190.) 

WwebonMineB— B«pain  of  Loaki,  not  limited  to  Pdod  of  BaU- 


10.  In  action  against  warebouaenian  for  damage  to  gooda  from 
water,  testimony  as  to  practice  of  repairing  lealu  on  diaeoTery 
thereof,  not  limited  to  period  covered  \>J  the  bailment,  would  have 
been  incompetent.     (Hansen  v.  OregoQ-Waah.  B.  *  N.  Co.,  100.) 

WATSB8. 
Wat«n  and  WatarcomfM — PaliUc  earrlc*  OomndssLon  can  Xegnlate 
B«tw  of  Water  Company  In  Hom«  Bnlo  Cltr. 
1.     The  Public  Service  Commieaion  can  regulate  rate*  charged  bj 
a   water   eompanj'   mppljing   water   to   a   cit;   having   a   home   role 
charter.     (Hillsboro   v.  Pnblie  Service  Commiaaioa,  320.) 
Bee  Constitutional  Law,  5. 


WORDS  Ain>  FHBASB& 

"Actionable  per  «" — See  Bamett  v.  Phelps,  242. 
"Agents" — See  HilUboro   v.   Public   Serv.   Com.,   320. 
"Baggage" — See   Hamilton   v.   Baggage   t  Omnibna   T.   Co.,  620. 
"Borden  of  proof"— See  Hansen  v.  Oregon-Waah.   B.  ft  N.  Co.,  XI 

"Color  of  title"— See  Seavey  v.  Williams,  310. 

"Coats" — See   Bodick  y.  Tnm  A-Lum  Lumber  Co.,  45». 

"Fence"— See   Scavej   v.   Williams,  310. 

"Pomish" — See   Ward   v.  McKinley,  ■45, 

"InhabiUnt"— See   Noble  v.   Noble,  496. 

"Overeome"— See  Hansen  v.  Oregon-Waah.  B.  ft  N.  Co.,  190. 

"Pavement"— See   Byera   v.   City   of  Sheridan,   154. 

"E«iident",-^8fle    Noble    v.    Noble,    497. 

"Suit  to   quiet   title" — See   Maoning  v.   Gregoire,  394. 

"Snit   to   remove   a  cloud"— See   Manning   v.   Gregoire,   394. 

"UnanimoDs    vote" — See   Bmmons   v.   Southern   Pit.   Co.,   S63, 

"Whore"— fleo  Bamatt  ».  Phelpe,  842. 


WORK  AND  LASOB. 

WoA  4iid  Labor— PUadlug—Actlon'-Qnwitimi  Harnlt. 

1.  Complaint,  alleging  that  at  Bpecial  instante  and  reqneat  of 
defendant  plaintiff  cle&ied  right  of  wbj  upon  wbieh  defendant  de- 
aired  to  and  did  eonstmct  a  dike  by  catting  and  removing  binsh 
and  gtumpB,  and  that  plaintiff's  aerrices  were  Teasonablv  worth 
•006.75,  no  pert  of  which  haa  been  paid,  Add  to  itate  a  good  cacie 
of  action.  (Jensen  v.  Pacific  Diking  Co.,  12S.) 
See  Contracts,  S. 

WEUTINO. 
Legal  Effect  of,  OrdlaarllT  for  tlie  Court, 
Bee  Tiial,  3. 

WHIT   or   BEVIBW. 
Writ  AUoved  Wbere  oonrt  bM  Eired  or  Exceeded  JiirtodlGtleiL 
See   CeTtioraii,  1. 
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